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ing and administering the New College, Madras—- 
Public Religious and Charitable Trust—Registered under 
the Societies Registration Act—Suit against the 
Association basically for framing a scheme—Allegation 
Of mis-management or misappropriation of funds of 
the Association by the cffice bearers—Leave of Court to 
file suit asked for—Sanction accorded— Appeal against 
order granting Jeave—Whether maintainable 145 


———5S. 105 (2)—Remand by Appellate Court to lower 
Court—No appeal against the order of remand—Find- 
ing becoming final—Party aggrieved precluded from 
disputing its correctness .. 106 


———8. 107 (2), O. 26, R.9 andO. 41,R. 27— 
Appointment of Commissioner by Appellate Court to 
find out'the physical feature and location of channel— 
Whether proper .. 358 


——Ss. 15] and 153—Suit on Promissory Note ‘filed 
on 14th November, 1974—Defendant’s death earlier on 
5th October, 1974—Suit if a nullity—Petition on 
correcting the provision af law and to bring legal 
representatives of the defendant on record—Even it 
Legal representatives were brought on record, what is 


proper date of snit—Date of suit is the date on which 
the plaint was originally presented .. 298 


—— 0. 6, R. 17—Executive Officer appointed for 
Pushpegiri Mutt in pursuance of scheme framed—Suit for 
declaration of ‘title and posession by Mutt in the 
nameof Executive Officer—Suit dismissed for default 
—Application for -restoration also dismissed—Appeal 
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against order of dismissal—Pending appeal scheme 
becoming inoperative—‘“Peedathipathi” himself becom- 
ing proper person to represent the ‘‘Mutt’—Petition 
for amendment of the cause title dismissed—Revision 
against order of dismissal also dismissed for non-pro- 
secution—Appeal against the order refusing to restore 
‘the suit dismissed as not maintainable by the “Execu- 
tive Officer’’—Revision against order—Petitioner granted 
permission to amend the cause title .. 54 


———0. 7, R. 10—Suit for recovery of money—Suit 
filed on 3rd October, 1970 in Sub-Court, Tiruchirappalli 
which had no jurisdiction—Plaint ordered to be 
Teturned to plaintiff on 23rd September, 1971—Proper 
Court, Sub-Court, Nagapattinam—Plaint returned on 
13th October, 1971 with endorsement of the Subordinate 
Judge—Plaint filed on 14th October, 1971 before tho 
Sub-Gourt at Nagapattinam—Limitation tried asa 
preliminary issue—Sub-Judge, Nagapattinam holding 
that plaintiff should have received the plaint even on 
23rd September, 1971 and accordingly dismissing the 
suit as barred by limitation—Appeal by plaintifi— 
R. 10 of O. 7, mand2tory—Plaintiff could have received 
the plaint only on 13th October, 1971 with the endorse- 
ment of the Sub-Judge at Tiruchirappalli—Suit held as 
filed within time .. 266 


———O. 20, R. 8—Suit for partition—Preliminary 
and final decrees passed—Subsequent application for 
appointment of a Commissioner for ascertaining mesne 
profits—Maintainability .. 309 


———O, 20, R. 12—Award of 
aside ae 


mesne profits set 
370 


———0. 20, R. 18—Suit for partition—Interim final 
decree passed on 14th February, 1959—Final decree 
passed on 28th February, 1973, directing meme profits 
to be paid—Validity of final decree questioned—Final 
decree held valid 155 


———O. 21, R. 35 (4)—Scope—Execution of decree 
‘for possession of houze—Decree-holder left in custody of 
movables of the judgment-debtor found in the house— 
Position of decree-holder and nature liability to restore 
—Tenant—Judgment-debtor moving Court for the 
movables on their value—Maintainability of applica- 
tions—Award of higher amount as value than that 
mentioned in bond taken from decree-holder and surety 
at time of delivery—Award, if proper 301 


———O, 21, Rr. 66, 90—Suit on mortgage decreed— 
Execution petition—Judgment-debtor though served 
with notice remaining ex parte—Sale proclamation 
settled—Upset price reduced—Notice not served on 
judgment-debtor—Sale of property—Sale not liable be 
set aside for non-service of notice on Judgment-debtor— 
Non-mention of municipal assessmentin sale proclama- 
tion only an irregularity—Judgment-debtor by remain- 
ing ex parte should be taken to have waived right 

.. 180 


‘forward the sams to GQourt—Durection issued .. 


C.P. CODE (1908)—(Contd.). 


O.21, R. 97—Suit for declaration and posses- 
sion of vacant site—Superstructure put up by defendant 
before institution of suit—Gourt directing judgment- 
debtor to remove  superstructure—Validity —Super- 
structure where put up by defendant during pendency 
of suit or after decree —Competence of executing Gourt 
tO Order removal or demolitior .. 380 





———O. 26, R. 5—Application to appoint Commission 
to examine person in Malaya—Proper approach— 
Interference with exercise of discretion by lower Gourt, 
when justified 21 


———O. 32, R. 7—Minors party to compromise— 
Appointment of legil gaardian as guardian ad litem — 
Effect —Leave of Court not obtained—Compromise 
whether valid and binding —-Civil Procedure Code 
over-rides personal law +» 47 


—— -0. 31, R. 1—Partjes to suit relating to mortgage 
me 165 


———0. 4),R. 1—Receiver—-Apprintment of—Suit 
with the only prayer for appointment of a receiver 
if maintainable 341 


CONSTITUTION OF INDIA ((1950), Art. 14— 
Tamil Nadu Private Golleges (Regulation) Act (XIX 
of 1976), Si. 11, 24 (3)—Professor in a College served 
with show cause notice by managemtat—Constitutional 
validity of Ss. 11 and 24 (3) of the Act—Whether 
violative of Art. 14—Comparing minority colleges with 
inam-minocity institutions not correct—Ss, 11 and 24 (3) 








valid 3 233 
Arts. 14 and 19 (i)ġ(b) @Œ.B.) ~ 119 
425 


———Arts. 14, 19 and 31 


——Arts. 183, 193, 154, 163, 361—Election of 
Petitioner to Legislative Council—Election notified in 
the Gazette—Petitioner approaching appellant to 
make and subscribe bsfore the Governor or some person 
appointed an oath or affizmatior—‘A’ appointed pro- 
tem Chairman of the Council—Notification as to oath 
or affirmation of the duly clected members to be made 
before ‘A’—Petitioner expressing inability and sending 
objection to the Governor to take oath before ‘A’— 
Governor permitting petitioner to take oath before him 
—Petitioner intimating accordingly to ‘A’—Objection 
by ‘A’—Petitioner informing Governor and enclosing 
a subwribed oath for himself—Request to Governor to 


accept the oath—Petitioaer whether duly elected 
member and entitled to sign the roll and take part 
in tho business of the Council a 


Art. 226—Arbitratioa— Award unstamzed— 
Impounded ani sent to Revenue Authorities for 
levying stamp duty and peaalty—Inaction and 
inordinate delay of reveaus asthorities—Original award 
lost—Qopy sent—Petition seeking mandamus o- any 
other weit or direction to direct respondent to 


determine stamp duty on impounded award ad 
0 
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Art. 226—Bus plying between Bangalore and 
Tirupattur—Permit for second bus obtained based on 
need and the travelling occupancy of the region—Grant 
of permit de hors inter-State agreement—Tax collected 
at both ends—Claim for exemption atsingle point 
based on inter-State agreement~—Claim negatived as 
gtant was de hors the inter-State agreement— 
Mandamus refused .. 382 


———Art. 22€—Declaratory relief—Whether can be 
given in writ proceedings—Appeal by Secretary to 
Council against grant of declaration—Maintainability 

.. 94 





Art. 226—Duty of the Court to see whether the 
gtantor acted within the framework of the grant 
.. 396 


——— Art. 226—Employer and employee—Domestic 
enquiry against employee—Charge of misconduct— 
Witnesses examined at preliminary enquiry—Statements 
recorded not put to witnesses at the time of regular 
enquiry—Value of cross-examination—Natural justice 
violated—Orders of employer removing employee 
quashed .. 259 


CONSTRUCTION OF STATUTORY PROVISIONS 
—Absence of comma before the word “six months” 
(and after the word “wilful”) in S. 15 (1)—Effect— 
Punctuation mark has no controlling effect . 253 


CONTRACT ACT (IX of 1872), S. 38 and agency 

.. 467 
——Ss 59 and 60—Appropriation in the case of 
single debt by agreement only and not by unilateral 
choice of debtor—General principle to appropriate first 
for interest and then towards principal applicable 

- 165 
———S. 73—Agreement of sale—Advance of Rs. 10,000 
paid for purchase of property—Property not purchased 
—Suit for refund of amount—Defendants claiming 
forfeiture of advance alleging breach of contract by 
plaintifi—Defendant’ claim of the amount being 
earnest money not accepted—Forfeiture not justified in 
the absence of proof of damage 343 


COTTON TRANSPORT ACT (CENTRAL ACT III 
OF 1923) AND TAMIL NADU GOVERNMENT 
RULES, R. 6 (#)—Appellants carrying on business in 
cotton yarn in Kerala procuring necessary cotton from 
various parts—Bales transported from such parts to 
Kerala by rail or road—Tamil Nadu Rule requiring 
licence in respect of cotton passing through protected 
area to unprotected area—Appellants whether bound 
to take out licences 136 


(I OF 


Offence and non, 


. 4 


DEED—Construction—Document styled as settlement, 
stamped as settlement and registered asa settlement 


CRIMINAL PROGEDURE GODE, 1973 
1974), S. 2 (4)—What is bailable 
bailable offence 


CR, P. CODE (1974) —(Contd.) 
r- 


—No specific clause creating interest 
Nature of document—Document 


in praesenti— 
to be construed as a 





whole 320 
——-—Construction—Life estate or gift simpliciter 
.. 82 

Construction—Nature of interest conferred. 
whether life interest or absolute interest 36 


———Constructions— Religious trust of a public nature 


DIVORCE ACT (IV OF 1869), S. 47—"Shall” in 
section not to be rigidly understood—Absence o 
pleading regarding collusion between spouses— Effect 

.. 57 


DRUGS AND COSMETICS ACT (XXIII OF 1940)> 
S. 3 (b) —~Drug—Homoecpatbic medicines administered 
through parenteral route, whether fall within the 
definition of drug 285 


DRUGS AND COSMETICS RULES, R.2 (dd) - 285 


EASEMENT—Suit for permanent injunction — 
Common pathway of co-owners—Right reserved for 
enjoying particular land—Not open to one of the co- 
owners to enjoy it to reach some other land .. 423 


EQUITABLE ESTOPPEL—Appointment of copyist in 
District Munsif’s Gourt — Appointment regularised 
after temporary service on probation—Realisation later 
of copyist not possessing minimum qualification— 
Services terminated without show cause notice—Termi- 
nation not valid, both for want of notice and also on 
account of equitable estoppel 221 


EXECUTION--Decree of trial Gourt set aside on 
appeal—Provision for costsof trial Court and appellate 
Court made in the appellate Gourt decree—Execution 
of the decree by one of the parties for costs—One of 
the appellants dead at the time of hearing ot the 
appeal—Legal representatives not brought on record— 
Decree of appellate} Court whethera nullity and 
cannet{ be executed .. 362 





Fixation of different ceiling extents between pri 
vate and public trusts, if warranted 376 


GOLD (CONTROL) ACT (XLV OF 1968), S. & 
(1) and (2)—Scope and applicability—Petitioner doing 
pawn-broker’s business—Search of his business premises 
by Central Excise Officers—Unaccounted primary gold, 
gold coins etc., seized—Adjudication of case by 
Deputy Collector of Central Excise— Release of seized 
goods to the petitioner on payment of redemption fine 
—Appeal by petitioner to Collector of Central Excise 
rejected—Revision to Government also rejected— 
Order of confiscation whether sustainable .. 305 


———S. 27 .. 305 


GUARDIANS AND WARDS ACT (VIII OF 1890), 
Ss. 7, 17 (1) and 19 (8)—Applicability to be appointed 
as legal guardian of minor girl of seven years—Princi- 
ples governing appointment—Weltare of minor para- 
mount consideration 244 


4 

HIGH COURT FEES RULES, O. 5, Rr. II and 
16—Fee certificate by counsel at first instance for 
lesser amount—Higber fees fixed by the Court— 
‘Whether correct « 218 


HINDU ADOPTIONS AND MAINTENANCE ACT 
(LXXVII: OF 1956), Ss, 21 and 28—Suit by wife 
against husband for maintenance—Compromise — 
Maintenance clarm not pressed—Petition by husband 
for restitution of conjugal rights — Dismissed by Trial 
Court—Appeal allowed—Husband not taking back wife 
—Husband keeping another lady as concubine and 
settling all properties in ber name—Suit by wife for 
maintenance against husband—Charge over properties 
also granted—Claim allowed by trial Court and charge 
over the properties also gianted—Wife entitled to 
barge decree 172 


HINDU LAW—Partial partition, if permissible ..165 


—- —Widow’s estate—Meaning, nature and incidents 
thereof . 87 


HINDU RELIGIOUS AND CHARITABLE ENDOW- 
MENTS AOT (XIX OF 1961), S. 3—Notification 
ssued by State Government—Provisions of Act made 
applicable to instituion—Effect of modification—The 
expression ‘as if it were’-—Meaning of .. 376 


HINDU SUCCESSION ACT (XXX OF 1956), S. 14 
(1) and (2)—Applicability—Test - Husband’s will of 
1921 conferring life estate on wife and after her death 
to daughter and brother absolutely—Subsequent com- 
promise between widow, daughter and brother with 
different provisions—Effect—Widow in possession of 
property as life estate holder—Daughter’s death in 
1940—Adoption of son by widow in 1947—Husband?s 
brother dyingin 1963—Settlement deed and will by 
widow thereatter—Validity 87 


INDUSTRIAL DISPUTES ACT (XIV OF 1917) 
S. 10 (1) (di—Factory—Stoppage of work by Manage- 
ment—Dispute referred to Tribumal—Stoppage of 
work whether closure or lock-out—Dispute whether 
framed properly 13 


LAND ACQUISITION ACT (I OF 1894), Ss. 4 (11 
23 and 48 (1)—Notification by Government to acquire 
land for public purpose — Subsequent withdrawal of 
portion of notified land from _ acquisition—Fixation of 
compensation—Relevant date—Withdrawal of notifica- 
tion—Effect 17 


——.—Ss, 18 and 25 (1), (2)—Notices under the Act 
given to ownets of the land—Failure of owners to 
claim enhanced compensation —Effect 197 


——S. 25 (5)—Omission to make excess claim by 
claimant—No sufficient reasons given—Jurisdiction of 
Court to award excess compensation 17 


—S. 49 (2) (3) ~Scope—Land belonging to 
claimants—Notification to acquire for public purpose— 
Portion alone of notified land acquired—Balance 
scvered—Owners raising objection that severed bits 
would be of no use—Demand to acquire entire extent 
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LAND ACQUISITION AGT (1894 —(Conta ) 


—Acquisition by Government of left-over extent also— 
Fixing compensation—Method to be adopted 24 


LEASE—Vacant land—Svit for eviction— Notice 
terminating monthly lease—Tenant claiming lease as 
one for manufacturing purpose—Tenant having motor 
workshop on the land leased —-Manufactue of silent 
mufflers by tenant as incidental to repairs to motor 
engines—Tenant claiming value of improvements and 
for benefits of City Tenants Protection Act—Tenant’s 
constructions on the plot objected to by plaintiff and 
tenant not entitled to cost of fixtures and superstructure 


—Eviction ordered 276 
LETTERS PATENT (MADRAS), Cl. 12—Suit for 
declaration and permanent injunction—Whee leave 


to sue necessary, grant of Jeave a condition precedent 
to entertain the suit—In a suit already instituted if 
the new party is sought to be added again for whom 
leave to sue is required, Court would grant leave 


| 
| 


349 
——-—Ol. 15 —Order granting leave under §. 92 of 
the Code, whether a judgment .. 145 


LIMITATION ACT (XXXVI OF 1963), Ss, 18 and 
19—Goods booked through Railway for delivery— 
Short delivery of goods affreighted—Open delivery 
certificate issued to consignor—Cheque tendered by 
railway for short delivery of the consignment statedly 
in full settlement of claims accepted—Suit for short 
delivery instituted within three years after the payment 
—Suit whether in time—Meaning of the word ‘debt? 
Damages based or tort or other negligence on the part 





of a carrier—Whether ‘debt’ 3i3 

S. 21—Provision—*Good faith’™—No averment 
in affidavit about good faith—Circumstances may be 
looked into to establish good faith oe 298 


——~Art. 136—Final decree passed on 30th June, 
1955—Decree amended on 27th September, 1961— 
Exzcution petition filed on 19th March, 1966, whether 
barred by limitation 292 


MADRAS CITY MUNICIPAL CORPORATION 
ACT (IV OF 1919), S. 100—Fixation of annual 
value of building—Method to be followed 421 


MADRAS CO-OPERATIVE SOCIETIES ACT (LIII 
OF 1961) S. 10I—A clerk in a school becoming 
member of Co-operative Society, subsequently nominated 
as President and serving till 30th June, 1963—Directed 
to hand over charge to his successor nomince—Aver- 
ment of, having handled over charge to person alleged 
to have been elected as President—Proceedings against 
petitioner resulting in his being fined Rs. 25—District 
Educational Officer insisting on, management dismissing 
the petitioner from setvice—Management not comply- 
ing — Ultimation by the Director of School Education 
threatening to withhold payment of staff grant to school 


—Order whether liable to be quashed 374 


GENERAL 


MADRAS INAM ESTATES (ABOLITION AND 
CONVERSION INTO RYOTWARI) ACT (XXVI 
OF 1963), S. 9—Ryotwari patta claimed as owner of 
land by virtue of book adjustment—No registered sale 
deed though property value was over Rs. 100—Not a 
landholder satisfying requirements of S. 9 311 


MADRAS MINOR INAMS (ABOLITION AND 
‘CONVERSION INTO RYOTWARI) ACT (XXX OF 
1963), S. 41—Scope - 159 


MADRAS PROHIBITION ACT (X OF 1937) AND 
"TAMIL NADU LIQUOR (LICENCE AND PERMIT) 
RULES, (1960), R. 10 (B) (i)—G.O. Ms. No. 3495, 
dated Ist January, 1978—Rules relating to grant of 
liquor permitc—Substantial alteration in—Only person 
above 45 years eligible to apply for permit on grounds 
of health — Applicant to be examined by Medical 
Board—Amended Rules, whetber ultra vires the 
Prohibition Act— Classification based on age— If 
~violative of Arts. 14 and 19 (i) (b) of the Constitution 


of India (E.B)  .. 119 
MAXIM—‘Audi alteram partem’—Applicability 396 
MOHAMEDAN LAW—Git— Requirements .. 82 


———Gift of equity of redemption by mortgagor— 
Whether valid 409 


—-— Gift of immovable property, by husband to wife 
—Delivery of possession not necessary 7 


oe 


ee 


MOTOR VEHICLES ACT (IV OF 1939), S. 95— 
Fixation of statutory liability—Accident due to rash 
and negligent driving of lorry driver—Cleaner of the 
lorry sustaining grievous injuties—Compensation of 
‘Rs, 4,900 awarded by Tribunal as damages against the 
insurance companies under the Workmen’s Compensa- 
tion Act and Rs. 1,500 as damages under the general 
daw against lorryowner—Whether liability of insurance 
company could be restricted only to the sum payable 
under the Workmen’s Compensation Act 330 


———5S. 95—Lorry loaded with stones carrying two 
labourers from one place to another for loading and 
unloading—Rash and negligent drivmg—Lorry capsis- 
ng—Inquiry to persons—Carrying persons in lorry 
whether legal—Persons whether entitled to compensa- 
‘tion ..67 


———sS. 95 (prior to amendment by Central Act 
(LVI of 1969), Ss. 94 and 96) —Scope— Plaintifi’s 
‘tractor on its way transporting rails —First defendant’s 
dorry coming in opposite direction, in overtaking a bus, 
dashing against the tractor—Damage to tracter— 
Negligence of driver (second defendant) found—Suit for 
damages against lorry owner, driver and insurance 
company— Insurance company held not liable ..487 


—Ss.96 and 110-C—Applicability—Lorry dashing 
against man standing at a bus stop—Deathof the man 
—Petition by wife for compensation—Appeal by 
insurance company against compensation awarded— 
Defences open to the insured whether open to the 
qnsurer a 





INDEX 5 


NATURAL JUSTIGE—Principles—Violation alleged 
possession and cultivation of land by ‘P’ pursuant tO 
an earlier order of the Government as lessee for the 
purpose of cardamom cultivation—Lease for a period 
of ten years—No default by lesee—Government notice 
asking lessee to transfer the land to the Forest Depart- 
ment for preservation of the shola land and hill 
atmosphere—Notice whether liable to be quashed . .396 


NEGOTIABLE INSTRUMENTS ACT (XVI OF 1881) 
Ss. 26, 27—Suit on promissory note—Executant described 
as a partner in a firm—-Whether other partners can 
: be held liable . -280 


PARTNERSHIP ACT (IX OF 1932)—Authority of 
. partner in firm to submit to arbitration | 


Í PATENTS AND DESIGNS ACT (II OF 1911)— 
Infringement of patent—Suits for damages by inventor 
Alternative relief of damages based on actual profits 
asked for—Grant of alternative prayer only—Appeal by 
plaintif—Right to re-elect and seck another relief 
distinct and different from the alternative relief asked 
for and granted by the trial Court negatived 213 


PONDICHERRY CULTIVATING TENANTS PRO- 
TECTION ACT (IX OF 1971), R. 19—Order of 
eviction—Execution—Obstructor in possession—Steps to 
be taken against obstructor—Provisions of the Code 


of Givil Procedure to be invoked 288 
PONDICHERRY LAND REFORMS TION 
OF CEILING ON LAND) ACT (1974), Ss. 2 (26 


4 (1)—Private trust—Lands belonging to—Private trust 
a ‘person’ under the Act entitled to hold land—Can- 
not be clubbed with the holdings of the founder .. 477 


PREVENTION OF CORRUPTION ACT (I OF 
1947), Ss. 5 (1) (e) and 5 (2)—Gflence under S. 5 
(1) (c).read with S. 5 (2)—Accused pleading guilty— 
Sentenced to imprisonment till rising of Court—Appeal 
by State against lenient punishment—Accused sentenced 
to fine of Rs. 50 in addition to the sentence already 
undergone .. 337 
PROVINCIAL INSOLVENOY ACT (V OF 1920), 
Ss. 10, 11 and 13 (1)—Seope and applicability—Debtor 





seeking adjudication ground of inability to pay— 
Court’s duty .. 454 

Ss 10, 14 and 25—Scope and applicability— 
Petition by debtor for adjudication—Plea of inability 
to pay the debt—Nature of enquiry by the Court .. 392 
____S, 68—‘Person aggrieved’—Mleaning of -- 449 
——-— S. 75—Power of Court in revision . 449 


RAILWAY PROPERTY (UNLAWFUL POSSESSION 
ACT (XXIX OF 1966), S. 3—Accused found in un- 
lawful possession of railway preperty—Accused surrender- 
ing before Magistrate—Surrender accepted—No_ notice 
given to Police—Accused released on bail—Intimation 
of release given to Police Inspector—Petition by Rail- 
way Protection Force to Magistrate to cancel bail and 


6 


RAILWAY PROPERTY ACT 


(Gontd.). 


commit accused to the custody of the Railway Pro- 
tection Foree—Request rejected—Offence whether bail- 
able—Order of Magistrate whether liable to be quashed 

114 


RAILWAYS ACT (IX OF 1890), Ss. 3 (5), 3 (6)— 
Payment of Gratuity Act (XXXIX of 1972), Ss. 2 ($) 
and 4—Railway Company different from railway 
administration—Railway administration may include 
railway company but not a railway administered by 
Central Government—Southern Railway not a railway 
company for purposes of payment of gratuity 457 
SALE OF GOODS ACT (III OF 1930), Ss. 37and $9 
—Agency—Principle—Applicability in case of torts ..338 


SPECIFIG PERFORMANCE—Suit by some co-promises 
to enforce specifie performance of agreement to reconyey 
—Other co-premises unwilling to specifically entorce— 
Suit maintainable—Procedure to be followed—Plaintift 
entitled to conveyance of entire property on deposit of 
the entire consideration—Rights of co-premises to be 
worked out after execution of conveyance 71 


Suit for—Oral agreement to reconvey property 
told—Time for reconveyance not specified— Agreement, 
whether valid—-Where no time is fixed reasonable time 
to be inferred—Vendor demanding reconveyance after 
more than 10 years—Vendor guilty of supine indifference 
—Ahbandonment of right inferred «2 204 


SPECIFIC RELIEF ACT (XLVII OF 1963), S. 20 (1) 
—Scope and applicability—Agreement of sale in favour 
of plaintiff—Advance paid by the plaintiff and time 
fixed for completing the transaction—Plaintiff ready to 
pay balance of amount—Defendant refusing to execute 
conveyance—Plea of unfairness of plaintitf—Plaintiff 
whether entitled to specific performance of the agree- 
mentheT er REN REI Beia 270 


STANDING ORDERS IN ANNEXURE IV TO THE 
AIR LINES GORPORATION EMPLOYEES SER- 
VIGE RULES 'AND ESTABLISHMENT ORDERS, 
REGULATION 27—Scope 259 


SUIT FOR SPECIFIC PERFORMANCE—Agreement 
to reconvey an item of property—Suit by assignee of 
original vendor—Claim for mesne profits also made in 
sult—Specific performance and mesne profits decreed by 
lower appellate Court—Legality of award `of mesne 
Profits .. 370 


TAMIL NADU AGRICULTURAL LANDS (RECORD 
OF TENANCY RIGHT) ACT (X OF 1969), S. 16-A— 
Preparation of Record of Tenancy Rights—Machinery 
under the Act has exclusive jurisdiction—Suit for in- 
junction—Civil Court has jurisdiction to determine 
mature of tenant’s possession incidentally—Decision not 
however to override S. 16-A .. 439 


TAMIL NADU AGRICULTURISTS RELIEF ACT 
(IV OF 1938), as amended by Act (VIII of 1973), 
S. 3 (3) (ii) and  (i)—Debt—Definition—Scope— 
Rent payable by tenant whether ‘debt’, entitling tenant 
to the benefits of the Act 80 


(ETC.) (1966) — 
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TAMIL NADU BUILDINGS (LEASE AND RENT 
CONTROL) ACT (XVIII OF 1960), Ss. 10 (2) (1) and 
14 (1) (b)—Eviction—Petition for—Wilful default— 
Tenant tendering rent—Retfusal by landlady to receive— 
Tenant should deposit the rent either in Bank or before 
the Rent Controller—Failure to do so making him 
liable for wilful default—Demolition and re-construc- 
tion—Plan obtained by landlady after filing of the 
eviction petition—Requirement bona fide 372 


——S. 10 (2) (i), S. 10 (3) (a) t(¢)—Petition for 
eviction—Wilful default—Owner’s occupation—Sub- 
letting unauthorised—Ev.stion ordered both by Rent 
Controller and Appellate Authority—Revisjon by tenant 
—Tenant disputing title of landlord—Rent Controller's 
jurisdiction to decide dispute whether bona jfide—Need 
not refer to civil Court in all cases . 503 


as amended by Act (XXIII of 1973)—Appeal’ 
by un-successful tenant in eviction proceedings pending 
—Sale of building by Jandlord—Purchaser whether 
can be impleaded as a party affected and continue pro- 


ceedings . 385 





——S. 10—(1)—Scope and applicability—Defence of 
jus tertij—Scope .. 210 


———S. 10 §(2) and Explanation—‘Wiltul default?— 
What is ~ 63 
———S. 10 (2) (i) and (#) (a)—Application by landlord 
for eviction—Payment of rent once in two months 
whether amounts to wilful default—Sub-letting by 
tenant not be a matter of surmise but to be the result 
of actual investigation 317 


po 


———Ss. 10 (2) (#) (2) and 10, (2) (io)—Partnership 
consisting of mother and sons carrying on business in the 
premizes—Dissolution of partnership—One partner com- 
tinuing to stay in the premises and carrying on business 
under a different name—Payment of rent by the new 
firm—Petition for eviction by landlord on the ground 
of sub-letting and wilful default, if lies .. 504 


—-——S. 10 (3) (a) (#)—Building let [for residential as 
well as for non-residential purpose—Eviction petition— 
Relief of possession for residential ‘purpose sought— 
Petition whether maintainable -. 237 


——-—S. 10 (3) (a) (ii)—Husbands of the petitioners 
carrying on partnership buriness in jewellery—Peti- 
tioner’s claim of the building for the business carried on 
by their husbands—-Whether maintainable .. 60 





S. 10 (3) (c)—Petition for eviction by landlord 
seeking additional accommodation—Physical occupation 
by landlord of concerned building, whether sine qua nor 
ior maintainability of application æ 498 
TAMIL NADU CINEMAS (REGULATION) RULES 
(1957), «ule 14 (2) and (3)—Grant of no-objection 
certificate—Exhibltion of cinemas—Objection raised by 
competitor of site being within prohibited distance it 


GENERAL INDEX 


TAMJL NADU CINEMAS (REGN.) RULES (1937)— 
(Contd). 


measured across railway line—Objection overruled— 
Distance to be measured by regular pathway only and 
not across railway line—Constitution of India (1950), 
Art. 226 495 


TAMIL NADU GITY TENANTS PROTECTION ACT 
(III OF 1922), S. 9 (1), (2) and (3)—Ejectment suit by 
landiord—Petition by tenant for purchase of site—Court 
determining the value of the land Time for payment 
granted—Interest payable fixed at 6 per cent.—Appeal 
by both landlord and tenant—Appellate Court modify- 
ing the price payable and fixing another period for 
payment of the quantified amount in instalments but 
silent regarding interest—Unsuccessful revision by 
tenant—Other formalities complied with—Fetition by 
tenant for direction to the landlord to execute convey- 
ance—Objection by landlord of non-payment of interest 
—Landlord’s claim for interest on the quantified com- 
pensation— Rejected .. 323 


TAMIL NADU QIVIL SERVICES (CLASSIFICA- 
TION, CONTROL AND APPEAL) RULES, R. 17 (e) 
—Serious allegations against Government servant— 
Detailed enquiry contemplated—Government servant 
Placed under suspension—S ion validly made— 
Certiorari relused—Constitution of India (1950), Art. 226 

.æ. 4 


TAMIL NADU CO-OPERATIVE SOCIETIES ACT 
(LIII OF 1961), Ss. 71 and 73—-Go-operative Society— 
Proceedings initiated against the Secretary under S. 73 
—Award passed—Subsequent surcharge proceeding 
under S, 71 in respect of the same subject-matter not 
competent |. 6 


TAMIL NADU COURT-FEES AND SUITS VALU 4- 
TION ACT (XIV OF 1955), Ss. 12 (4), 35—Suit 
for accounts—Suit valued at Ra 12,000 by plaintiff— 
Valuation accepted by trial Court—Suit dismissed— 
Appeal by plaintifi—Valuation of suit raised by defen- 
dant—Plaintiff held to have not valued the suit pro- 
petty—Directions given for payment of additional 
Court-fee .. 398 


———S. 37 (1)}—Suit for partition and possession— 
Averments in plaint of plaintiff being in joint possession 
—Defendants setting up ouster—Principles applicable as 
to valuation and payment of Court-fees . 142 


———Ss 39 and 50—Suit for administration of the 
estate of a Muslim `A?” by his widow—Court-fee paid as 
provided by Ss. 39 and 50 of the Act—Administration 
suit whether maintainable—Court-fee paid whether cor- 
rect ~- 359 


TAMIL NADU CULTIVATING TENANT'S 
ARREARS OF RENT (RELIEF) ACT (XXI OF 
1972)—Provisions of the Act whether violative of 
Arts. 14, 19 and $1 of the Constitution 425 


———S. 3—Modes of discharge open under the Act— 
Payment by money order—Acceptance by landlord— 
Implied agreement inferred as to node of payment— 
Money order sent within six months but received beyond 


(1979) 2 muy —F 


.ing tenant entitled to receipt 
$ 


7 


TAMIL NADU CULTIVATING TENANTS ETC 
ACT (1972)—(Contd.) 


six months tantamount of receipt in time--Held, cultivat- 
-. 467 


———S. 3—Scope and applicability—Tenant execution” 
promissory note in favour of landlady’s husband—Adjust- 
ment of amount towards arrears of rent—Suit on foot of 
promissory note decreed—Tenant’s petition under the Act 
claiming benefit—Husband not ‘landlord’ within the 
meaning of the Act and not entitled to evict 225 


TAMIL NADU CULTIVATING TENANTS PRO” 
TECTION ACT (XXV OF 1955)—Cultivating tenant 
—Purchase of land from landlord—Earlier agreement for 
sale entered mto by landlord with plaintifi—Plaintifi’s 
suit for specific performance—Cultivating tenant 2nd 
defendant claiming protection under the Cultivating 
Tenants Protection Act—Claim negatived on ground of 
his ceasing to be tenant after his purchase .. 470 


S. 2 (s)—‘Landlord’—Definition of 225 





——— Ss. 3, Gand 6-A—Suit for recovery of possession 
and for damages for use and occupation—Lease of 
land and trees—Lessee held to be a cultivating 
tenant—Lessee in arrears of rent—Not entitlet 
to the benefits of the Act—Civil Court barred 
from granting eviction—Suit held not liable to be 
transferred under S. 6-A—Fifteen days’ notice terminat- 
ing lease—Six months’ notice necessary to tenant— 
Plaintiff entitled only to contractual rent whee tenant 
had put land for use as per agreement 201 


TAMIL NADU DEBT RELIEF ACT (XXXVIII OF 
1972), Ss. 7 and 15—Decree passed on 24th February, 
1964—Act published on 15th December, 1972—Appli- 
cation by Judgment-debtor under Ss. 7 and 15 of the Act 
filed on 24th October, 1975—Application whether barred’ 
by limitation—No distinction or discrimination between 
application filed by a decree-holder and application 
filed by a judgmont-debtor—Application held pacer 


TAMIL NADU HINDU RELIGIOUS AND CHARI- 
TABLE ENDOWMENTS ACT (XXII OF 1959), 
S. 109—Transfer of property belonging to temple by 
former trustee—Suit for recovery of possession with 
future profits—Limitation—Suit held not barred by 
virtue of S.109 2 E Bet, 159 


TAMIL NADU INAM ESTATES (ABOLITION AND 
CONVERSION INTO ROYTWARI) ACT (XXVI 
OF 1963), Ss. 3 and 15—Whole Inam village taken over 
by Government under the Act with effect from 15th 
April, 1965—Old waste and gramanatham—Lease of 
sites before the taking over by the land holder to several 
persons—Lessees putting up = superstructures—Lessces 
undertaking to deliver possession of sites after removing 
superstructure wherever called upon—Eviction noticee 
issued after expiry of lease periods—Suit by landholder 
for recovery of possession along with mese profits— 
Suits decreed—Execution of decree by landholder—Plea 
by tenants of extinguishment of landholders right 
except to the extent recognised by the Act—Landholdear~ 


8 GNEERAL INDEX 


TAMIL NADU INAM ESTATES (ETC. ACT (1968)— 
(Conid.). 


Tight either to claim recovery of possession or mesne pro- 
fits subsequent to date of rotification challenged .. 443 


TAMIL NADU LAND REFORMS (FIXATION 
OF CEILING ON LAND) ACT (LVIII OF 1961), 
S. 2—‘Public trust of a religious nature’—Creation of 
trust under a document—Charity to be performed 
under the document more or less in the 
Precincts of the temple—Charity whether a religious 
charitable trust 376 


———S. 2 (1) (if)—'Religious trust of a public nature’ 
— Test .. 366 


———S.9(2) (6\—Return furnished by petitioner— 
Statement prepared on the basis of the return—Failure 
to given opportunity to petitioner to represent— Not 
fatal to the case .. 480 


433 


S. 6'—Determination of tenant's ceiling area— 
Petitioner holding excess land subsequent to notified 
date by purchase—Direction to surrender surplus land 
if justified—Option to select land for retention not given 
to the petitioner—Order of the Authorised Officer set 


— ——S.22—Scope and applicability ee 








aside -» 325 
S. 78—Powers of Land Tribunal to entertain 
appeals filed beyond time .. 85 


——-~ as amended by the Tamil Nadu Land Reforms 
(Reduction of Ceiling on Land) Act (XVII of 1970), 
S. 5—Husband and wife owning separate lands—Com- 
putation for purposes of fixing ceiling—Wife to be taken 
asa member of the family of the husband—Lands 
held by both to be treated as one unit -. 74 


TAMIL NADU MINOR INAMS (ABOLITION AND 
CONVERSION INTO RYOTWARD) ACT (XXX OF 
1963)—Lands in question minor inam land—Ryctwari 
patta issued to petitioner— Inclusion of those lands in 
Ppetitioner’s holding not correct .. 480 


TAMIL NADU OCCUPANTS KUDIYIRUPPU 
(PROTECTION FROM EVICTION) ACT (XXXVIII 
OF 1961) AND ‘TAMIL NADU OCCUPANTS 
KUDIYIRUPPU ACT (CONFERMENT OF 
OWNERSHIP ACT (IV OF 1971)—“Kudiyiruppu”— 
Definition—Matters relating to kudiyiruppu—Jurisdic- 
tion of civil Court, if excluded -. 29 
TAMIL NADU PUBLIC TRUSTS (REGULATION 
OF ADMINISTRATION OF AGRICULTURAL 
LANDS) ACT (LVII OF 1961), S. 51 (io)—Suit land, 
a coconut tope, whether immune from the provisions of 
the Act .. 437 


TAMIL NADU STAMP MANUAL, S. 38—Note there" 
under— Applicability .. 207 


TAMIL NADU URBAN LAND TAX ACT 
(XXIV OF 1963), Ss 3 and 5—Mohammedan Law— 
Death of owner—Inheritance by heirs eo instanti the 
owner died as tenants-in-common—<Actual division by 
metos and bounds not necessary— Holding not taxable as 
One unit .. 461 


TORT —Negligence—Motor accident—Car driven bY 
employes in the course of employment—Accident due tO 
negligence of employee—Master held liable vicariously 

.. 464 


TRANSFER OF PROPERTY ACT (IV OF 1882), 
S. 39—Applicability 172 





S. 69—Suit on mortgage to recover balance of 
amount due—Sale of hypotheca by mortgagors—Pur- 
chase thereof by defendant on behalf of joint family— Suit 
On mortgage by original mortgagee alone— Original 
mortgagee dying as undivided members—Family 
arrangement allotting some properties tò the members 
of the family—No decision on outstandings including 
the mortgage, in question—Suit on the mortgage whe- 
ther maintainable by one member .. 165 


———S. 106—Evidence Act (I of 1872), S. 114—Gene- 
ral Clauses Act (X of 1897), S. 27—~Suit for ejectment 
—Non-residential building—Notice terminating tenancy 
sent by registered post—Notice returned unserved— 
Whether there can be presumption in law of service— 
Fresumption rebuttable 346 


WAKF ACT (XXIX OF 1954), S. 3 (1)—-‘Wakf?—Defi- 
nition in Mohammedan Law .. 366 


Ss. 3, 36-A and 57—Applicability to deed of 
wakf-alal-aulad simpliciter—Power given to muthavall 
to sell property it it becomes dilapidated—Application 
by muthavalli for sale of property for the benefit of the 
wakf—Suppert by teneficiaries—Sanction given by Court 
—Application for revocation of the sanction by the 
Wakf Board—Whether maintainable 189 


S. 55—Consent in writing of the Board not 
obtained for filing the suit—Leave granted by the Court 
—Appeal—Objection, whether can be raised at the 
appellate stage 145 


WILD BIRDS AND ANIMALS PROTECTION ACT 
(VIIL OF 1912), S. 3—G O. Ms, No. 2152. dated 2Ist 
February, 1960—Death ofa tusker elephant in patta 
land of estate cwner—information given by landowner 
to District Forest Officer—Two tusks ofthe elephant 
handed over to the Officer by the landowner—Acknow- 
ledgment given by Officer to landowner that the tusks 
would be returned after getting formal approval of the 
higher authorities—Failure to return the tusks—Suit by 
estate owner against Government for the value of the 
tusks—Claim by Government of the property belonging 
tothe Government—Landowner whether entitledto a 
decree 332 








NOTES OF RECENT OASES 


Alamelu Chionakannammal v. Manickkammal. 
Arumugam Chettiar v. Minor Doraisami. 


V.L. Balakrishnan Naidu v. The Authorised Officer, Land Reforms. = 
The Clan Line Steamers Limited v. Gordon Woodroffe and Company (Madras) 
{Pvt.}, Limited. 7 
Da-aisami Mudaliar v. Rimasami Chettiar, (C.R.P. No. 2578 of 1978, dated 
5-12-78) - 
A. Eliab Devar v. D. Ramakrishnan. “sf 
L.K.K. Gafoor v. J. Lakshmana Mudaliar. n 
Hajia Ayisha Nachiar Kalvi Arakkattalai v. State of Tamil Nadu. : 2% 
Johara Bivi v. Julaika Bivi zs 
G. K, Jose v. Ramathal B.P.Sitarama Chettiar se 


G. Kaliaperumal Konar v. The Collector of Tiruchirappalli. 

Karmega Kone v. Udayar Kone.. 

Knirudpiiami Gounder v. Palaniswami Gounder. 

Mrs. J. Kasthuri v. Seth Ghanashamdas Vensimal Deva Bank. 

Knolapur Traders 9. Subramania Mudaliar, 

Kuppi Pandithan v. Marudhacnala Panditban. 

P.M. Kuppa Sah v. Raja Ram Sah. 

Kazya Nadar v. K. Kam ireswaraperumal Nədar. 

T. N. Lakshmanan v. M/s. S.P. Hajee Alavudeen saheb Sons. 
Liıkihmi Amnal v. Tae Special Tahsildar (L.A., Miscellaneous Scheme). 
K.R. M mickam Pillai 2. Mavathur Panchayat. x 
_M. A. Misthan Rowther v. Sulaika Beevi (died). oF 


Moiamed Abdul Kader Maricair (aligs) M.M. Maricair v. The State of Pondi- 
cherry. = 


Murugan v. Natesan. ' 

‘CG. Muthu Bhattar 2. The Authorised Officer (Land Reforms). 
-P.V. Narayanan y. The State of Tamil Nadu. a 
G.S. Narayanaswamy Iyer v. R. Narayana Sarma. n 
_B. Natahmall Vaid v. state of Tamil Nadu. 


V. Palaniappa Chettiar v. P. Vaidyanatha fyer. a 
S.P. Palaniappan v. Lalitha Ammal. = 
M.S.N. Pandian Nadar v. The Collector of Madurai. e 


K. Peramal Chettiar v. Tne Commissioner and Special Officer. 

K.J. Ramamoorthi v. O.T. Ramamurthy. 

C.°G. Ramanathan y. Commissioner, Corporation of Madras 

‘Ramaswami, Jn re ~ 

-Ramaswami Nadu v. M.S, Velappan . 

Ramaswamy v. The Government of ‘Tamil Nadu. 

Ranganatha Pillai v. The Commissioner for Hindu Religious and Charitable 
Endowment Administration Department. 


Saradambalammal v. Lakshmi Ammal. 


Sarojini Ammal v. State of Tamil Nadu ae 
AR.N. Solachi Achi AL.P. Narayana Chettiar v. Lite Insurance ,Corporation of 
india. = 


we 


K. Somasundaram Pillai v. R. Dorairaj. 

Sri Ranga Vilas Motor Transports,7. The State of Tamil Nadu 

P.V. Subba Chetty and Sons s. M/s. Madras Stainless Steel Emporium (Regd\.) 
T riagaraja Sundar v. Sri Pasupatheeswaraswami Devasthanam at Avoor. 
United India Fire and General Insurance Co., Ltd. v. Ayisa. 

Vaiyapuri Paradesi Anradhana Chatram and Dharmasthapanam v. The 

Authorised Officer. 

“v7.3. Valiap31 Cacttiar (deceased) v. The State of Tamil Nadu. 


INDEX OF RECENT CASES 


ADVERSE POSSESSION—Plea of, stands on the same 
“footing as plea of estoppel—Specific plea in the 
pleadings necessary . I9 
-CIVIL PROCEDURE CODE (V OF 1908), S. 34 
—Suit for dissolution of partnership and rendition of 
.accounts— Parter, if can get honorarium from frm— 
Interest claimed from date of plaint—Plaintiff held 
entitled to interetst only from the date of decree .. 9 


——O. 21, rules 58 and 63~—Petition to raise 


attachment allowed—Attachment  raised—Revision 
against that order by decree-holder whether main- 
tainable ll 
———O, 21 rule 97—Suit for declaration and 


possession of vacant site—Superstructure put up by 
defendant before institution of suie—Court directing 
judgment-debtor to remove superstructure— Validity 
—Superstructure put up by defendant during penden- 
cy of suit of or after decree—Competence of executing 
Court to order removal or demolition - 16 


(as amended by Act CIV of 1978), O. 4l, 
rule 19—Appeal in ‘the list—Court adjourning the 
appeal to some other date for want of time finally for 
hearing—On adjourned date appellant’s counsel re- 
porting no instruction—Appellant also absent—Appeal 
dismissed—Petition to restore by changing counsel 
also dismissed—Allegation that petitioner was under 
impression that the case would not be heard—Dis- 
missal order, whether correct 3 


CONSTITUTION OF INDIA (1950), Arts. 14; 
19 and 31 æ- 7 


Art. 226—Duty of the Court to see whether 
the grantor acted within the framework of the grant 

» 17 
Art. 226—Physical Director in Veterinary 
College—Post found unnecessary in the Madras Ani- 
mal Husbandry Subordinate Service—Incumbent trans- 
ferred to Tamil Nadu Educational Subordinate Service 
in 1966—Seniority fixed on 19th December, 1966— 
Objections raised by persons in Tamil Nadu Educa- 
tional Subordinate Service—Seniority refixed on 23rd 
July, 1970—Appeal to Government disposed of on 18th 
May, 1971—Writ petition filed in 1978 end—Long 
delay in approaching Court fatal to petition—No 
merits in petitioner’s case either. 1 
CRIMINAL PROCEDURE CODE, 1973 (II OF 


1974), S. 154—First information report — Prompt 
lodging of-—Necessity—Delay of four hours—Effect. 











19 


CRIMINAL TRIAL—Appreciation of evidence— Duty 
of Court-—Proof beyond reasonable doubt—What is 
-» 20 


DEED—Construction—‘A’ executed a deed or settle- 
ment in favour of ‘R’ for the performance of charity— 
Recitals in the document—'X” to manage and perform 
the charity till his lifetime—Thereafter to appoint 
any one of ‘their heirs’ to do the charity—‘K” ap- 
pointed one ‘Af’ his foster son to perform the charity 


DEED—(Contd.). 


—Suit by the agnates of ‘K’ for a declaration that they 
are the persons entitled to perform the charity—Claim 
by ‘M’ negativeds aa’ 38 


———Construction—Document styled as settlement, 
stamped as settlement and registered as settlement—No 
specific clause creating interest in praesenti—Nature 
of document—Document to be construed as a whole. 





we 17 

——Construction—‘Religious trust of a public 
nature’ s 13 
Construction—Will or  settlement—Important 

31 


Tests to be applied ov 


EASEMENT—Suit for permanent injunction—Com- 
mon pathway for cO-owners—Right reserved for en- 
joying particular land—Not open to one of the co- 
owners to enjoy it to reach some other land 22 


EVIDENCE ACT (I OF 1872), S. 45—Murder 
trial—Injuries on deceased—Expert evidence of doctor 
with regard to—Evidentiary value m~ 19 


EXECUTION—Decree of trial Court set aside on 
appeal—Provision for costs of trial Gourt and appellate 
Court in the appellate Court decree—Exegution of the 
decree for costs—One of the appellants dead at the 
time of the hearing of the appeal—Legal representatives 
not brought on record —Decree of appellate Court 
whether a nullity} m 6 


——Suit for declaration of title and recovery of pos- 
session—Suit property a vacant site—Superstructure 
put up by defendant—Suit decreed—No direction for 
removal of the superstructure—Execution of the 
decree for possession, whether can be granted.. 6 


HINDU RELIGIOUS AND CHARITABLE EN- 
DOWMENTS ACT (XIX OF 1961), S. 3—Notification 
issued by State Government—Provisions of Act made 
applicable to institution—Effect of notification—The 
expression ‘‘as if it were”—Meaning of ~ 29 


LETTERS PATENT (MADRAS), CL 12—Snuit for 
declaration and permanent injumction—Where leave 
to sue necessary, grant of leave of a condition prece- 
dent to entertain the suit—In a suit already instituted 
if a new party is sought to be added again or as to whom 
leave to sue is required, Court would grant leave 

- 18 


MADRAS CITY MUNICIPAL CORPORATION 
ACT (IV OF 1919),S. 100—Fixation of annual value 
of building—Method to be followed - 24 


MADRAS DISTRICT MUNICIPALITIES AOT (V 
OF 1920), S. 83 (1) (4)—Income from house endowed 
for charity—Exemption claimed under section 83 (1) 
(b)—Building held to be not a choultry though the 
house was occasionally let for celebrating marriages— 
Ceriiorari refused—Exempution refused from HAT 
tax — 


2 


MADRAS LAND REFORMS (FIXATION OF CEI- 
LING QN LAND) ACT (LVIII OF 1961) AND (ACT 
XXXIX OF 1972), Ss. 78 and 83—Petitioner, holding 
excess land—Return submitted—Objections heard and 
order passed—No appeal by petitioner agamst that 
order—Publication of final statement followed by a 
notification—Appeal by landholder to the Tribunal 
—Only revision lies and not appeal]: ein el 


MAXIM—“ Audi alteram partem”’—Applicability .. 17 


MOTOR VEHICLES ACT (IV OF 1939), S. 68 (D), 
68 (H)—Applicability—Petitioner transport operator 
running stage carriage between Tiruchirapalli and 
Bangalore—Expiry of the permit on 8th October, 
1974.—Publication of a draft scheme by the Director of 
Tamil Nadu State Transport Department on 17th 
September, 1971 to nationalise the said 1oute— 
Objections submitted by petitioner—Oral hearing to 
all objectors by ‘the Special Secretary to Government— 
Approval of the scheme and subsequent notification 
— Validity of the scheme -. 32 


——-S. 96 (2) (b) (#t)—Fatal accident—Claim for 
compensation Compensation awarded—Appeal by 
Insurance §Company—Contention by Insurance 
Company that the driver did not have a valid 
licence at the time of accident—Insurance policy 
not containing a clause incorporating section 96 (2) 
(b) (ii)—Insurance Company held liable .. 1 


NATURAL JUSTICE—Principles—Violation—Poses- 
sion and cultivation of land by ‘P’—Pursuant to an ear- 
lier order of the Government as lessee for the purpose 
of cardomom cultivation—Lease for a period of ten 
years—No default by lessee—Government notice ask- 
ing lessee to transfer the land to the Forest Department 
for preservation of lands and hill atmosphere—Notice 
whether liable to be quashed 17 


PONDICHERRY LAND REFORMS (FIXATION OF 
CEILING ON LAND) ACT, 1973 (IX OF 1974), Ss. 
2 (26), 4 (1)—Private trust—Lands belonging to—Private 
trust a person under the Act—Entitled to hold land— 
Cannot ‘be clubbed with the-holdings of the founder. 

1 .. 23 


TAMIL NADU BUILDINGS (LÈASE AND RENT 
CONTROL) ACT (XVIII OF 1960), Ss.10 (2) (i), 
10 (3) (a) ({)—Petition for eviction—Wilful default— 
Owner's occupation—Subletting -unauthorised—Evic- 
tion ordered -both by Rent Controller and Appellate 
Authority—Revision by tenant —Tenant disputing 
title of Jandlord—Rent Contoller’s jurisdiction to 
decide dispute whether bona fide —Need not refer to 
civil Court in all cases: 30 


———Ss. 10 (2) (i) and 14 (1) (6)—Eviction petition 
for wilful default—Tenant tendering rent—Refusa] 
by landlady to receive—Tenant should deposit the 
rent either in bank or before the Rent Gontroller— 
Failure to do so making ‘him liable for wilful defaujt— 
Demolition and reconstruction—Plan obtained 

landlady after filing of the eviction petition— Require. 
ment bona fide. + 16 


GENERAL INDEX 


T. N. BUILDINGS ETC. ACT (1960)—(Consd.). 
——S. 10 (3) (a) (st?) —dNon-residential buildir g— 
etition for eviction—Owner’s occupation—Dirmie 
sal by trial Court—Eviction ordered by appellate 
(Court—Revision before High Court—Landlord dy- 
ing pending revision—Eviction ordered— Right 
under order not personal right but incorporeal right 
nnexed to the estate of the deceased and can be taken 
advantage by his legal representativer—Statutory 

ception to doctrine acirio persoralis moritur cum pasera 
Absence of ayerment in petition and not changir g 
non-personal action into a personal action.. 



















.. 10 
. 10 (2) (i) (a)and 10 (2) (i)—Partnership 


if 
14 
S. 10 (3) (a) (i) (fi) and 10 (3) (c) and 
:1—Non-residential building—Petition for executicn 
by landlord on ground of requirement for his own re- 
sidential purposes——Petitions, if maintainable; . 15 
———S. 10 (3) (¢)—Petition for eviction ‘by landlord 
ceking additional accommodation—Physical occupa- 
tion by landlord of concerned buildirg whether sire 
a non for maintainability of application e = 5 
. 10 (3) (c)—Tenant in essential service—Peti- ` 
tion for eviction by landlord—Dismissal of petition ag 
not maintainable—Effect of findings therein—Land- 
lord getting exemption from the Government—Second 
application for eviction, whether maintainable?!. 26 
—_——-S. 19—Earlier application for eviction—Dj;s_ 
missal as not maintamable—Second application under 
new set of circumstances whether barred .. 26 
TAMIL NADU CO-OPERATIVE SOCIETIES ACT 
(LIII OF 1961), S. 28 (1) (c) —Agricultural credit so- 
ciety—President carrying on fertilizer businest—Society 
also doing fertilizer sales business—President whethez 
disqualified from ‘being President of society 21 
TAMIL NADU COURT-FEES AND SUITS 
VALUATION ACT (XIV OF 1955), Ss.25 (d) and 
40—Suit for declaration—Three documents 





to accommodate the first defendant—Subseguent dis- 
covery by plaintiff of collusion and conspiracy, to mulct 
them with liability—Suit for a declaration that 
the hundis were invalid and inoperative—Proper court- 
fee payable 28 
“Ss. 39 and 50—Suit for administration of tho 
state of one ‘d’ by his widow—Court-fee paid as 





GENERAL INDEX 


TAMIL NADU COURT-FEES -& SUITS VALUA- 
TION ACT (1955)—(Contd.) 

provided by sections 39 and 50 of the Act—-Admi- 
nistration suit whether maintainable—Court-fee paid 
whether correct 13 


—_+:.S, 40—-Applicability—Plaintiff alleging affiaing of 
thumbimpression on blank papers to be used for writing 
a will—Document found to be a settlement, objection to 
registration—Document compulsorily registered— Suit by 
plaintiff for declaration of her title to the properties and 
injunction—Suit valued at Rs. 1,300 and court-fee due 
thereon accordingly paid—Court-fee paid whether pro- 
per a 22 
TAMIL NADU CULTIVATING TENANT’S 
ARREARS OF RENT (RELIEF) ACT (XXI OF 
1972)—Provigsions of the Act whether vialative of 
Articles 14, 19 and 31 of the Constitution ead 


TAMIL NADU HINDU RELIGIOUS AND CHARI- 
TABLE ENDOWMENTS ACT (XXII OF 1959), 
S. 6, clause (#)—“Hereditary trustee’’—Meaning 
24 

TAMIL NADU INAM ESTATES (ABOLITION AND 
CONVERSION INTO RYOTWARI) ACT (XXVI 
OF 1963), Ss. 3 and 15—Whole Inam Village taken over 
by Government under the Act with effect from 15th 
April, 1965—Old waste and grama nattham—Lease of 
sites before the taking over by the landholder to several 
persons—Lessees putting up super structure—Lessees 
—Undertaking to deliver possession of sites after removing 
super structure whenever called upon—Eviction notices 
issued after expiry of lease periods—Suit by landholder 
for recovery of possession along with mesne profits— 
Suit decreed—Execution of decree by landholder—Plea 
by tenants of extinguishment of Jandholder’s rights except 
to the extent recognised by the Act—Landholder’s 
right either to claim recovery of possession or mesne 
profits subsequent to date of notification challenged 
= 27 


TAMIL NADU INDEBTED AGRICULTURISTS 
(TEMPORARY RELIEF) ACT (X OF 1975), S. 2 (4) 
and (c)—‘Agriculturists’ and ‘debt’—Definition 25 


TAMIL NADU INDEBTED AGRICULTURISTS 
(TEMPORARY RELIEF) ACT (EV OF 1976), 
S. 2 (c)—Debt definition—Notification—Exemption 
for Insurance Corporation—Debtor cannot claim the 
relief or benefits adumbrated in the Act against the 
Life Insurance Corporation . D 
TAMIL NADU LAND REFORMS (FIXATION OF 
CEILING ON LAND) ACT (LVIII OF 1961), S. 2 
—“Public trust of a religious nature”’—Creation of trust 
under a document—Charity to be performed under the 
document more or less in the precincts of the temple 
—Charity whether a religious charitable trust .. 29 
S. 2 (1) (8) “Religious trust of a public nature”— 

na IS 
S. 9 (2) (6)—Return furnished by petitioner— 
Statement prepared on the basis of the return—*¥ailure 
to give opportunity to petitioner to represent—Not 
fatal to the case . 8 





Test. 
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TAMIL NADU LAND REFORMS 
(1961)—(Contd.) 


. 22—-Statement by landholdei before Authorised: 
Officer about concerned transfers as made in ignorance 
f law and on an erroneous impression that all trans- 
ters made between the date of commencement of the 
t and notified date are void—Authorised Officer 
ot proceeding with S. 22 nquiry— Authorised Officer 
ot determming whether the transfers would defeat the 
rovisions of the Act—Order of the Authorised Officer 
iable to be set aside 25 


AMIL NADU MINOR INAMS (AEOLITION AND 
CONVERSION INTO RYOTWARI) ACT (XXX OF 
1963)—Lands ın question minor inam Jand—Ryotwari 
tta issued to petitioner—Irclusion of those lards in 
petitioner’s holding Lot correct g 


AMIL NADU PADDY AND RICE DEALERS 
(LICENSING REGULATION AND DISPOSAL OF 
STOCKS) ORDER (1963), Classe 2 (9)—Sale of rice 
by one wholesaler to another wholesaler—Bul lock carts 
loaded with the rice intercepted — Collector orderin 

confiscation of tke entire rice on the ground of contra- 
vention of clauses 2 (A) and 2 (9)—Sessions Judge on 
appeal reducing confiscation to 1/4th of the amount 
f rice —Con fiscation not warranted— Sale of rice alone 
was prohibited 10° 


AMIL NADU PANCHAYATS ACT (XXXV OF 
1958), S. 64—Panchayat—Private market—Conduct- 
ing ef —No profibiticn in the statute from establishing 
ore than one market in the area nor that there must 
be space between two markets—Discietion of the 
Panchayat to decide re: i 


AMIL NADU PUBLIC TRUSTS (REGULATION 
F ADMINISTRATION OF AGRICULTURAL 
S) ACT (LV1I OF 1961), S. 51 (i)—Suit land æ 
coconut Tope whether immune from the provisions 
f the Act a» 5 


TRANSFER OF PROPERTY ACT (IV OF 1882), 
S. 58—Suit for recovery of .mpney—Equitable mort- 
gage—Mortgagor pleading that documents were given 
only to prove his fmancial stability for borrowing 
money— Equitable mortgage by deposit of title deeds 
inferred from the facts oe 
———s. 100—Charge—Civil Procedure Code (V of 
1908), S. 47—Wife obtaining decree for maintenance 
against husband—Charge created over all the properties 
for the payment of maintenance—Arrears of mainte- 
nance—Some of the properties sold in auction—Some 
property sold by husband in favour of third party—No- 
notice of charge-—Those properties whether can be 
released from the sale proclamation . 12 
WAKF ACT (XXIX OF 1954), S. 3 ()—‘Wakf’— 
Definition— Mohammedan Law oa dS 
WILD BIRDS AND ANIMALS PROTECTION ACT, 
s. 3, (G. O. Ms. No. 2152 dated 21st February. 1960) 
— Death of a tusker elephant in patta land of estate 
owner—Information given by land owner to District 
Forest Officer—Two tusks of the elephant handed over 
to the officer by the landowner—Acknowledgment 


ETC. ACT 


“a 
4 GENERAL INDEX 


WILD BIRDS & ANIMALS PROTECTION ACT— |WILL—Constructioi—Use of the words “siai 


(Conid.) - , |e 55870" and “gia ogc Syiar er 
‘ i SENA Garip iig '? — Nature of estate conferred— 
given by officer to landowner that’ the tusks would Absolute or life estate c 23 
be returned after getting formal approval of the higher | _ - 3 
authorities—Failure to return the tusks—Suit by estate ORDS AND PHRASES—‘Foster son’—Cannot be 
owner against Government for the value of the tisk? [equated to ‘adopted son’ i I= 3 
—(laim by Government of the property as belonging to r 
the Government—Landowner whether entitled to 
decree eo (5 
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MUSINGS ON 1978. mary ceremonies the Hindu marriage was 
by aw. stripped of its moorings in Hindu. 
Pror. S. V p religion. The extensive amendments to the 
Sy VENEATARAMAN, parent Act by the Marriage Laws Amend- 


The expiring year has been an eventful year ment Act of 1976 cou i z 
: i pled with the provision 
sth Home a aand Aoi as in ie Co Matag Rot Aa 
C : ( men Ci. raising the minimum age 
sone a ee ae pra limits prescribed in section 5 of the Hindu 
ne =F oe ee ets Sine a ie Marriage Act from 18 to 21 years in the case- 
i ae ae wi T t€ of the male and from 15 to 18 in the case of 
ond PE Tesi pee e the female have imparted emphasis to the con- 
DI E kea a o a sensual element in Hindu marriages. The pro- 
th ents nas also vision for divorce by *mutual consent has: 
i e sa = oe Lies - thrown into focus the fragile character of the 
, ; re | - matrimonial tie. The Law Commission in its 
ae = semi a o Shed Mae a a has recommended that “irretrieva- 
; ‘ i - ble breakdown of marriage” should be made a 
ee a sonia ground for grant of a decree of divorce, sub- 
hee ce Gad ae Mae aa a Hindw 

arria c 

Menachem Begin of Israel and the almost S7 
immediate recognition of its importance in The report pointed out that the grounds for 
the cause of world, peace by the award of ' divarce under “the “”ct, as at present, “reflect, 
the Nobel Peace: Prize for 1978 on these -in the main, thrée~eategories of grounds. The: 
persons by the Norwegian Nobel Committee vr is the tr rodio, theory of matrimonial 
on 27th October, 1978. No significant pro‘, ‘fault. The ‘sect the theory of frustra~ 


gress has been made, however, in regard to tion by reason of specified circumstances. 
world disarmament or the halting of the? The third-is fhe theory of consent. There is,. 


manufacture of nuclear weapons. On the however,» nô theory of breakdown of the 
other hand steps are being taken to explore marriage, except to a very limited extent. 


the possibilities of manufacturing neutron 
bombs. Nor have the nations of the world One of the conditions suggested by the 
been able to find any satisfactory solution Commission for divorce op the ground of 
: z irretrievable breakdown of marriage is conti- 
a. ooed z a SP between n nuous living apart for a period of three years.. 
ONEI pact CUSOPINB!. MAJONI “te © With reference to divorce, the working of the 
f Family Law adopted in Australia in 1976 will 
Whither Hindu marriage? Transformation of have more than a passing interest to our 
the concept of a Hindu marriage as a sams- reformists. A national no-fault divorce law 
kara to a purely consensual arrangement be- came into effect in that country in 1976. 
tween the concerned parties is being brought Under the new law a couple need only show 
about steadily. The Hindu Marriage Act of that they have been separated for twelve 
1955 had given a fillip to the process. Except months with no intention of continuing their 
for the provision’ in section 7 as to solemnisa- marriage. Under the new law it is theoreti- 
tion of marriage by observance of the custo- cally possible to get a divorce decree the same- 
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day one applies though in the larger cities 
there is at present a backlog of applicants 
waiting for a place on the Court calendar. 
The new law is said to be predominantly) 
beneficial so far to women, to “all those wives 
who have gotten tired of having their hus- 
bands out drinking all night and cannot see 
anything left in marriage for themselves.” 
The ‘family law also gives children over 
fourteen the right to a voice in deciding 
which parent they will live with. As to the 
popularity of the'new family law, it is stated 
that in the very first year the new law did 
sharply increase the number of divorces with 
the figure rising to 57839 in 1976 from 
24229 in 1975. It is possible that the jump 
may be due to the initial rush to take advan- 
tage of the law by people who had been 
unwilling to go through divorce under the old 
law, which required proof of adultery or of 
various kinds of mistreatment. 


Legislation implementing the recommendations 
of the Law Commission’s 71st Report would 
tender the Hindu divorce laws artistic and 
complete. If the provision for solemnisation 
of marriage with customary ceremonies is 
dropped, and transgression of the minimum 
age limits for marriage is declared to render 
the marriage void, and registration of mar- 
riages is made compulsory the need for a 
separate Hindu Marriage Act will disappear. 
The Special Marriage Act will serve the 
purpose and the Hindu marriage will go the 
way of Hindu adoption. But the ‘big ques- 
tion will always be whether the Hindu com- 
munity is desirous of or ready for such a 
finale. 


Is World Government inevitable before the 
close of the century?—-To Mendlovitz, there 
can be no doubts on the matter. He is firmly 
convinced that “there is no longer a question 
of whether or not there will be a world 
Government by the year 2000 A.D.” Accord- 
ing to him the questions we should be asking 
ec “are, how it will come into being.... 
by cataclysm, drift, more or less rational 
design, and whether, it will be totalitarian, 
benignly elitist of participatory”’*. The thrust 
of history as well as the emergence of world 
order values calls for individuals, groups and 


l. Saul Æ: Mendlovitz, Editor, On the creations of 
a world order. ? A 


[1979 


States to first seek a global identity, an iden- 
tity in terms of the world as a whole and a 
global loyalty. The narrower affiliations 
fostered by nationalism should be corrected 
by or made compatible with international 
institutions and programmes activising a sense 
of oneness, +.¢., of belonging to the world as 
a whole and by inducing nation-States to find 
their existence in the global framework. A 
number of world organisations based on 
international co-operation are already opera- 
ting in various fields with telling effect. 
Nevertheless the mental make-up and loyalty 
of the constituent units has not changed in 
any appreciable measure. Further a just 
world order has to reflect maximum social 
justice, more widely spread econòmic welfare 
and abjuring of violence. A shared frame- 
work of social reasoning and social calcula- 
tion is a sine qua non. The task, therefore, 
lies in getting such values accepted and the 
necessary consensus mobilised. 


It is a fact that at the present time there are 
more independent Governments in the world 
than at any time before and wider distribu- 
tion of formal jurisdiction in the international 
scene tending to make the world Govern- 
ment idea hard to swallow or achieve. A 
world culture with a sufficiently common 
framework of values may be easier to realise. 
The world order idea can appeal and attract 
only through such factors like shared culture 
and shared economic benefits. 


A world Government has to avoid the danger 
of excessive centralisation of power and 
bureaucracy. Some form of institutionalised 
co-operation between pluralistic communities 
with a variety of institutions and structural, 
functional and procedural arrangement would 
probably be more feasible and an easier goal 
to achieve. 


It is-exactly these difficulties in solving the 
various problems in the way of achieving 
World Government that make many sceptical 
about any date line for a World Government. 
No spectacular or substantial step in this 
direction has been witnessed in 1978. A 
world Government seems however a ‘must’ 
because there seems to be no better or more 
practicable alternative to it to avert world 
destruction. Paul Lin sapiently sums up the 
position: “The future is bright. The road 
is hard”. 


` 
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Is law for sea-bed anywhere near solution? 
The seven-week session beginning on 28th 
March, 1978, of the U. N. Law of the 
Sea Conference, the seventh in five years has 
gone the way of the earlier sessions with 
much talk and little achievement. It all start- 
ed in 1973 from when the delegates of nearly 
150 countries have been shuttling across the 
Atlantic between New York, Geneva and 
Caracas without reaching the consensus agree- 
ment they are seeking on sea-bed mineral 
mining. 

Agreement had been substantially reached on 
most topics the conference has discussed 
but it is the exploitation of the so-called 
manganese nodules that proliferate on the 
sea-bed, mainly in the north-eastern Pacific 
and the Southern Indian and Atlantic Oceans 
and which for the most part lie outside terri- 
torial waters under the “high seas”, that has 
proved an almost intractable problem. 


The nodules, according to scientists, represent 
a potentially massive mineral wealth in terms 
of their content of not only manganese but 
also nickel, copper and cobalt. 


The amounts of the minerals are estimated 
in billions of tons, enough to meet world 
demand at present rates for perhaps thousands 
of years. There has even been some evidence 
to suggest that the nodules are constantly be- 
ing formed, making them a potentially limit- 
less reserve. 

The question with which the U. N. confer- 
ence has been grappling, and which it has so 
far failed to answer, is; who is to have the 
benefit of this wealth, which, under current 
maritime law, is essentially available to any- 
one who has the ability to pick it up? 

The question is not merely academic. The 
technology to lift the minerals from thousands 
of feet of ocean already exists, and one inter- 
national consortium of mining companies has 
reportedly already spent £20,000,000 in per- 
fecting its techniques on a site in the Pacific. 


‘And the mining companies are becoming impa- 
tient with the U.N. diplomats., As the confer- 
ence has meandered on its inconclusive way 
there have been growing warnings that, per- 
haps with the tacit approval of some developed 
countries, the companies will simply go ahead 
and begin work unless there is some sign of 
an agreement in the offing. 


The result could be to spark off a massive 
rush to stake private and perhaps national 
claims to large slices of the high seas declared 
by the U. N. in 1970 to be “the common 
heritage of mankind”. 

The major’ point of the discussions in the 
recently-concluded New York session was 
provided by the report of the negotiating 
group regarding the mode of payment by a 
lessee-contractor to the international regime 
visualised for the exploitation of the sea-bed. 
But even the negotiating group did not pro- 
duce an agreed formula. It produced two 
formulae. The implementation of one of 
them would earn for the international autho- 
rity about $740 millions in 25 years from one 
mining site. The implementation of the 
other alternative formula would earn for the 
authority $1,100 millions. This narrows down 
the gap between the two extreme propositions 
discussed at Geneva in the last session. 


India, however, has not subscribed to either 
of the present alternative formulae. It has 
insisted on its original proposition which 
envisages the payment of a lump-sum of 
$60 millions plus production charges and a 
share in the profits, to the contractor, ‘the 
total amounting to $1,600 millions in 25 years. 
However, all the developed countries are 
opposed to the payment of any lumpsum on 
the plea that before the commencement of 
production, the contractor will have to make 
a sizable investment amounting to between: 
$500 to $600 millions and the payment of a 
lumpsum will add to the burden. The devye- 
loped countries feel that the terms should be 
such as would leave a reasonable profit for the 
contractor. India feels that the reasonable 
profit should be between 10 to 12 per cent. 
of the investment but the developed countries. 
feel that it should be more than 15 per cent. 

The Soviet proposition on the other hand is 
that it cannot subscribe to shares in profits 
because its own economic system is such 
where a venture is evaluated not in terms of 
profits but in terms of social value. It would! 
prefer a payment of production charge at 
7.5 per cent. of the investment either im 
cash or preferably in kind in the form of 
unprocessed material fetched from the sea- 
bed. This, however, has been opposed by 
the other developed countries because the real 
value of this to the international authority 


4 THE MADRAS LAW JOURNAL 


would -vary depending upon the market price 
-of the raw material. The Soviet Union is 
apparently willing for a compromise on this 
issue under which the payment could be made 
in cash or kind but the option could be exer- 
cised not by the contractor but by the inter- 
national authority. 


The eighth session of the U. N. Conference 
‘on the Law of the Sea will be held for six 
weeks commencing from 19th March, 1979 in 
‘Geneva and it was decided that a further 
session in August should be held only if there 
‘was positive and definite progress in the 
eighth session. 


The progress hitherto achieved is not very 
encouraging. But as is said often, “constant 
dropping wears away stones” and “it is dog- 
ged that does it’. Let us therefore hope 
that 1979 may have better results to show on 
this question. 

Is individual thinking a waning feature of 
modern life?—Salesmanship in ideas is becom- 
ing quite a feature of modern life. Propa- 
ganda has become an art and acquired new 
dimensions. Slogans and catch-words often 
tend to serve as a smoke screen, and by whip- 
ping up emotions and passions on ephemeral 
and momentary issues attempts are made to 
cloud the thinking of the common man. High 
‘sounding words and euphemistic expression 
are pressed into service to justify acquisition 
of, power. One is tempted to exclaim: 
“Oh, judgment thou art fled to brutish beasts 
And men have lost their reason”. 

It was Gibbon that described history as a 
“register of. the follies, crimes and misfor- 
tunes of mankind”. Man has been stumb- 
ling along from one blunder to another. 
‘Even the most costly blunders seem to have 
taught him nothing. Neither Hiroshima nor 
‘Nagasaki could make a radical or real impact 
on his outlook. The mad race for arma- 
ments and nuclear weapons continues unaba- 
ted. Man is continuing to wage war at pre- 
sent not only against his fellow human beings 
but on nature also. “Reductionist Scientism” 
has taken mankind to the brink of annihila- 
tion in nuclear holocaust or ecological attri- 
tion. It is high time for man to arrest his 
degeneration and realise that “being” is at 
least as important as if not more important 
than “knowing”. 


[1979 


Special Courts to try “Emergency offences’.— 
A momentous decision rendered by the 
Supreme Court during the year is that uphold- 
ing the constitutional validity of the proposals 
for setting up special Courts to try specified 
categories of emergency offences committed by 
persons who had held high public or political 
office during the period. The opinion was 
given on lst December on the President’s 
Reference to the Court under Article 143 of 
the Constitution made on 1st August, 1978, 
seeking its advisory opinion on the question. 
This was the seventh reference made by the 
President since the inception of the Constitu- 
tion. On 23rd May, 1951, the Supreme 
Court gave its first opinion which concerned 
the provisions of the Delhi, Ajmer-Merwara 
and Part C States Act. On 22nd May, 1958, 
the Court gave its second advisory opinion on 
a reference relating to the Kerala Education 
Bill, 1957. On 14th March, 1960, it gave 
the third advisory opinion on some issues 
relating to the Exchange of Territories 
(including Berubari) under the Indo-Pakis- 
tan agreement of 10th September, 1958. On 
n May, 1960, the Court gave the fourth 

ory opinion on the interpretation of 
A icle 289 about the immunity of States 
from “Utiiqn taxation. On 30th September, 
1964, it gave its fifth advisory opinion on the 
jurisdiction ‘af the Uttar Pradesh Legislature 
vis-a-vis the Allahabad High Court. On 5th 
June, 1974 the sixth advisory opinion was 
given gn a matter connected with election to 
the ffice of President. 


It may be noted that in seeking its advisory 
Opinion, the Government had also taken the 
precaution of getting the provisions of the 
private member’s Bill on the subject introduc- 
ed by Mr. Jethmalani, tested by the Supreme 
Court, which has upheld its legality with 
certain stipulations in regard to the procedure 
to be followed for appointing the special 
judges to try these cases. 

The Supreme Court has held that the majo- 
tity opinion expressed on the constitutional 
validity of the proposed legislation, even in 
exercise of its advisory jurisdiction, ought 
to be binding on all other Courts in the 
country, which virtually precludes the chal- 
lenge of the enactment in any High Court. 
This’ neutralises and gets over the view 
generally held earlier (see 1944 F.C.R. 317, 
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320-321), that an advisory opinion has no 
more effect than the opinions of the law 
officers. 


‘One of the Judges has also made the inte- 
Testing suggestion that a permanent statute 
should be enacted to try political offenders 
who -have in practice remained “untouchable 
and unapproachable” to the rule of law. It 
-was the lack of will in’the past that has been 
responsible for non-prosecution of cases re- 
wealed by several commissions, like the Com- 


a 
erty 
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missions of Inquiry appointed by the Orissa 
Government in 1967 (Mr. Justice Khanna), 
the Commission of Enquiry set up by the 
Kashmir Government in 1965 (Justice Raja- 
gopala Ayyangar), the Mudholkar Commis- 
sion against 14 ex-United Front Ministers 


-appointed by the Bihar Government in 1968 


and the T. L. Venkatarama Aiyar inquiry 
ordered by the Bihar Government in 1970. 


NS 
Ose MR 


Pg BE SQ Rn 


Na 


iz LIRR a ane 
Pile os ll, ot See ye 
arr: T 


6 THE MADRAS LAW JOURNAL 


HUSBANDS! HOW FAR ARE YOU 
LIABLE FOR THE DEBTS TAKEN 
BY YOUR WIVES? 


By 


Dr. GANGESHWAR PRASAD, LL.M. (AIL), 
PH.D. (AL), Reader m Law, University of 
Gorakhpur. 


Is a wife agent of her husband? If this ques- 
tion is put directly to a lawyer, the most natural 
answer to the enquiry would probably be that 
she is not?. But can a wife be designated 
as agent if urgency in the circumstances may, 
ever require? To this querry a negative 
reply may not be so clear and emphatic. One 
cannot give absolute and unconditional 
answer that she can never be or that she is. 
Can she at the least be an agent by necessity ?8 


Can a wife be regarded as an agent of her 
husband ‘for incurring debts for various 
household necessities or for the personal ex- 
penses of her children and herself? And is 
she entitled to pledge the credit of her hus- 
band, on the assumption, that she has im- 
plied authority on his behalf to do so? The 
subject of inquiry has, of recent, assumed 
great significance due to awakenings like 
women’s liberation movement and gradual 
breaking up of joint Hindu families. 


The first relevant case on the point is Pust 
v. Mahadeo Prasad and otherst, The facts 
may be briefly stated as follows: Parmi, the 
wife of Pusi and her husband’s brother jointly 
executed a bond on the 1st January, 1875 
for the payment of moneys borrowed to pay 
a debt due by her husband and his brothers 
and hypothecated the family house as a col- 
lateral security for the repayment of such 
moneys. The following passage from the 
judgment is quoted here: 








1. See Prof. Hanbury Principles of Agency, 2nd Ed., 
p. 42, where awife has been treated as an agent with 
authority to pledge her husband’s credit within scope 
of agency by necessity, As against this, see Powell, Law 
of Agency, 2nd Edn., at p. 426 where she is excluded, 

2. Bowstead on Agency 13th edn., Article 14 at 
p. 34 and Article 40 at p. 102. 

3. Eastland v. Burshell, (1878) 3 Q.B.D. 432; Jonsion 
v. Sumner, (1853) 3 H. and N. 261. 

4. (1881) LL.R. 3 AIL 122. 
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“Respondents sued not only the obligors, but 
also the appellant,’ and claimed to make him 
liable in person and property jointly with 
the obligors, for the whole debt; and the lower 
Appellate Court has allowed the claim on the 
ground that the husband is liable for the 
debt contracted by the wife. This liability, 
however, cannot be ‘imposed except when the 
wife has had the express authority from the 
husband, or under circumstances of such 
pressing necessity that the authority may be 
implied.” 

The learned Judges advanced various reasons. 
for not holding the appellant (husband) lia- 
ble. Firstly the money was borrowed by the 
wife to pay an instalment of a debt due by. 
the appellant and to obtain money for ex- 
penses of cultivation. In such a case obvi- 
ously the question of the wife possessing an 
implied authority could not arise in respect 
of the first item and secondly, regarding the 
money taken for cultivation, there was no- 
evidence to show that it was in fact required 
for cultivation for her husband’s land or 
that she personally received any money on 
that account. The loan was taken for a 
joint purpose of the Hindu family and hence 
no implication of authority could arise in the 
wife to pledge her husband’s credit. It was 
really a surprising feature of the case that 
the plaintiffs dealt with Parmi, the wife of 
the appellant, as making the disposal of the- 
property in her own right and did not look 
upon the husband as in any way responsible 
for the debt. The learned Judges, having- 
due regard to the circumstances of the case 
stated above, held that the appellant and his 
property were exempt from liability in res- 
pect of the debts incurred by his wife. The 
only point that was considered by their Lord- 
ships was whether there was such pressing- 
necessity as could be regarded sufficient for 


` giving implied authority in the wife to pledge 


her husband’s credit. This case, undoubtedly- 
shows a narrow approach to the question of 
the implied authority of a wife to pledge her 
husband’s credit, by the Allahabad High 
Court, for implied authority may arise not 
merely on the ground of necessity but from 
other sources as well, already referred to 
earlier. 


Credit; however, can be given for laying- 
down an important principle of law, though: 
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couched in a negative form that a wife can 
have no implied authority to pledge her hus- 
band’s credit when the loan is not taken 
solely for her husband’s benefit. 


Another case of considerable importance is 
Girdhari Lal v. W. Crawford®, also decided 
‘by the Allahabad High Court. Here, a cer- 
tain Crawford and his wife had lived 
together ever since their marriage in 1855. 
The husband had always given Rs. 220 per 
month regularly to his wife by way of allow- 
ance to meet the household expenditure and 
all her own expenses. Nine or ten years 
prior to the filing of the suit for recovery 
of Rs. 589-2-9 by the plaintiff, Girdhari Lal, 
Mrs. W. Crawford had been borrowing 
‘money in her own name by ruqqas or notes 
of hand from the plaintiff. The loan was 
taken for paying interest on old debts con- 
tracted by her. It transpired from the evi- 
‘dence on record that one of the loans was 
applied to the payment of the first debt, 
which was incurred for payment of medi- 
cine, during Mrs. Crowford’s illness. It 
was also clear from the evidence that Mr. 
Crawford knew nothing about these loans 
and that he never authorised his wife to 
borrow money. On these facts, the learned 
Judges laid down the following principles of 
Taw: i 


“The Judge has rightly held that the liability 
of a husband for his wife’s debt depends on 
the principles of agency, and he can only be 
liable when it is shown that he has expressly 
or impliedly sanctioned what the wife has 
done. In the present case, the Judge has 
held that there is no express or implied 
agency, and the circumstances under which 
the debts were contracted support this view. 
It is not a case where agency might be im- 
plied, as for instance, of money lent to a 
wife to meet some emergent need, but of 
successive borrowings over a considerable 
period, the debt having increased by high rate 
of interest. We dismiss the appeal with 
costs.” 


The judgment of the District Judge of Cawn- 
pore with which the Allahabad High Court 
was in complete agreement had stated: 





5. (1887) LL.R. 9 All, 147, 
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“The husband in this case contends that he 
is not liable for his wife’s debt. It is con- 
tended that, being a Government servant, his 
family could have got medical advice with- 
out paying for it, and that Mrs. Crawford 
was not justified in borrowing without her 
husband’s knowledge to pay off previous 
debts. I think the transactions are merely 
simple loan transactions, and no implied 
agency on the part of the wife can be proved 
in this case. It is not shown that plaintiff 
looked to the husband’s credit, or that the 
husband ever paid his wife’s debts for her 
on any previous occasion. It does not ap- 
pear that Mr. Crawford was to be called 
on to execute the bond in favour of plaintiff. 
I, therefore, dismiss the appeal of Mrs. 
Crawford and accept the appeal of Mr. Craw- 
ford and find him not liable for this debt.” 


The Court’s finding that no agency was 
established between Mr. Crawford and Mrs. 
Crawford appears to have been based on the 
following reasons: Firstly, that the husband 
never authorised his wife expressly to take 
loan; secondly, the husband never paid any 
of the debts contracted by his wife; thirdly, 
there was no necessity to take loan for 
medicine as this expense would have been 
borne by Government; and fourthly, the wife 
never informed her husband as to her taking 
loan; and fifthly, the plaintiff never advanced 
any loan to Mrs. Crawford considering her 
to be agent of her husband, and that he had 
no reason to believe that she was acting in 
that capacity. The various reasons advanced 
by the learned District Judge, Cawnpore, 
leave no room for doubt that the wife could 
not be regarded as an agent of her husband 
for the purpose of pledging the credit of her 
husband. 


The wife, under the circumstances of the case 
could neither rely on incidental nor apparent 
authority, nor a course of dealing nor estop- 
pel, nor ratification, nor custom or usage of 
the trade for playing the role of an agent for 
her husband. The judgment delivered by the 
learned Judges of the Allahabad High Court 
cannot, therefore, be assailed on any ground, 
but it is unfortunate that the opinion does 
not discuss the grounds on which authority 
might have been implied in favour of a wife 
to pledge the credit of her husband for her 
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debts. Nevertheless the judgment is signifi- 
cant as indicating the circumstances in which 
it cannot be so implied. 


A case in point is Firm Baboo Lal-Bhagwan 
Das v. M. Purcell and others®, in. which 
Justice Niamatullah stated:—“The learned 
Judge of the Court below does not appear to 
have appreciated the points which were in 
controversy between the parties; as between 
the plaintiff and Mr. Purcell several ques- 
tions of law and facts arise. If the sum 
acknowledged to be due to the plaintiff by 
Mrs. Purcell on 2nd June, 1934 represented 
the price of household necessities which were 
intended for the family consisting of Mr. 
and Mrs. Purcell, and if they can be consi- 
dered to be necessary for persons in the posi- 
tion of life occupied by the defendants, the 
Court may well infer that the wife had autho- 
rity to bind the husband”. But as there was 
not enough evidence to judge the case on its 
merits, the learned Judge remanded it to the 
lower Court to determine: (1) whether the 
sum of Rs. 600 referred to in the document 
dated 2nd June, 1934 was due to the plaintiff 
in respect of necessaries suited to the style 
of living of Mr. and Mrs. Purcell; (2) whe- 
ther Mr. and Mrs. Purcell lived together 
as husband and wife, and the latter managed 
the household affairs; and (3) whether under 
all the circumstances appearing in evidence, 
it is reasonable ta infer that Mrs. Purcell had 
express or implied authority to pledge the 
credit of her husband for necessaries of life 
suited to their style of living. 


Though the case was not finally disposed of 
(by the learned Judge of the Allahabad High 
Court) it is possible to read into the order 
(passed by him), certain important principles 
that must be borne in mind while deciding a 
case of an implied authority of a wife as an 
agent of her husband. Those principles are 
that it is necessary to find out from the facts 
of a case whether the relationship of husband 
and wife exists in fact, whether the wife is 
managing the household affairs and further 
whether the articles purchased by the wife 
are necessaries according to their style of 
living and station in life. Tf all these ques- 
tions can be answered in the affirmative the 
Court can decide in favour of the wife as 
Te EOE 


1. ALR. 1936 All. 869. 
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being possessed of an implied authority to 
pledge the credit of her husband for her 
ebts. ‘ 


Another instructive case in point is Kansht 
Ram v. B. Nisbett Shedman and another’, 
decided by Justice Jai Lal of the Lahore High 
Court. The principle of law laid down by 
him may be reproduced in his own words as 
follows :—“The law on the subject appears to 
be this, ordinarily the husband is not liable 
for any debts incurred by his wife merely by 
virtue of the relationship of husband and 
wife, but if the wife is managing the house- 
hold of the husband, then she is to that 
extent his agent, and binds him for any lia- 
bility incurred by her in managing the house- 
hold. If, however, articles of necessity are 
supplied to the wife then, to that extent, the 
husband is liable because of his legal duty to 
maintain his wife and the consequent implied 
agency of the wife to pledge the credit of her 
husband. If the husband and wife are living 
separately by mutual consent and the wife has 
no other means of subsistence, then the hus- 
band can claim to be absolved from liability by 
proving inter alia that under the terms of the 
separation he had agreed to make her an 
allowance and that such allowance has been 
paid by him, otherwise his normal liability to 
maintain his wife continues”. 


The judgment delivered by Justice Jai Lal 
undoubtedly represents the correct law, but it 
is unfortunate that it does not throw any 
light on the meaning and scope of the term 
‘Necessaries’ and an explanation of the term 
would have been of the utmost importance to 
litigants and Judges alike in future law-suits. 


The English law on the subject is to the same 
effect. Bowstead in his Law of Agency has 
stated that where a husband and wife live 
together, the mere fact of cohabitation raises 
a presumption that she has authority to pledge 
his credit for necessaries suitable to the style 
in which they live. Bowstead is supported 
in his view by the decision in Paquin v. 
Beauclark*. 


In a recent case decided by the High Court 
of Allahabad, Phulgheri Devi v. Mithai Lal’, 
the circumstances giving birth to necessary 
a 


7. ALR. 1929 Lah, 18. 
8. (1906) A.C. 148. 
9, A.I.R. 1971 All. 494. 
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authority of the wife as an agent of her bus- 
-band were explained. It ‘was observed that 
a wife, where she and her husband are living 
together is presumed -to have her husband’s 
authority to pledge his credit for necessaries 
suitable to their style of living. This autho- 
rity of-necessity.is founded on the husband’s 
duty to maintain his wife and the right to 
pledge ‘her husband’s credit for necessaries 
is vested in the wife by implication of law. 
This presumed authority is confined > to 
necessaries only for existence ¢.g., buying 
of drinks, food, clothes etc. suitable to the 
husband’s style of living and belonging to a 
department of the household usually entrust- 
ed to the wife; and if the wife has the manage- 
ment of the husband’s household, the autho- 
rity extends to household, provisions and all 
other things incidental to the ordinary course 


of such management. 


The presumption that she has authority of 
necessity does not extend to articles of 
luxury nor- will any authority be presumed 
when the act done is extravagant in its 
nature. 


This view is also supported by the principles 
laid down in another English case Biberfield 
v. Bernas’, where it was laid down that if 
the wife had means of her own sufficiently 
ample to provide for her own private neces- 
saries, she had probably no implied authority 
to pledge her husband’s credit for such neces- 
saries, as distinct. from household necessaries. 
An illuminating case in point is Dr. Kanhaya- 
lal Bisandayal Bhiwampurkar v, Indar- 
chandji Hamirmalji Sisodia™, The facts of 
the case may be briefly noted as follows ;—The 
-case of the plaintiff, an eye specialist was that 
Laxmibai, a Hindu woman, consulted, and 
requested him to have the cataract in her eye 
removed and entered into an agreement to 
pay for the operation and incidental charges. 
The plaintiff performed the operation and 
filed a suit for the recovery of his aforesaid 
charges against the husband of his patient. 
The evidencé on record showed that the 
plaintiff directly settled his fees with his 
patient in her personal capacity and not as 
an agent of her husband. It was also prov- 
ed by evidence that Laxmibai was not com- 
ET p 
10. (1952) 2 Q.B. 770 (C.A.). - ye 2 
11. AIR. 1947 Nag. 84. 
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pletely cured of her ailment. The question 
that arose for determination in this case was 
whether the defendant, the husband of Laxmi- 
bai, could be held liable for the liabilities of 
his wife, under the circumstances mentioned 
above. Justice Niyogi of the Nagpur High 
Court was called upon to decide whether 
Laxmibai could legally make her husband 
liable according to sections 68, 70 and 187 
of the Indian Contract Act. Relying on 
some earlier decided cases Pasi v. Mahadeo 
Prasad*, Kanshi Ram v. Nisbett! and Gomathi 
Ammal v. Avu Ammal, his Lordship laid 
down the following principles of law :— 


“In India, the capacity of a woman to con- 
tract is not affected by her marriage, either 
under the Hindu or the Muhammadan Law. 
There is no disability attached to a Hindu 
female; married or unmarried to preclude her 
from entering into a contract either on the 
ground of sex or coverture. In terms of 
section 187, Contract Act, an Indian woman, 
when she enters into a contract with the 
consent or authority of her husband, is treat- 
ed as his agent and her act is made binding 
on her husband and in certain circumstances 
the law empowers her even without his 
authority, to bind her husband’s credit...... 
otherwise a married woman cannot bind her 
husband without his authority; but she may 
be liable on her contract to the extent of her 
stridhan property ta the person wha _ deals 
with a married woman ta enter into contract 
with him as an agent for her husband or: as 
a principal on her own account”. ` The 
plaintiff had contended that in view of sec- 
tions 68 and 70 of the Indian Contract Act, 
the husband was liable for the debt contract- 
ed by his wife. This plea was answered in the 
negative by the learned Judge in these words: 
“Indeed section 68 deals with the supply of 
necessaries but that is in respect of a persan 
incapable of entering into a: contract or “any 
one whom he is legally bound to support 
i.e., the dependant of a person incompetent 
to contract. Indarchandji was not incompe- 
tent to contract, and the section is inapplica- 
ble to him. As to- section 70, it- must be 
observed that this section cannat be availed 


12. LLR. (1881) 3 AIL 122, 

13. A.LR. 1929 Lah. 18. 

14. “38 L.W. 821: 65 M.L-J. 955: LL.R.56 Mad, 
964: A.I.R, 1933 Mad. 686. : 
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.of by a person who relied on an express con- 
tract as. the plaintiff is alleged to have entered 
-into with Mt. Laxmibai in the case. ‘The 
husband never entered into: the picture when 
the plaintiff settled the terms with her. Nor 
ris. there anything to show how the husband 
received any benefit. It is only actual bene- 
fit which will furnish a ground of action. If 
the wife had been cured of her ailment com- 
pletely, perhaps that circumstance might be 
material, but there is no evidence on the point: 
‘For the foregoing reasons I hold that Indar- 
‘chandji is not liable’.” 


The judgment delivered in the above case, 
‘though well reasoned, and supported by Indian 
and’ English authorities, fails ta take into 
consideration section 233 of the Indian 
Contract Act; 1872. Section 233 reads: 


“In cases where the agent is personally liable, 
a person dealing with him may hold either him 
‘or his, principal, or both of them liable”. 


‘The. section. -has been. interpreted differently 
by-different Judges of the Madras High Court. 
Coutts-Trotter, CJ., in Kutti Krishnan Nair 
v. Appa Nair's,. held’ that though the wording 
of section 233: of the -Indian Contract Act, 
1872, was very unfortunate, it was intended to 
reproditce: the’ English Law. The relevant 
portion of’ the judgment may be stated thus: 
“T have cdme to: the:conclusion, that what the 
section means is: that: the: persons dealing with 
the: person: through the agent may at his elec- 
tion sue either or he may sue both of them 
alternatively in a case: where he is not sure 
whom his exact remedy is against; but I am 
quite: clear--on: the point that the section can 
only be Construed as meaning that he may 
sue bath principal and agent ‘in the alterna- 
tive, and’ that he cannot get judgment against 
Both of them jointly for the amount sued for. 
‘That would. be to turn a liability which is 
clearly: mutually exclusive into a joint liabi- 
lity”. A Division Bench in Madras T. 
Muhammad 'Shomsudilin Ravuthar v. Mls. 
Shas’ Wallace and Co., has however dis- 
sented from Coutts-Trotter, CJ. Thus Leach, 
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` “There. is no. ambiguity in 
the language used in the -section, and I.am 
unable: to see ariything unreasonable, “i in. tie 
rule, which it: embodies... : 


-In. an earlier Bombay: cane Siola, Motilal. We 


Birdichand™, | it’--was: held thatthe :section 
created. a joint liability. -» Inthe light of these 
judicial pronouncements, and also: looking to 
the plain: meaning ‘of the, language of». sec- 
tion 233, it is. difficult tœ give it. a, meaning 


other than. that which commended: itself to 


Leach, CJ., and. his penip Judge i in Madis, 


Niyogi, J., of the Nagpur High Coit stated 
in his judgment that the plaintiff not ‘having 
proved that Laxmibdi entered’ into `a contract 
with him as the agent ofsher- husband” could 
not make him liable.‘ For-the-reasons stated 
above, it is respectfully - ‘submitted that’ the 
decision is emondotis ` ; 


It may thus be, cohluided . that, the abil, ó of'a 
husband for his wifes debts’ depends 6 on, the 
principles of agency but thé husband’ only 
be liable either when it is shown that he had 
expressly sanctibned:what:.the wife’ had donè 
or when there was. such @ pressing necessity 
that it was-in-the circumstances the only rea- 
sonable and. prudent course-toitake.. The liabi- 
lity of the husband does not arise out of 
marriage but it:owes jts..crigin' entirely to the 
legal duty of the/husbandto-mdintair his. wife 
and consequent implied agenty of the wife to 
pledge the credit. of her’husband." This liabi- 
lity is clearly limited ‘to what:is . absolutely 
necessary’ for the: wife’ inthe. circumstances 
of the case and: the naturéxof the household 
activities, but it. imne ‘case: extends.to include 
debts that are- intutred far purchasing’ luxury 
items or that ‘ate by” themselves:.extravagant 
in nature. It can‘ inno way extend. to acts 
which are clearly: dutside the .ordinary,. course 
of business and Which:are: neither necessary 
nor incidental to: alleged.’ authdrity. ‘The 
relevant law in Tudia- flows .out: af. section 189 
of the Indian. Contract Act and English Law 
on the subject does not difer” froni, Taian 
Law i in any material term. dic > i 
Sa SA 
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AIGH COURT IN,FULL STRENGTH. 


lt ıs a rare happening in the annals of the 
High Court tor nne juuges, seven permanent 
ana two additional, being appomwed at tng 
same ume. Mr. 
Sayeed, Mr. Justice Satyadev, Mr. Justice 
Namar Sundaram and Mr. justica Manes- 
waran, at present Additional Judges, have 
been made permanent Judges with €uect trom 
the dates ot their assumimg charge. Mr. 
P. Venugopal, Mr. >. Swamikannu and 
Mr, V. Katnam have been directly appoimt- 
ed as permanent Judges. Mr. K. Snan- 
mukham and Mr. R. Sengottuvelan have 
been appointed as Additional Judges for two 


Ever and anon it has been pointed out that 
a main coniributery cause tor the heavy 
back-log of cases pending in the High Court 
is Government’s failure to fill up vacancies in 
the ranks of Judges as and when they occur- 
red and pusillanimity in making appomtments 
up to the sanctioned strength for the High 
Court over a number of years however strong 
a case was made out in that behalf. It is no 
doubt true that mere number may not count 
but the appointees should also be of the 
proper calibre and competence. In this 
context, it is useful to recall the admonition 
of the Sukra Nitisara: “The Judges appoint- 
ed by the King should be well-versed in 
procedure, wise, of good character and tem- 
perament, soft in speech, impartial to friend 
and foe, truthful, learned in law, active and 
free from anger, greed or desire’. Equally 
significant is what a retired Judge has record- 
ed in his “Memoirs”: “A Judge’s position 
is very different in these days; it may be, he 
may come from a particular party or persua- 
sion, but he must keep himself aloof from 
his past associations once having accepted a 
judicial post, lest any unnecessary blame be 
thrown against him even for correct decisions 
which he may give on the facts and law of 
such cases”. These are norms to which every 
Judge has to measure up. Now that the 
Government has removed a root cause ‘for 
the accumulation of arrears in the High Court 
these should gradually and steadily melt away 
without leaving room for any reproach of 
hurried or hustled justice. It is our fervent 
hope that with the present accession of 
strength the arrears problem will be success- 
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fully tackled. The time for assessing the 
work and worth ot a Judge on the Bench 1s 
when he retires, not tii then. At the moment 
we can only convey our respecttul felici.ations 
and good wishes to the new incumbents. We 
assure them of the full co-operation of. the 
members of the Bar, the other wing ın the 
administration of justice. 


The profiles of the newly appointed Judges 
are given below. 


Mr. P. Venugopal, senior-most Judicial Mem- 
ber ın the Soutnern Kegion ot ihe Income-tax 
Appeusate Lribunal, won tne “Wauace’ scho- 
larsup ‘tor pronciéncy in the Madras Law 
Coulege. He pracused at the Bar between 


1944-1950 and later served as District Munsif, 


Sub-divisional Magistrate, Assistant Judge- 
cum-kKegistrar, City Cavil Court and was pro- 
moted as Sub-judge. He was Veputy Legal 
Adviser, Ministry of Law, since July, 1961 
and Additional Legal Adviser since April, 
1965. He was selected as Judicial Member, 
Income-tax Appellate Tribunal in Octoper, 
1968. 


Mr. S. Swamikannu, Principal Sessions 
Judge, Madras graduated from Pachaiyappa’s 
College and took his M.L. degree with 
distinction. He was Editor, “Jndian Law 
Reports” Madras series and part-time Lec- 
turer in the Madras Law College. He was 
for sometime Junior to Mr. K. Narayana- 
swami Mudaliyar, now Law Minister. 
He was appointed District and Sessions Judge 
in September, 1964. He was Industrial 
Tribunal in 1970 and later Chairman, Sales 
Tax Appellate Tribunal and Chief Judge, 
Court of Small Causes, seniormost Selec- 
tion grade District Judge in the State, He 
recently heard the “Wheat Deal Case”. He 
is also a member of the Rules Committee, 
Madras High Court and President of the 
Madras District Legal Aid Society. He is 
proficient in Sanskrit also. 


Mr. V. Ratnam, is the son of Mr. A. V. 
Viswanatha Sastri, who was & Judge of the 
Madras and Andhra High Courts. His is 
the second instance of father and son adorn- 
ing the highest judiciary, the other being 
that of Mr. P. Venkataramana Rao and 
Mr. P. V. Rajamannar. After his enrol- 
ment he worked in the chambers of Mr. 
Ramachandra Iyer. He was elected Secre- 
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tary of the Madras High Court Advocates’ 
Association in 1976 and re-elected in 1978. 
He was Member of the Editorial Board of 
the Madras Law Weekly. He is connected 
with social welfare and service organisations 
in Madras. 


Mr. K. Shanmtkham, was enrolled on Ist 
August, 1949. After-working for about 14 
years in the -chambers of Mr. 


K. Rajah 
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Aiyar and Mr. K. Srinivasan, -he set up 
independent practice in the High Court. 
Mr. R. Sengottuvelan, Advocate, Coimbatore 
was enrolled in 1951 and had worked as’ a 
junior under Mr. Justice P. S. Kailasam. 
He was the President of Coimbatore City Co- 
operative Bank Limited for the past 14 years 
and is connected with various religious institu- 
tions. He has specialised in endowment cases 
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GOLDEN JUBILEE OF THE MADRAS 
BAR COUNCIL. 


It is a matter of pride and satisfaction that 
the Madras Bar Council celebrated its Golden 
Jubilee on 17th February, 1979 with great 
eclat and enthusiasm and in a purposive 
manner. A highly gratifying feature was the 
presence and participation at the function of 
the Chief Justice of India (Justice Chandra- 
chud), the Chief Justice and Judges of our 
High Court, former Judges, legal luminaries, 
the Chief Minister of our State and a large 
number of advocates. 


The Bar Council has at present more than 
12,000 advocates on its rolls and to them all 
-the occasion was one to be cherished. In 
England, the Inns of Court are essentially 
private societies membership in which entitles 
a person to audience before the Courts. 
Through the Inns there is the close profes- 
sional organisation of the Barristers and it is 
relatively easy to enforce discipline among 
them. Since November, 1966, a Senate of 
the Inns of Court has been established to 
provide a single body which could act on 
behalf of the Inns collectively in matters of 
common interest in which a common policy 
is needed. The disciplinary powers have 
become vested in it since ist April, 1967. 
In the United States of America, there is 
nothing comparable to the Inns of Court. 
Lawyers were admitted to practice by the 
Supreme Court of each State and the admis- 
sion entitled them to practice in that State. 
In recent times some of the States have passed 
statutes or made rules of Court establishing 
what is termed ‘Integrated Bars’. Under 
this system every lawyer must apply to the 
State Bar and its Board of Governors enjoys 
a somewhat official position. On a nation 
basis was the American Bar Association with 
a membership of more than half the total 
number of lawyers in the country. The 
American Bar Association and the State Bar 
Associations have Committees on Professional 
Ethics for the guidance of lawyers in their 
practice. In India the Bar Council is a statu- 
tory body. ‘There is a Central Bar Council 
and there are State Bar Councils. 


The first Bay Council in Madras was cortsti- 

tuted on 9th October, 1928. Besides the 

Advocate-General (Mr. C. V. Ananthakrishna 
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Aiyar) who was its chairman, the Council con- 
sisted of a galaxy of eminent members of the 
Bar—Messrs. S. Srinivasa Iyengar, T. R. 
Ramachandra Aiyar, T. R. Venkatarama 
Sastri, Alladi Krishnaswami Aiyar, T. Ranga- 
chariar, K. Bhashyam Iyengar, P. Venkata- 
ramana Rao, K. P. M. Menon, K. S. 
Krishnaswami Iyengar, S. Doraiswami Aiyar, 
Nugent Gratit, Mahomed Ibrahim, C. Ven- 
katachalam Pantulu and T. A. Ramalingam 
Chettiar—every one of them a name to con- 
jure with and inspire, bringing lustre and 
prestige to the Bar Council making it second tò 
none in India. Since then, over the years the 
Bar Council has been functioning well and dis- 
charging its duties creditably. The reputa- 
tion of the Bar Council will always depend 
upon the informed and dedicated approach by 
the individual members to the various matters 
coming up before them and the degree of res- 
ponsibility displayed in arriving at conclusions. 
As Justice Ismail is reported to have observed 
‘it is to be hoped that a time would come when 
there was no complaint from any client against 
any advocate’. 

The Bar Council was formed inter alia to con- 
solidate the law relating to the legal practition- 
ers entitled to practice in the High Courts, The 
wind of change however has been steadily 
blowing and with the changing times the ori- 
ginally contemplated functions for the Bar 
Councils became inadequate and it was felt 
necessary to set up autonomous State Bar 
Councils and: an All-India Bar Council with 
wider powers and responsibilities. The 
Advocates Act of 1961 under which the new 
Bar Councils have been constituted is a, com- 
prehensive law relating to the legal practitio- 
ners and the-legal profession. The Councils are 
now empowered to admit persons as advocates 
on their rolls, to determine cases of unprofes- 
sional conduct against advocates, to safeguard 
the rights, interests and privileges of the pro- 
fession, to promote and supplement law re- 
form, to organise legal aid for the poor etc. 
The Bar Council of India is concerned with the 
promotion of legal education in the country 
and lays down the standard of such education 
and exercises general supervision and control 
over State Bar Councils. 


Various aspects of law and the legal profes- 
sion came in for discussion during the Jubilee 
celebrations. It was a welcome suggestion of 
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the Chief Justice of India that the law exclud- 
ing advocates from appearing before certain 
tribuinals should be removed. Apropos the 
suggestion that the Supreme Court should be 
located at a central place instead of at Delhi 
conflicting views were expiessed. The argu- 
ments based on ‘brain’ and: ‘heart’ respectively 
are no doubt good debating points but are 
hardly conclusive on the question. It is indis- 
putable that Supreme Court litigation causes 
considerable hardship particularly to the people 
of the southern States because of the distance 
factor and incidental problems. 
always been of the view that a Bench or 
Benches of the Supreme Court should sit at 
convenient centres. 


With revolutionary changes in social life and 
economic conditions the Bar seems to have 
suffered somewhat in regard to the prestige 
and reverence accorded to it. It is for the 
Bar Council to suggest measures in particular, 


We have: 
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to recapture leadership in public life for which 
the profession was known earlier, to find ways 
and means of enabling the less fortunate mem- 
bers of the Bar to make a reasonable living, 
to get the profession effectively involved in 
legal aid programmes, and to ensure against 
fall in standards of efficiency and remove 
the reproach that the law colleges attract only. 
the ‘rejects’ of society. 

We offer our hearty ` felicitations to the 
Madras Bar Council on completion of fifty 
years of useful work and our best wishes for 
its growth from strength to strength. 


We publish with pleasure the address of our 
Chief Justice on RULE OF LAW: ROLE 
OF LAWYERS and the Speech by Mr. R. 
G. Rajan, Vice Chairman, Madras Bar. 
Council. 


j 
TAMIL NADU BAR COUNCIL GOLDEN 
JUBILEE CELEBRATIONS—/'7-2-79. 


Speech by R.G. RAJAN, Vict Chairman, 


On this remnicent and fubilant occasion, 
it is but natural that we look back to the birth 
and growth of this august body. The earliest 
law relating to legal practitioners in India 
is the Legal Practitioners Act XVIII of 1879, 
which recognised the existence of various 
classes of legal practitioners like Advocates, 
Vakils, Attorneys, Pleaders and Mukdars. 
Apart from admission of legal practitioners 
and issue of Certificates, the High Court 
had the jurisdiction on disciplinary matters 
as well. 


The Indian Bar Councils Act of 1926 was 
enacted for the constitution and incorporation 
of Bar Councils for the High Courts and to 
confer and impose duties on such Bar 
Councils and to consolidate the law relatirg 
to the Legal Practitioners entitled to vractise 
in High Qourts. For every High Court, a 
Bir Council was constituted. In short, 
enrolment of Advocates was done by the High 
Court; Cases of professional misconduct were 
dealt with and decided by the High Court, 
the Bir Council being required to hold up a 
preliminary enquiry and submit its recommen- 
dations. 

The first Bar Council for Madras under the 
Act was constituted on 9th October, 1928, 
The then Advocate-General Rao Bahadur 
Sir C.V. Avanthakrishna Iyer was its first 
Chairman. Sir Murr?v Coutte Trotter, the 
then Chief Justice of Madras inaugurated the 
Qouncil. It will he very imnortant to note 
that in the first Bar Council the following 
Trrists and the leaders of the Bar were the 
Members :— 


Sarvashree : 
1. S Srinivasa Aivangar 


2. T.R .Ramachandre Iver 

8. T.R. Venkatarama Sastri 

4. Alladi Krishnaswami Aiyar 

5. T. Rangachariar 

6. K. Beshyam Iyengar 

7. P. Venkataramna Rao 

8. K. P.M. Menon 

9. K S. Krishnaswami Aiyangar 
10. S. Doraiswami Aiyar 

11. Nugent Grant 

12. Mohamed Ebrahim . 
18. C.Venkatachellum Pantulu, and 
14. T.A. Ramalingam Chettiar, 
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Eminent members of the Bar served as members 
of the Council from time to time 


The legal profession naturally felt that consis- 
tent with the status it had attaired, lawyers 
should be recognised as an autonomous ard 
self-governing bodv and that there should be 
unification of the Bar. Origirally there were 
many degrees and classes of legal practitiorers, 
some were entitled to practise in certain Courts 
only. Some could practise only in the 
Districtsandnotinthe High Court. An advo- 
cate enrolled in one High Court could not as 
of right practise in the High Court of another 
State or appear and argue a particular cease 
except with their permission. It was lorg 
feltthat it was an anomalous position detract- 
ing from the dierity and efficiercy of the 
profession. The different grades and the terri- 
torial limitations bad no materia] relevarce 
to the administration of justice ard it was 
felt that there should be a urified Bar of the 
whole countrv and everv one who possessed 
the standardised qualificption should be 
entitled to carry on his profession in any part 
of the courtry. It was in those circumstar ces 
that the Advocates Act of 1961 sponsored by 
our friend Thiru C. R. Pattabhiraman was 
passed prescribing certain qualifications to 
operate throughout the country, the posses- 
sion of which enabled the holder to be 
enrolled as an Advocate. There was to be a 
Bar Council in each State which would main- 
tain a roll of advocates and issue certificates 
of practise to them. All the State Roels 
were to be combired and a common roll 
mairtaired bv the Bar GCourcil of Irdis which 
was the Supreme Authority and the appea- 
rance of aname on the common roll would 
entitle its possessor to practise throughout 
the country. 


The Advocates’ Act is a comprebersive mea- 
sure and the functions of the Ber Ccurcil 
established thereurcer have been cersi- 
deraklv enlarged. The Bor Courcil row con- 
sists of 20 elected members besides the Advo- 
cate-General as an Ex. Officio Member. It 
will be interesting to note that the British 
counterpart consists of the Attorney General, 
S-licitor General, Chairman of the Courcil 
and 48 elected members from out of the 
practising Barristers of the whole Bar, and an 
additional eight members as the Courcil 
may consider -it desirable to appoirt by 
reason of Parliamentary or nrofessior al position. 
There is only one General Council in Erglard. 
Sinc? there are numerous States in our vast 
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country each having a High Court, there is 
a separate Bar Council in each State with a 
Central Council at the seat of the Supreme 
Court having a supervisory jurisdiction over 
all the State Councils. 


Under the Advocates Act the functions of the 
State Bar Councils are to admit advocates 
on their rolls, to prepare and maintain such 
rolls, to safeguard the rights, privileges and 
interests of advocates and to promote law 
reforms and to decide cases of professional 
misconduct brought against advocates. Bar 
Councils are also expected to constitute a 
fund for giving financial assistance to disabled 
and indigent advocates. It has maintained a 
good library for the benefit of the advocates 
and holds periodical lectures, and seminars 
on current legal problems. 


The Madras Bar Council was reconstituted 
under the Advocates Act on llth November, 
1961. In the year 1926, when the Bar Council 
was first constituted, there were about 1,670 
advocates in the composite Presidency of 
Madras. Subsequently, the State underwent 
reorganisation and after the formation of the 
Andhra State and inclusion of certain areas 
in Karnataka and Kerala States, in the year 
1960, there were 4,420 advocates on the rolls; 


in 1970 there were 8,700 and in January, 1979, 
12,500. 


For the increased activities of the Council, 
the small accommodation given by the High 
Court, within its premises was not sufficient 
and due to the expanded and increased work 
of the High Gourt, the High Court was exer- 
cising pressure and sought eviction of the 
Council from the High Court premises. This 
enabled the Council to put up its own premi- 
ses within the High Court compound on the 
plot of land generously given on a long lease 
by the Government and it was opened on 
14th February, 1971 by the then Governor 
of Madras, His Excellency Ujjal Singh. 


The Bar Council is also maintaining a library 
for the benefit of the legal practitioners. The 
library has to be expanded and brought 
uptodate. The Bar Council is anxious to 
provide suitable aid and assistance to the 
District Bar Associations to maintain a well 
equipped library. For this noble and essen- 
tial purpose resources have to be increased, 
Except the enrolment fee, there isno other 
source of income for the Council and the 
question of levy of periodical renewal fee is , 


` 
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a matter worth consideration. This wil) erg- 
ment the resources and also enable the Cour cil 
to have its roll of advocates corrected frem 
time to time. In this context, it will be useful 
to refer to the recovery of library cess aleng 
with the propertytax from which the Govern- 
ment may consider diverting part ofthe same 
for building up a good library by the Council 
as well as by the District Bar Associations. 


It is no gain saying that the Ber occupies a 
very important position in the cross-section 
of the society and plays a vital role in build- 
ing a good society. It is in the public 
interest. a well equipped and contented Bar 
should be developed. The Hon’ble Chief Justice 
of India at the recent Bangalore Seminar 
referred to various measures for maintairirg 
the welfare of the advocates, both intellectual 
and material. For developing intellectual 
welfare it was pointed out that facilities for 
good libraries and conduct of refresher courses 
and frequent group discussions should be 
made available. On the material side parti- 
cularly rendering aid to disabled ard irdi- 
gent members suitable benevolent schemes 
should be planned and maintained. The 
group insurance as formulated by U.P. Bar 
Council with the assistance rendered by the 
generous gesture of the then Chief Minister 
Mr. Bahuguna is a pioneer and example 
in this direction. Our Bar Council is evol- 
ving a more comprehensive scheme ənd we 
hope that one such scheme would be finalised 
in this year and it should be a pattern and 
exemplar. Secondly the question of main- 
taining Provident Fund Scheme for self-emplo- 
yed professionals and provision of aid for the 
indigenous and unfortunate, the institution 
of a welfare trust with the assisterce of the 
Government, the High Court ard the Bar 
Council is under the active consideration of 
the Council. In this context it has beer repea- 
tedly suggested by various Bar Councils and . 
Bar Associations to set apart a small percen- 
tage of the court-fees collected or levy a | 
surcharge or a cess earmarked for the bere- 
volent schemes for the Bar. 


During these 50 years the Madras Bər bas 
contributed distinguished and  emirent 
lawyers reputed for their erudition, lucidity, 
learning and astuteness ard have built up 
very high tradition, ‘prestice and digrity. 
So looking back we have get a proud’ history 
even though we have lost our geography by 
States Reorganisation. It is the endeavour 


_of our generation to maintain that tradjtion 
> S : 


, 
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and to contribute their own in buildirg up 
the high standards in the profession. 


It will be sizrifizint to refer to the national 
history of India from 1928. s 
this priod that Mihatmaji came to the Indian 
political scene and led the struggle for Indian 
Iniepsnience. Mzmbers of the Bar all over 
the country played a magnificent role and 
gave their lives. Very large number of 
Me-nbers of the Madras Bar, from all over the 
S ate, threw themselves in the freedom move- 
ment and mtntion has to be made of the 
great stalwarts who sacrificed their all for the 
national cause, viz., Salem Vijayaraghava- 
chariar, S. Srinivasa Aiyangar, - Rajaji, 
T. Prakasam, S. Satyamurthy, K. Bashyam 
and others. 


At present there are as manyasthirteen endow- 
ments admitted by the Trust in the names of 
Eardley Norton, Sir C.V. Kumaraswamy Sastri, 
Sir Edward Wallace, Mr. Alladi Krishnaswamy 
Tyer, Justice K.S.K. Iyengar, Sir C.V. Anantha- 
krishna Iver, Justice S. Panchapakesa Sastri 
and Mr. K.S. Naidu. The proceeds are ear- 
marked for prizes and for best essays, dister- 
tation or thesis and open mostly to junior 
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members of the Bar. On this memorable 
Golden Jubilee, we are happy to report that 
four members of the Bar Messrs. V. Rejeyya, 
R.G.Rajan, P.N.Ramaswamy and B.R.Dolia 
have come forward with five more endowments 
about which details will be annourced later. 
We may remember the classical treatise by 
the late K.V. Krishnaswamy Iyer, on pro- 
fessional conduct and etiquette. One of our 
leaders. of the Bar Mr.T.V.Viswanathan Iyer 
who had himself instituted a prize’ir his reme 
has undertaken to re-edit tke beck ard re-issue 
so that a free copy of the same may be given 
to an advocate at the time of enrolment. 


Law was defined by the late Rt.Hon’ble Sir 
Tej Bahadur Sapru, the legal prodigy of 
India as “common sense” codified, and the 
Father ofthe Nation Mahatma Gendhi defired 
“Dharma” as nothing but good conscierce 
codified. On this solemn ard memorable 
occasion, the Bar Council reeffirms its faith 
on the maintenarce of the Rule of Lew ard 
Dharma and we look forward to the distin- 
guished guests of the evenirg for their‘ 
guidance and directives. ° 


JAI HIND 


—_—— 
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BAR COUNCIL OF TAMIL NADU 
Rule of Law- Role of Lawyers 


by 


Hon'ble Thiru Justice T. RaMaprasana RAO3 
Chief Justice of Tamil Nadu. 


The dissertation on the subject of Rule of Law 
and Role of Lawyers has been the subject 
of deep insighted articnlation after the advent 
of our Constitution. The principles of equa- 
lity,-reasonableness and natural justice, 
enshrined in our Constitution compel our 
noble profession to train ourselves as efficient 
social engineers through the upto-date krow- 
how asto the technique of socio-economic pro- 
gress. The interests of society or publicinterest 
is not the concern only of the Administrators 
or the State in general but also of the well- 
instructed lawyer. The role that lawyers 
can play in a democratic countrv like ours 
should aim at striking a balance between hope 
and reality. Mere optimism expressed on 
platform cannot be a ready panacea for the 
immrovement of the Bar vis-a-vis our national 
problems. An active participation in the move- 
ment ofenlightenment which touches upon clean, 
decent and good public living is necessary, 
For a fringe achievement of this noble objec- 
tive, the Bar should not treat the profession as 
a means for a private or domestic end, 
but should strive to understand the fathomic 
needs of society, particularly, the weaker 
sections, and extend an arm of heln to thase 
who need it or call for it and be ready to give 
succour whenever called upon. 


To quote the watch-words and canons of 
the American Bar Association : 


“....Where the stability of the Courts 
and of all departments of governments 
rests upon people, it is peculiarly essential 
that the system for establishing and dis- 
pensing justice be....so maintaired that 
the public shall have absolute confidence 
in the integrity and impartiality of its adminis- 
tration....., It cannot be so maintained 
unless the conduct and motives of our pro- 
fession are such as to merit the approval 
of all just men.” 


If the legal profession strives to attempt to 
perfect the graceful truths contained in the 
above canons, then the need of the Four is 
a self-imposed restraint, so that the ethics 
jn the profession are brought out fully and their 


THE MADRAS LAW JOURNAL 


[1979 


meaningful import felt by those who approach 
you. It is necessary for the members of the 
Bar to prevent the generation and spread of 
baseless rumours whether it is against their 
brother-members or the judicial svstem. As 
perfection is not in our hands, but only the 
prerogative of Providence, a pulsating sympathy 
has to be thought of while picking holes on 
others apart from you. A reverential respect 
for the judiciary is indeed a social obligation 
of civilized citizenship. The practice which 
is slowly creeping in, of persons not beirg 
professionals representing others’ causes has 
to be deprecated. Even in our medieavel 
times there is ample proof that ro one un- 
connected with the litigant can plead a case 
for him. Professional expertise beirg the 
badge of efficiency, only trained lawyers 
should take the cause of others to subserve 
thier interests well. In a Book on Adminis- 
tration of Justice, the learned author has 
sought particularly to emphasize: 


“A high standard was exrected of Vekils 
in consonance with the dictum of Omer, 
the Second Caliph of Islam who said that 
the practice of the law was to be in geod 
faith and ought to be pursued in sincerety 
as a calling.” 


Even the East India Company by its Regula- 
tion VII of 1973 purported to lay down cer- 
tain norms to regulate the inter se dealirg of 
lawvers with the public. Bv march of time, 
it is now bevond doubt that a lowver is an 
officer of Court. The ethics of the profes- 
sion now comprehended within the frame- 
work of the Advocates Act, compel a lawver 
to be not onlv dutiful to his client. but be 
equally responsible to the Court. Thus, the 
profession of law having come to stay as an 
indispensable concomitant, towards society 
for securing impartial justice, it is your duty 
on a day when vou are celebrating the Golden 
Jubilee to re-dedicate vourself to the ideale 
for which it stands and live upto them now and 
for times to come. You should function as 
a sentinel to see that the State and our Legis- 
lature do not devitalise fundamental rights, 
but advance the strict observance of fundamen- 
tal duties also and stem anv attempt by any 
one how high-so-ever to block the guaranteed 
progress of society and the common man. 


Whilst such are your domestic duties. you 
have also another obligation tewards the 
judiciary. The institution of judiciary beir g 
the citadel of justice, and you beirg tke 


liaison seeking for justice, genuine comment 
is always welco.nz, bat deliocrate denegration 
of tne jadiciary witn a design or a motive 
‘as to b? dicouraged in your own interests. 
Tue Stace, tnesupjece and tne lawyer should 
give tne nignest respect and nonour to tne 
juicial syscemeand 10 turn, we, tne Judges 
assure cne Bar that we will never enlarge 
justice beyoud the necessary perspective, 
nor go.currently fear to carry it to the fullest 
cxtent as duty and judicial conscience 
requires. 

Fiat Justitia Ruat Caclum=Let justice be done 
even though neavens tall. 

An eminent Chief Justice said that there are 
five atcrioutes of a lawyer : 


1. Gounselling: 
2. Advocacy ; 


3. Lapcoving his profession, the Courts 
and the law; 


4, Lezadersnip in moulding public opinion; 
and 


5. The unselfish holding of a Public 
Office. 


I am here concerned with the third attribute 
of yourself — Improvement of profession, the 
Courts and the Law. Improvement of any 
institution is fraught with difficulties. You 
are now faced with the rather unpleasant 
exercise in which I am also involved, in our 
Courts, to speed up disposals. The arrears 
in our Courts are appalling. An effective 
app oach by you as Members of the Bar 
is .ne need of the hour. We, as Judges expect 
your uastinted co-operation in the matter of 
clearance of the -heavy backlog of cases. 
Tae guide lines for action have to be set by 
you as a body. Aay amount of pressure from 
tne Beach for the early closure of the case 
will ot osar fruit. It is your innate enthusi- 
asm in dealing with the subject is the sins qua 
non. As my Lord, the Chief Justice of India 
has been encouraging written arguments 
in a rather fact-packed and law-inspiring case 
this is one of the media you can adopt to heip 
the litigant to avoid the oft-expressed criticism 
against law’s delays. You could also by self- 
_restraint and deliberate avoidance ofthe Court’s 
record unnecessarily, scissor the rather uncon- 
trolled filing ofcasesand keep it in safe bounds 
and well within decent periphery. As the 
eommon man cannot wait indefinitely tó gain 
his legitimate privileges, it is but proper that 
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lawyers do not talk of principle while mas- 
querading a bare privilege. You shoulu, 
tnerefore, be one with us as Judges if we are 
persistent in the clearaLct ot olu Casts IL pit- 
ierence to the later ones, We welcome aLy 
radical and rational reform towaras lut goal. 


An eminent jurist said: 


“We are passing through an age of social 
questioning. Tuere 1s all round a spirit 
of iconoclasm. Tne gods we wor- 
shipped till yesterday have been slowly 
and gradually dethroned from the muuas 
of the people. No imstitution can take 
for granted the revereLce of the community, 
Tne community demands from every 
institution the justification of its exisieice 
the proof of its utuuty. There was, at 
one time, an aura about the profession, 
it created a sense of mystification about it 
in the minds of the people. Unaer the 
cover of that, we coula hiae some of the 
shortcomings and drawbacks of the profes- 
sion, To some extent, we, in the world 
of law have thus thrived on the igtorai.ce 
of others. Such a time is now past and 
no more, Tne legal instivutions, the Courts 
and the profession, have now to earn reve- 
rence through the test of truth. It, there- 
fore, becomes essential that we do a bit of 
heart-searching and indulge in a bi of 
introspection. If, in the process, we dis- 
cover drawbacks and infirmities, enligh- 
tened self-interest demands that we should 
set the same right? 


Thus, in the course of improvement of the 
profession, I remind you that we both, the 
Lawyers and Judgesare seekers of truth. Where 
is truth? The truth of life is not on the moun- 
tain top, but in your broken cottage, in the 
mart, in the factory, and the farm, in the 
peasant and the toiler. The Lord in Gita 


says: 
“ Be strong 5 


We are not here to pray, to dream, to drift; 
We have hard work to do and loads to lift; 
Shun not the struggle face it; it is God’s ` 
gift.” 
Purged of passion and greed, if you as meme 
bers of the noble profession, steer clear the 
onslaught of laziness, can certainly 
improve the image of an Institution of Law 
and make the Rule of Law felt and the Role 
of Lawyers exemplified. 


` 
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One other aspect whieh’ is noteworthy to 
‘draw upon amidst’ this august gathering is 
legal literacy. © Eminent Judges of the 
Supreme Gourt Sarı Justice V.R. Krishna Iyer, 
aad Siri Jascic: Biigwati are sparing no pains 
to Lmrint in the minds of all concerned the 
imperative need of legal literacy. Tne 
Gambersome, costly and dilatory judicial 
system at present availing makes the poor 
li igant shudder. As a body, you should 
‘spare no pains to stimulate the Legal Aid 
Biceau waicn is functioning in every Dis- 
trict in our State. In the words of Justice 
V. R. Krishna Iyer: - A ak 


“Legal Literacy about legal aid to the’ weak 
mast reach those in towers of power so that 
lzguslatioa, action-oriented projects, delimi- 
nation of inhibitive hierarchy and dele- 
tion of dilatory offizialese can be accom- 
plished and a beautiful blend of voluntary 
azsncies and statutory -bodies enjoying 
autonomy and avoiding politicking, may 
cover péaurious areas and prevent the 
poor from. being priced out of the justice 
market,” 


Both ‘the learned Judges of our Supreme 


Gourt have recently drafted a Legal Aid Bill 


' 
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which I commend for your impartial reading 
Every nerve should be strained to see that 
a reformation is brought about in law so that 
the poor, the have-nots and the suffering 
millions who have right but who do not know 
their rights are protected by your humane hand 
of help being extended to ameliorate their 
sufferings. Article 39-A of the Constitution 
compels you to involve yourself in that philo- 
sophy of Legal Aid. While it is true that you 
have duties towards your own clientele who 
maintain you, yet in order to ensure socio- 
logical progress and to make the Rule of Law 
dynamic a few hours spent for the sake of the 
poor of our country will certainly take you to 
lofty heights of recognition in the ethical 
field of love. There is no religion higher 
than love. Truth shines with the light of 
love. Be true to love and so follow love and 
‘compassion until you touch the core of love 
and know that to love one is to love all and to 
avoid one is to wound all: My appeal to you 
is that you should with asense of responsibi- 
lity enter the arena of action and: involve 
yourselves in the laudable scheme of Legal 
Aid to the poor so that Courts may not be 
encumbered with avoidable litigation. . 
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“THE UNPRECEDENTED LAWYERS’ 
AGITATION”. 


By 
K. PARASARAN, Advocate. 


Abstention of lawyers from Courts is a very 
serious and drastic step. It should be a 
desperate step of last resort, even if justified, 
The legal implications of abstention of lawyers 
from Courts is summarised ag follows? :— 
“Boycott of Courts—It is reprehensible for 
an Advocate, as an Officer of Court, who is 
to assist the administration of justice, ` ta 
boycott Courts of law and thereby impede, 
obstruct or prevent administration ‘of law. 
Such conduct constitutes ground for disbar- 
ment or suspension (Emperor v. Rajanikanta 
Bose?). Tt is also improper for a lawyer to 
abstain from appearing in a Magistrate’s 
Court in pursuance of the resolution of the 
Bar Association without first obtaining the 
consent of his client (In the matter of a 
Pleader*), To say the least, it is most unfor- 
tunate that the members of the Bar Associa- 
tion, representing a noble profession, should 
take part in such activities and pass such a 
tesolution (a resolution passed to boycott 
Courts in connection with the agitation for a 
separate Telengana). If the learned counsel 
or the members of the Bar wanted to take 
part in such agitation, the proper procedure 
is to have intimated to the party and with- 
drawn from the case or from the profession, 
but not to boycott Courts and have the appeals 
dismissed for defaults. This sort of conduct 
on the part of the advocate cannot be pardon- 
ed on any principle known to legal ethics, 
Deconda Venkataiah v, Bobbili Mallaiah*. 


if still there was such a complete and success- 
ful abstention of lawyers from Courts for a 
couple of weeks it is fully justified. The cases 
referred to in Majumdar’s Book are however 
distinguishable and do not apply to the facts 
of the present agitation. In Emperor v. 
Rajanikanta Bose?, “the abstention is 








l. Conduct of Advorates and Legal Profession— 
Short History—By N. Dutt Majumdar p. 13. 

2. (1923) 71 1.0.81: LL.R. 49 Cal, 732, 

3. (1924) LLR. 2 Rang. 265: 82 1.0. 712. a 

4. (1971) 2 An.W.R. 89. 
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alleged to have been due to causes wholly 
extrinsic to the administration of justice, 
namely, the act of the civil administration in 
regard to some Tea-garden coolies—a matter 
in which the Pleaders concerned and others 
may have been rightly interested in their 
personal capacity, but with which gua-pleaders 
and as a body of legal practitioners they were 
not concerned” (at page 787). Similarly the 
rulings in Zn the matter of a Pleader’ and De- 
conda Venkataiah v, Bobbili Mallaiah’, can be 
distinguished as not applicable to the facts of 
the present agitation. On the other hand, there 
is a precedent as a fact though not as a 
judicial pronouncement, to support the present 
agitation on principle. There was abstention of 
lawyers from Courts throughout India at the 
time of supersession of Judges in relation to 
the appointment of the Chief Justice in the 
Supreme Court. That was as in the 
present case, based on the principle that the 
independence of the judiciary should be main- 
tained. 


The Government made a proposal that it will 
appoint a Commission of Inquiry with a 
Judge, a Police Official and a lawyer’s repre- 
sentative, The reason given by the Govern- 
ment for constituting such a Commission was 
that since a Judge is one who has come from 
the Bar, the Police may not hayve—confidence 
in such a Commission if a Judge alone is 
appointed as One-man Commission. ‘That 
means a high executive of the State is pre- 
pared to share the apprehentions of tha 
Police that whenever a Police official is involv- 
ed, unless a Police official is also associated 
with the Judge, the enquiry may not be fair, 
and impartial. This cast a slur on the inde- 
pendence of the judiciary and impartiality 
of the Judge. In the positions they occupy 
it will be difficult and embarrassing for the 
Judges to react to such views shared by a 
high executive of the State. 


The members of the Bar owed a duty 1o 
vindicate the Bench and the Bar. It would 
have been difficult to demonstrate it by reason 
alone. The lawyers were therefore justified 
in abstaining from Courts to demonstrate 








5. (1924) LL.R. 2 Rang. 265: 821.0. 712. 
"6. (1971) 2 An. W.R. 89, 
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that if a high executive of the State has 
apprehensions on the impartiality of the 
Judges,’ they would not appear before such 
Courts. Hence the correctness of the attitude 
of lawyers in abstaining frum Courts. If 


the said high executive realised its mistake — 


and expressed confidence in Courts, the 
impartiality and independence of the Judges 
are vindicated. 


Even if the abstaining lawyers have gone 
wrong in resorting to this type of agitation 
(assuming but not conceding), the matter can 
still be justified. During the period of Emer- 
gency, the doors of the Temple of Justice 
were closed for about a year for enforcing 
personal liberties. This was a result of a 
judgment of the Supreme Court by a majority, 
of 4 to 1 in A. D. M. Jabalpur v. S. Shukla’, 
That majority judgment has now come under 
crificism and the dissenting view bas been 
commended by jurists and distinguished 
lawyers. If the majority bad decided in the 
way the minority did, the temple of justice 
would have been open for citizens to enforce 
personal liberties even during the emergency. 
Emergency of that type was a new experience 
to this country. Even experienced Judges 
rendered a judgment which resulted in the 
doors of temple of justice being closed for 
enforcing personal liberties. The incident 
and the agitation of the present type is a new 
experience for the lawyers. To err is human. 


Happily now the Government of Tamil Nadu 
has announced the appointment of a Sitting 
Judge of this Hon’ble Court as sole member 
of the Judicial Enquiry. That means the 
Government has realised the earlier mistake 
and has now demonstrated that it has full 
confidence in the Judges. On this position, 
there will hereafter be no justification irres- 
pective of the merits and demerits of the 
demand for lawyers to resort to, abstention 
from Courts. 


It is also now necessary in the form of a 
referendum to have the opinion of all the 
lawyers practising in India ascertained as to 
whether abstention from Court by lawyers 
should or should not be used as a method 





7. (1976) 2 S.0.C. 521: (1976) Cr.L.J. 945: (1976) 
S.O.R. (Supp.) 172: ALR. 1976 8,G, 1207. 
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for any form of protest. This suggestion is 
made by me, as on this issue there is honest 
difference of opinion. Lawyers like Sri 
S. Chellaswami frankly and forcefully expres- 
sed views against boycott, whatever be the 
provocation. 


I have unshakable faith in Almighty. He 
willed a Leela. The agitation of lawyers 
happened in Tamil Nadu. The presiding 
God of Tamil is Lord “Muruga”. Tirup- 
parankundram is one of His ‘‘Aaru-padai- 
veedus”. Hence the venue of occurrence at 
Tirupparankundram, He  laughed|* It 
echoed throughout Tamil Nadu. The cur- 
tain of the drama was drawn by Him on 
31st March, 1979 at a time when it was 
Krithika the star attributed to Muruga, the 
announcement came that the Hon’ble Justice 
C. J. R. Paul, was appointed as a Commis- 
gion of Inquiry. 


There is some significance in my involvernent 
also. The last case which I argued before 
the abstention of lawyers from Courts was 
before the Supreme Court in a Special Leave 
Petition on behalf of Sri Meenakshi-Sunda- 
reswarar Devastanam, Madurai involving title 
to a property in which is held a Mandagap- 
padi in the month of Panguni for the mar- 
riage festival of Subrahmanya. He had 
chosen me as one of the actors in the Drama. 


The entire episode is sad and unfortunate. 
Tt has left many wounds and scars. Even 
people who are balanced became emotional. 
I have myself caused wounds and scars. 
Wittingly or unwittingly I has caused un- 
happiness, in a very senior member of the 
Madras Bar who is a jurist whom I have 
always held and will continue to hold m high 
respect. I have caused wounds in having 
been critical of the learned Advocate-General, 
to whom I have been a very good friend 
for several years and whom I have held and 
will continue to hold in affection. I have 
also myself sustained wounds and still bear 
scars. Wittingly or „unwittingly 1 might 
have displeased both sections of the Bar— 
those who were for abstaining from Courts 
and those who were not for abstaining from 
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Courts. The entire: episode will certainly ; 
remain in the history of the Tamil Nadu Bar. 


‘and will pass on to posterity and cannot be 
erased from history. But all'of us living 

should make our best efforts to eradicate this 

unfortunate incident from our minds. To’all 

those- irrespective of their personal, views 

whom I might have offended or displeased, I 

express my regret. But I have no regrets ‘for 

my involvement in all the agony of this 

painful drama, irrespective of the views of 

any one. I feel happy that I was also thought 

of and chosen as one of the’ instruments 

i) by God. Nobody need take 

„credit or discredit for this 
momentous agitation, Let them:all realise:— 


historic and _ 
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Before I conclude I must say a few words 
about the Judges for the vindication of whose 
impartially and independence the indefinite 


abstentions from Courts started: That 
causes have not’ suffered an éx parte ' 
disposal, is. the greatest tribute to all 


the Judges throughout the length and breadth 

of Tamil Nadu. “They have acted with great 

restraint and nobility`on the abiding principle. 
“Justice at all casts.” 


re I 


~:~ © Gita, Chapter 11, vere 33. 
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“MANDATORY INJUNCTION ON 
AN INTERLOCUTORY APPLICATION 
UNDER CODE OF CIVIL PROCEDURE.” 


By 


P.S.Narayana, 8.90.,M.A.,B.L.,. Advocate, 
Tirupati. 


Salmond defines mandatory injunction as ‘an 
order requiring the defendant to do some 
positive act for the purpose of putting an 
end to a wrongful state of things created by 
him or otherwise in fulfilment of his 
legal obligations, for example, an order 
to pull down a building which he has ToT 
created to the obstruction ofthe plaintiff’s 
right” etc.1 Section 39 of the Specific Relief 
Act of 1963 provides for mandatory injunc- 
tions in Indian Law. The mandatory injunc- 
tion is always considered to be an exceptional 
remedy. Specific’ Relief Act of 1963 does 
not provide for temporary mandatory injunc- 
tien or mandatory injunction on an interlo- 
cutory application except under section 37 (1) 
of the Act, which reads “Temporary and per- 
petual injunctions:(1) Temporary injunctions 
are such as are to continue until a specific 
time or until the further order of the Court 
and they may be granted at any stage of a 
suit and are regulated by the Code of Civil 
Procedure of 1908). Though the 
Code of Civil Procedure is a Code of proce- 
dure only and not substantive law and cannot 
itself establish a right which does not 
exist under the ordinary law, Macka Koundan 
v. Hottare’, it however deals with temporary 
injunctions under section 94, Order 89, rules 1 
and 2 and section 15], Civil Procedure Code. 


Under section 94 clause (e) in order to prevent 
the ends of justice from being defeated the 
Court may, if it is so prescribed “grant a 
temporary injunction and in case of disobe- 
dience commit the person guilty thereof to 
the civil prison and order that his property 
be attached and sold”. Order 39, rules 1 and 
2 of the Code as amended by the Amend- 
ment Act of 1976 read as follows: “Cases in 


which temporary injunction may be granted’, 


1. Where in any suit it is proved by affidavit 
or otherwise. 





7 Salmond on Torts (II Edn.) pages 122 and 
123. 

2. (1985) 69 M.L.J. 750: 42 L.W. 866: LL.R. 59 
Mad. 202: A.I.R. 1936 Mad. 50 (52). 
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{a) that any property iñ dispute m a- suit is 
in danger of being wasted damaged or alie- 
nated by any party to the suit or wrongfully 
sold in execution of a decree; or 


(b) that the defendant threatens or intends 
to remove or dispose of his property with a 
view to defrauding his creditors; : 


(c) that the defendant threatens to dispos- 
sess the plaintiff or otherwise cause injury to 
the plaintiff in relation to any property in 
dispute in the suit; 


the Court may by an order grant a temporary 
injunction to restrain such act or make such 
other order for the purpose of staying and 
preventing the wasting, damaging, alienation, 
sale, removal or disposition of the property 
or dispossession of the plaintiff or otherwise 
causing injury to the plaintiff in relation to 
any property in dispute in the suit as the Court 
thinks fit until the disposal of the suit or until 
further orders. 


Injunction to restrain repetition or continuance 
of breach : 2 (1) 


«2 (1) In any suit for restraining the defen- 
dant from committing a breach of con- 
tract or other injury of any kind whether 
compensation is claimed in the suit or not, 
the plaintiff may, at any time after the 
commencement of the suit, and either before 
or after judgment, apply to the Court for a 
temporary injunction to restrain the defen- 
dant from committing the breach of con- 
tract or injury complained of or any breach 
of contract, orinjury of alike kind arising 
out of the same contract or relating to the 
same property or right ; 


(2) The Court may by order grant such 
injunction, on such terms as to the duration 
of the injunction, keeping an account, giving 
security or otherwise, as the Court thinks 
fit.” 


Saving of inherent powers of Court : 


Section 151.—Nothing im this Code shall be 
deemed to limit or otherwise affect the in- 
herent powers of the Court to make such orders 
as may be necessary for the ends of justice 
or to prevent abuse of the process of the Court, 


r 


i 


Now the point to be considered is whether a 
mandatory injunction can be granted on an 
interlocutory application under the provisions 
of the Code of Civil Procedure. None of the 
provisions of law referred to above speaks 
about the granting of temporary mandatory 
injunction during the pendency of a suit. 
Order 39, rules 1 and 2 of the Code undoubted- 
ly empower a civil Court to grant temporary 
injunctions of the nature specified in them. 
Since specific provisions are there in the Code 
of Civil Procedure for granting temporary 
injunctions, civil Courts cannot resort to 
section 151 as inherent power of the Court 
exists only where there is noexpress provision 
of law applicable to the case, P. Rama Rao 
v. P. Vimalakumari? But however if the 
circumstances of the case are not covered by 
the provisions of Order 39 and if the Court is 
of opinion thatthe interests of justice require 
the issue of temporary injunction, then defi- 
nitely the Court can pass such an order under 
section 151. (Manohar Lal Chopra v. Rai 
Bahadur Rast, 


The language of Order 39, rule 1 is wide 
enough to include an order in the form of a 
mandatory injunction upon an interlocutory 
application. The words “the Court may by 
order grant a temporary injunction or make 
such other order for the purpose of preventing, 
damaging or otherwise causing injury or loss 
as the Court thinks fit until the disposal! of the 
suit or until further orders” clearly take in 
their fold an orderin the mandatory form for 
doing of a particular thing. Such a power 
however is to be exercised in very rare 
cases and with due care and caution. 
Unless there are exceptional circumstances, 
the mandatory injunction would not nor- 
mally be issued. It can be granted to 
restore the status quo existing on the date of 


the suit, Suranna V. Somulu’, Ordinarily 
a Court does not t a mandatory 
injunction at an interlocutory stage 
but that is not because it has no 
jurisdiction to do so. In a proper case 


which must be rare, the Court certainly 
has jurisdiction to grant a mandatory 
injunction at an interlocutory stage. F 
Reddi Rami Reddi v. D.Chinnappa Reddt).€ Once 





3. (1969) 2 An.W.R. 49: A.LR. 1969 A.P. 216, 
(220); Union of India v. Lalji, A.I-R. 1969 Guj. 55 (62). 
4. AIR. 1962 S.C. 527 (532). erat 
5. ALR. 1969 A.P. 368 (369, 370). 
G (1977) 1 An.W.R. 62 (63). 
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it was in doubt whether the mofussi] Courts 
in India had power to issue mardatory 
injunction under Order 39, rule 1. 
(Rasulkarim v. Pirbhaf).7 But this view was 
not accepted subsequently since it was held 
in the affirmative that the Courts in mofussil 
also have power to grant such orders. Though 
mandatory injunction on an interlocutory 
application itself isa rare one, ifsuch an order 
is passed, it may be granted only to restore 
the ‘stetus quo’ and not to establish a new 
state of things differing from the state which 
existed at the date when the suit was instituted. 
(Nandan Pictures v. Art Pictures).® Both 
under Order 39, rule 2 and section 151 
the Court has power to pass an order even in 
mandatory form if it is necessary to preserve 
the suit property from being destroyed or 
ifsuch order is required to maintain ‘status 
quo between the parties. (Goverdhan 
Singh vy. Mulkh Raj)®. If a mandatory 
injunction is granted at all on an inter- 
Jocutory application, it is granted only to 
restore the ‘status quo” and not granted 
to establish a new state of things!°. Differing 
from the above view it was held that a preli- 
minary mandatory injunction may be granted 
although the act complained of was fully 
completed before the suit or the appeal 
was actually filed or preferred. (Suranna 
v. Somulu)44, There is no-limitation on 
the Court’s power to grant a mandatory 
injunction so as to restore the statas 
uo prior to the institution of the suit 
in an appropriate case, particularly when 
the status quo ante has been altered shortly 
prior to the suit and that act itself was the 
direct and proximate cause as a result of which 
the suit came to be filed) (Ganapathi Reddi’s 
Gase) +8. 


An order -of mandatory injunction directing 
the defendants not to give effect to a transfer 
order and to allow the plaintiff to work at 
the old place can be passed under Order 39, 
rule 2; hence the order is appealable under 
Order 43, rule 1 (r). (R.K. Biswas y. Union 
of India)}*, but however a mandatory 
injunction on an interlocutory application can 


a 


7. A.LR. 1914 Bom. 42. 

8. A.LR. 1956 Cal. 428. 

9. A.LR, 1973 J. and K. 63. 
. ALR. 1978 Pat. 144. 

. ALR. 1969 A.P. 368. 

. 11977) 1 An.W.R. 62. , 

13. A.LR. 1966 Pat. 263 (265), 


- 26 


be granted since a civil Court has jurisdictin 
to order the same ard since there is no error of 
jurisdiction in as much as the Court has power 
to grant such an injunction in the interest of 
justice under its inherent powers under section 
151 andsuch power is not covered by Order 
39. (Shrikant Raguoir v. Jaidéo Saunlol4), Hence 
revision under section 115, Civil Proce- 
dure Code, alone is maintainable. However the 
same Court subsequently held that there is no 
warranty for the proposition that no manda- 
tory injunction (directing defendant not to 
cause injury to plaintiff) can be granted under 
Order 39, rules land2, that mandatory injunc- 
tion can be granted under Order 39, rule ? and 
not under section 151 and an order refusing 
to grant such an injunction is an appealable 
one, 


To conclude, it seems to be settled law that a 
mandatory injunction can be granted on an 


interlocutory application also ifthe circumstan- 


É 


_ 


14. A.LR. 1975 Goa, Daman and Diu 24. 
15. AIR, 1978 Goa, Daman and ` Din 46, 47, 








THE MADRAS LAW JOURNAL 


[1979 


ces warrant the passing of such an order even 
under Order 39, rules 1 and 2 though specifi- 
cally such words are not used under the afore- 
said rules. It is also well-settled that if the 
-existing things on the date of the suit are alter- 
ed subsequently, then a temporary manda- 
tory injunction can be granted by the Civil 
Court to restore the origina] state of thirgs as 
on the date ofthe suit which is otherwise krown 
as restoration of “‘status quo”, but if a suit for 
the relief of permanent injunction is filed by 
the plaintiff and even. before the filing of the 
suit, the mischief was already completed 
by the defendant, on an interlocutory applica- 
tion in such cases, since there: can be no pre- 
ventive interim relief, can a temporary man- 
datory injunction be granted? There seems 
to be some divergence of opinion among 
various High Courts in our country on this 


aspect, 


SERVICE OF SUMMONS THROUGH 
POST. : 

By Sees 

S. R. VEERARAGHAVAN, M.A., B.L., Advo- 
cate, Tiruvannamalai. 


Order 5 of the Code of Civil Procedure deals 
with the service of summons on the deten- 
dant. Rule 9 therein specites the mode of 
delivery of summons tor service. The Mad- 
Tas High Court has made the tollowing 
amendments to the said rule 9: 


(1) Where the defendant resides in India, 
whether within or without the jurisdiction ot 
the Court in which the suit 1s instituted, the 
Court may direct the proper oimcer 10 cause 
a summons under this order to be addressed 
to the detendant at the place, where he ordi- 
narily resides or carries on business or works 
for gain, and sent to him by registered post 
pre-paid for acknowledgment. 


(2) Where the summons is returned unseryed 
or the defendant does not appear on the day 
fixed in the summons, the Court may direct 
that the summons shall be delivered or sent 
to the proper otticer to be served by him or 
one of his subordinates on the detendant”. 


(3j and (4) oseecorwuweriatvesasvessee 
Suryamoorthy, J., in Nataraja Iyer v. Nacha- 
rammalt, observed: 


“In the context in which the word ‘may’ is 
used, it has to be interpreted as “shall”. The 
word ‘may’ includes ‘may not’ but is also capa- 
ble of meaning ‘must’ or ‘shall’, depending 
upon the context in which it is used”. 


In that case, the decree was passed on Ist 
June, 1971. Petition to set aside the ex parte 
decree was filed on 30th December, 1972. 
The above quoted judgment reads: 


“Assuming that a postal acknowledgment 
purporting to be the acknowledgment of the 
summons on a woman called Nacharammal, 
had been returned to the Court, there is 
nothing to show that the person Nacharammal 
on whom the summons was served is the defen- 
dant in this case”. 


[t further observes: 


1, (1977) 1 M.L.J. 47, 49: 89 L.W, 609: A.LR. 1977 
Mad, 221. 


“Obviously because the Court has ng control 
over the postman and there 1s every possibi- 
lity of the summons or notice being served on 
& wrong person with the same name, service 
of summons through Court again, 1f the deten- 
dant does not appear after the purported ser- 
vice of summons by post, was deemed neces- 
sary and laid down in the aforesaid rule. 
Where the defendant does not dispute having 
received the summons by post, problem would 
arisc. But where such dispute arises, ser- 
vice of summons by post cannot be held to be 
sufficient to sustain an ex parte decree or ex 
parte order”. 


Civil Procedure Code has recently been amend- 
ed by Act CIV of 19/6. Kule 19-A was 
introduced : 


“The Court shall, in addition to, and simul- 
taneously with, the issue of summons for ser- 
vice in the manner provided in rules 9 to 19 
(both inclusive) also direct the summons to 
be served by registered post, acknowledgment 
due, addressed to the defendant, or his agent 
empowered to accept the service, at the place 
where the defendant, or his agent actually and 
voluntarily resides or carries on business or 
personally works for gain: 


Provided that nothing in this sub-rule shall 
require the Court to issue a summons for ser- 
vice by registered post, where in the circum- 
stances of the case, the! Court considers it un- 
necessary. 


(2) When an acknowledgment purporting to 
be signed by the defendant or his agent is 
received back by the Court or the postal arti- 
cle containing the summons is received back 
by the Court with an endorsement purporting 
to have been made by the postal employee to 
the effect that the defendant or his agent had 
refused to take delivery of the postal arti- 
cle containing the summons, when tendered to 
him, the Court-issuing the summons shall de- 
clare that the summons had been duly served 
on the defendant: 


Provided that where the summons was pro- 
perly addressed, prepaid and duly sent by. 
registered post, acknowledgment dwe, the 
declaration referred to in this sub-rule shall 
be made notwithstanding the fact that the 
acknowledgment having been lost or mislaid, 
or for any other reason, has not been received 


n 
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by the Court within thirty days from the date 


of the issue of the summons.’ 


In this context, it will be worthwhile to refer 
to the new proviso added to Order 9, rule 13: 


“Provided further that no Court shall set aside 
a decree passed ex parte merely. on the ground 
that there has been an irregularity in the 
service of summons, if it is satisfied that the 
defendant had notice of the date of hearing 
and had sufficient time to appear and answer 
the plaintiff’s claim.” 

So, as on today, the High Court amendment 
to Order 5, rule 9 has become “motionless and 
stagnant.” But the observations of Justice 
Suryamoorthy pertaining to postal service, 
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quoted supra, still hold good.. A division . 
bench of the Patna High Court, in Baidya- 
naih Prasad Sinha v. State?, held: 


“Tt is not at all difficult to obtain postal seal 
marks on post-cards with wrong dates. 


Action of the prosecution in tendering blank 


‘post-cards with ‘different’ postal seal marks 


of different places in order to show that such 
marks: could_be easily- obtained deserves dis- 
approbation.” (Head note.) au 
Thus the High Court amendment is to be 
deemed to be a safety valve and hence it 
may be revived by suitably worded- amend-- 
ments so as to help- the litigant public. 





adun 


ee EE, 
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PRESIDENTIAL ADDRESS BY JUS- 
TICE M. M. ISMAIL ON THE OCCA- 
SION OF THE INAUGURATION OF 
THE SUB-COURT AT NAMAKKAL 
BY THE CHIEF JUSTICE THIRU 
T. RAMAPRASADA RAO ON ae 
MARCH, 1979. 


The Hon’ble the Chief Justice, the Hon’ble 
‘Minister for Revenue, the Hon’ble Thiru Jus- 
tice Sathiadev, the District Collector, the Dis- 
trict Superintendent of Police, the District 
Judge in charge, the Judicial Officers of the 
District, Mr. R. ‘Rajagopalan, who is taking 
over as Subordinate Judge of this‘new Court, 
President and members of the Namakkal Bar 
Association, other members of the Bar who 
have come from other places, ladies and 
gentlemen: 


It gives me great pleasure to preside over this 
pleasant function which has been made memo- 
rable from many points of view. From my 
point of view, there is an element of personal 
fulfilment also. It was more than three years 
ago, on 28th October, 1975, I mooted out the 
idea of establishing a Sub-Court at Namakkal. 
The Chief Justice of the High Court approv- 
ed of my proposal in November, 1975 and the 
same was sent to the Government in Novem- 
ber, 1975 itself. Subsequently the proposal 
to establish a District Munsif’s Court at 
Rasipuram was also taken up and in 1976 the 
same was sent to the Government. On 6th 
December, 1978, nearly three years thereafter, 
the Government passed orders establishing 
this Court and that is how this Court is being 
now inaugurated. 

I am not new either to this place or to the 
audience, but the occasion is new. The 
occasion is not only new, but also significant, 
not merely from the point of view of the 
members of the Bar hailing from Namakkal, 
but also from the point of view of the public 
of the area. These are days when we talk 
of decentralisation, that is, taking the facilities 
available to the public to nearer home and to 
their door. When we are thinking of such 
decentralisation, with reference to the judi- 
ciary there is one fundamental aspect which 
has to be very seriously considered, namely, 
whether a Court in a particular place will be 
able to maintain and sustain itself. I learn 
that as far as Salem District is concerned, 
thie area happens to be fertile and productive 

jJ—6 
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with reference to varied articles and the 
separation of this part from Salem may cause 
some heart-burn to some people. However, 
if careful thought is given to this matter, it 
will become clear that the administration of 
justice is one of the basic political and social 
duties of any civilised Government, and, 
therefore, the only consideration that should 
motivate its decision to establish a Court in a 
particular place should be to what extent it 
will be to the benefit and advantage of the 
litigant public, all other considerations becom: 
ing relatively subsidiary. The only other 
consideration which may have an overriding 
effect- from the point of view of the Govern- 
ment is the: finance. Thus, subject to the 
availability of finance, to, establish a Court in 
order to cater to the needs of the litigant 
public is the fundamental obligation of any, 
Government. But we cannot fail to take note 
of the fact that the establishment of a Court 
is a costly affair. It is not only a question 
of incurring a lump sum expenditure in the 
form of putting up constructions, but also 
incurring a recurring expenditure on the 
establishment in the running of a Court. 


Nowadays people are more conscious of their 
rights and their resort to Court is more 
frequent, I am sure that most of the mem- 
bers of the Bar are familiar with clients 
approaching them bringing: to their notice a 
decision of the High Court’ already rendered 
on a point,-which has, been repre in the 
newspapers. This in a way places*the mem- 
bers of the Bar at a disadvantageous position 
because a litigant no longer waits for the 
advice of a member of the Bar. On the 
other hand, he is in a position to give a lead 
to the members of ‘the Bar, in view of the 
widespread reporting of the decisions of the 
Courts in all newspapers. In such a context, 
the job of a member of the Bar becomes very 
difficult, since no longer he is in a position 
to have complete control over his client. To 
the extent to which members of the Bar, even 
under such circumstances, are able to resist 
being led by their clients, it will constitute a 
glory of their professional independence and 
nobility. These general observations will in 
no way lessen the happiness which all of us 
feel about the establishment of a Sub-Court 
in this place. I learn that lands yielding 
highest rate of land revenue are said to be 
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situate.in a. village nesr about_here, namely, æ 


Pandamangalam. , That may be an indication, 
qf the fertility and productivity of the _ soil 
and. consequently, the capacity of the people 
to pay. _. : i 


On this happy occasion, I, would like to make 
a few more general observations. This audi- 
ence is a mixed one consisting of the members 
of the public as well as the members of the 
judiciary and members of the Bar. 
Each element of this audience owes 
a certain duty. But there is a common 
feature underlying all the sections, namely, a 
sensa of fairness, a sense of justice and a 
sense of fair-dealing. These attributes are 
not peculiar to judicial administration. 
Every one of us in some field or other, in 
some area or other, has to be fair, has to be 
just and has to have a fair-dealing with others. 
As an illustration, in your house, when & 
dispute arises between your. mother and your 
wife, you have to be fair as between them; 
when a dispute arises between your own 
children, you have to be fair between them; 
and when a dispute arises between two ser- 
vants of yours, you have to be fair between 
them. Consequently the display and observ- 
ance of the sense of fairness is so common 
and basic to our every day life and the sense 
of fairness, justice and fair-play in the 
administration and justice is merely an exten- 
sion of this ordinary normal feature which 
‘we are bound to observe every day in every 
sphere of our activity. Ultimately the confi- 
dence of the public, which has to be ensured 
and’ sustained, depends upon the objectivity 
which you bring to bear upon the controversy 
that is brought before you and the reputation 
which you build up for being impartial and 
just. Once this reputation is impaired and 
your integrity is questioned, very little can 
survive in the field of administration of 
justice. This display of the sense of fairness, 
justice and objectivity is a duty cast not only 
on the members of the Bar or the judiciary 
but also on the members of the public. When 
a litigant comes to Court and. approaches an 
Advocate in the. process, he should not come 
‘forward with a feeling that somehow or 
other he must get an interim order or win the 
“ease. A litigant may feel that he has got a 
‘good case and a: just cause worth fighting for 
‘and with that feeling he may approach the 
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Adyocate and the Court to vindicate his right 
as against the person who tries to deprive him 
of the right or interfere with his enjoyment 
thereof. But in his anxiety to vindicate his 
right, he should not, feel that by hook or 
amok he must win ‘the case but he must 
rely exclusively on the strength of justice of 
his case and he ought not to tempt his Advo- 
cate, when he approaches, to resort to deeds 
unworthy of his profession, so that he may 
win the case. Very often it happens that a 
litigant himself has no faith in bis case, but 
he approaches a counsel and the Court merely; 
for the purpose of obtaining an interim order 
which will give him the satisfaction of having 
harmed his adversary by way of wreaking 
vengeance on him or by way of establishing 
his prestige in a dispute between him and his 
adversary. Many of the members of the 
Bar would have experienced that once they 
have succeeded in obtaining an interim order 
in their favour, the clients do not come to 
them later until the other side comes forward 
with a petition to vacate the interim order. 
It will be the duty of the counsel as well as 
the clients, in such circumstances, to vindi- 
cate the majesty of the law and the purity of 
the judicial process without resorting to any 
means unworthy of this feature of the judicial 
administration, The general. public and in 
particular the litigant public should take a vow 
that whatever may happen, they would not 
abuse the process of the Court and that they 
would rely for their success in the litigation 
only on the justice of the cause and they would 
never tempt their counsel to do anything 
destructive of the nobility and the dignity 
of the profession to which they happen to 
belong. Just now it was stated that this 
place Namakkal is known for its temples and 
in particular Anjaneyar temple was mention- 
ed. All of us know how learned, how noble, 
how great and how strict Anjaneya is and 
when you take pride in the presence of such 
Anjaneya temple, it behoves you to take a 
vow in the presence of such a deity that what- 
ever happens, you will not swerve from the 
path of truth or uprightness-or from the cause 
of justice. If that’ the attitude on the 
part of every member of the public, there can 
be no doubt whatever that we will be having 
a cleah administration of justice, since the 
very basic temptation capable of fouling the 
atmosphere will not be present. 


1] 


Coming from the litigants to the members of 
the Bar, the members of the Bar are on a 
higher position. They occupy not only a 
higher position but a privileged position too. 
They are educated, not simply educated, but 
holders of double degrees. Therefore their 
obligations become all the greater, Any 
deviation on the part of a litigant may be 
excused, but no such deviation can be excused 
on the part of a counsel. The deviation on the 
part of a litigant may be the result of his 
anxiety or obsession that he must, vindicate 
his rights. On the other hand, there can be 
no such anxiety or obsession on the part of a 
counsel. The nobility of the profession and 
the learned character thereof demands from 
the members of the Bar that they must resist 
any temptation that may be, offered by their 
clients and they must tell them firmly that 
the Bar will do only those things which | are 
permissible in law and will not abuse its 
privileged position. Such determined attitude 
on the part of the Bar is far more important 
in the present context of overcrowding in the 
profession, which leads to wnder-cutting, 
unhealthy competition and  over-reaching. 
Such evils of overcrowding are not peculiar 
to the legal profession alone. However, if a 
stubborn attempt is not made to eradicate 
such evils springing from overcrowding, the 
entire judicial administration will be brought 
to disgrace. For a temporary advantage of 
getting an interim order and for a doubtful 
advantage of succeeding in a case, if a lawyer 
resorts to methods which are not permissible 
in law and which are not consistent with the 
professional ethics, he brings not only his 


profession into ridicule and contempt, 
but also the entire judicial administra- 
tion into disgrace. Once the judicial 


administration or the judiciary is brought 
into disrepute, there can be no gainsaying the 
fact that that will be the end of all civilisa- 
tion, since the judiciary is the one organ that 
stands between chaos and havoc on the one 
hand and peace and culture on the other. I 
am not mentioning this simply because T hap- 
pen to belong to the judiciary just now, but 
I am speaking on behalf of the institution of 
the judiciary.as such. While so speaking, T 
‘can emphasise with all the sincerity and 
conviction I am capable of that so long as 
the. judiciary remains unimpaired, its reputa- 
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tion unsullied and its character unimpeached 
by any person, that will constitute the grea- 
test bulwark against abuse of powers on the 
part of the other organs of the State and 
will also constitute the highest and the noblest 
achievement of any civilised society. In the 
maintenance of the highest traditions of ‘the 
judicial administration the co-operation ' of 
several persons is involved, namely, the litigant 
public, ldwyers and presiding officers. ` The 
law of the land imposes on every one of them 
some obligation and the traditions and the 
‘ideals of this country reinforce them. The 
profession of'a lawyer is not only learned 
arid ‘noble bùt also an idealistic one. If we 
just look back into the history, we notice that 
several’ leading lawyers had been in ‘the 
vanguard of the Independence Movement of 
this country and Movement of Social Reforma- 
tion. Many members of the Bar; when they 
were at the zenith of their profession; left 
everything ` and joined the Indian National 
Movement, and:some of them took to Spiritual 
path and joined’ one Ashram or ‘the other. 
I am mentioning this for the purpose’ of 
“emphasising that success in thé profession, as 
ordinarily understood, cannot be’ the’ ultimate 
end of every one. ` It is worthwhile carrying 
‘on the profession only so long as one 
is able to carry on the same with dignity, 
decency and commanding the respect’ of 
everybody. Once this becomes impossible, 
you can as well throw away the profession 
and seek some other avenues; This is so 
far as the members of the Bar are concerned. 


Then I come to the Presiding Officers of the 
Court. That a Presiding Officer of a Court 
has to maintain a degree of dignity and 
decency capable of commanding awe, and 
respect of.all those who approach the judi- 
ciary goes without saying. However, in addi- 
tion to this, a..Judicial Officer has to pay a 
price which no. member of any other service 
is called upon to pay, namely, maintenance of 
certain degree of aloofness. „Once this degree 
of aloofness is not maintained, the door to all 
sorts of accusations. is. open. However, 
consistent with the dienity and the duties of 
the office, this -aloofness can, be . practised 
without .giving an impression to anyone that 
the Presiding Officer is closer to a particular 
section of the people .or an individual. So 
Jong as an officer moyes with everybody or 
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keeps at a distance from every one, there 
may. not be much scope for criticism. Only 
when he gives an impression that he is closer 
to an individual or one section, the trouble 
starts. It is not unusual for the High Court 
to receive from members of the Bar com- 
plaints against Presiding Officers of Courts 
and requesting the Court to transfer a parti- 
cular officer from that place. Undoubtedly 
the High Court gives weight to the repre- 
sentations of the Bar, but before acceding to 
their request the High Court has to consider 
the complaints very carefully. There had 
been instances where a particular section of 
the Bar in a particular place had claimed that 
it had been responsible for having a particular 
officer transferred from that place and if that 
impression is created, the atmosphere may be 
such that the succeeding judicial officer feels 
afraid of that section of the Bar and certainly 
that is not desirable. That is the reason why 
it must be understood that if any person 
complains against the conduct of a judicial 
officer, such a person should not indulge in 
such complaints lightly without having ade- 
quate and sufficient materials on the basis of 
which the allegations can be established. If 
really a Judicial Officer is bad, the solution 
is not to transfer him because the transfer of 
such an officer will only mean transfer of 
badness from one place to another. There 
are innumerable persons who are prepared to 
complain against a Judicial Officer on vague 
and unsustainable grounds, but many are’ not 
willing to come forward with specific ins- 
tances or definite materials. When one 
thinks of complaining against a Judicial 
Officer, he must remember that the function 
‘of a Judicial Officer is a most strenuous one, 
whether he is a Second Class Judicial Magis- 
trate or a Judge of the highest Court in the 
country. The strain to which a Judicial 
Officer is subjected in the discharge of his 
duties is something ‘for which there is no 
comparison in any other service. Once a 
Judicial Officer has undertaken that obligation. 
nothing should deter him from discharging 
that -obligation with faith in himself and in 
his office and without fear of any one. In 
view of this character of judicial function, the 
judiciary is entitled to expect not only the co- 
operation from others and in particular the 
members of the Bar, but also their sympathy 
and understanding. So long as the judiciary 
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is fearless, strong and independent, the society 
will be peaceful and cohesive and the Govern- 
ment will be responsive and responsible and 
once the independence of judiciary is impaired. 
or the integrity of the officer presiding over a 
Court is affected, naturally the judiciary will 
lose its strength as well as utility which will 
ultimately affect the existence of the social 
system itself. 


Just now I shall say a few words to the 
junior members of the Bar. In view of the 
overcrowding in the profession the junior 
members may not find sufficient work in the 
beginning. However that is the period during 
which they can equip themselves usefully 
without wasting their time by going here and 
there and doing this and that. So long as 
they happen to belong to the profession and: 
they have an intention of. continuing in the 
profession, they have to spend every minute 
of theirs in equipping themselves for thriving 
in the profession. It is well-known that the 
Jaw is a zealous mistress, whether the person 
concerned is a lawyer or a Judge. So long 
as that person does not occupy himself with 
anything worthwhile, he becomes lazy and 
his mind becomes vacant and being young 
he is likely to be carried away by emotions. 
On the other hand, if he makes up his mind 
to be pre-occupied with something or other, 
in the instant case, with reading of the law 
reports and text-books, not only he will have 
no scope for indulging in any other undesira- 
ble and unprofitable activity but also he will 
positively gain by equipping himself fully to 
achieve success in the profession. The equip- 
ment does not consist in merely sitting in a 
place and reading books. It spreads to the 
extent of going to the Court and watching the 
performance of acknowledged leaders and how 
the minds of the Bench and the Bar react to 
each other in an attempt to find out the truth 
in & particular case. It is unfortunate, in 
this context, that apprenticeship had been 
abolished, thereby removing the obligation on 
the law students to'get themselves acquainted 
with the practical aspects of the profession 
before they themselves join the profession. 


I would like to say a few words with regard 
to seniors also. They must trust - their 
junidrs. It is not as if all the juniors are in- 
competent, You can find out whether 9 


Tye; 


junior is capable of coming up or nòt, only 
by entrusting him with responsibility. There 
is thus absolutely nothing wrong in a senior, 
having given necessary instructions to his 
junior, allowing him to do a case in the Court, 
himself sitting by his side to see that nothing 
goes wrong. If this attittude is not adopted, 
the profession will naturally disintegrate and 
the juniors not finding the profession worth- 
while and at the same time without getting 
away from the profession, may become an 
instrument to destroy the good name of the 
profession. 


There is only one other. aspect which I would 
like to touch upon before I conclude. All of 
us ate aware that there is one particular view 
that lawyers as a class constitute social para- 
sites inasmuch as their work is not productive 
and they’ are responsible for generation of 
controversies between the parties. However 
there is another aspect of the legal profession 
which has to be prominently brought to the 
notice of the general public. Just as a doc- 
tor’s role is not merely curative but also pre- 
ventive, a lawyer has a dual role. Un- 
doubtedly when a dispute arises between two 
parties, each one engages a lawyer and the 
services of lawyers are available to the res- 
pective clients. The lawyers also can play a 
preventive as well as a prophylactic role. It 
is certainly open to them to advise their 
clients in such a manner as to avoid a dispute, 
and, even if a dispute has arisen, to see that 
the dispute is settled to the satisfaction of the 
parties. Such settlement will be far more 
useful than a success in the litigation. When 
a case is fought very hotly, the result will 
always leave a trail of bitterness as between 
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thé successful party and the party who has 
lost. On the other hand, a settlement of dis- 
pute avoids this result. The result of a 
settlement, even if both the parties gained only 
a portion of what they claimed or thought 
that they would be entitled to, will be worth- 
while, in view of the fact that no bitterness 
will be left, and the result is achieved as a 
consequence of agreement betwen the parties 
and without undergoing the agony of a pro- 
longed and protracted litigation. I am very 
eager to impress on every one of you that this 
will not cause any loss to the profession and, 
on the other hand, this will make the pro- 
fession an useful organ of the society produc- 
ing positive results rather than playing only 
a negative role. In fact, in such circumstan- 
ces, a client may be eternally grateful to his 
counsel for avoiding a disaster and preventing. 
a complete ruin and enabling both sides to lead 
an honourable life. i 


I have taken much of your time and I wish 
every one of the members of the Bar pros- 
perity coupled with dignity, prosperity which 
comes out of sincere, earnest, honest and good 
work, prosperity which in turn generates suc- 
cession of lawyers of capacity and dignity. 
I wish the members of the public in the area 
also success and peace. I am sure the sub- 
Court in this place which the Honourable the 
Chief Justice, as Head of the Judiciary in the 
State, has been kind enough to inaugurate, 
will function really as a temple of justice 
inspiring confidence in every one who 
approaches it and comes anywhere near it. 
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ee AND OMISSION”, 
¥ pion 


PuLavak G. DEVARAJ, B.SC., B.L., Advocate, 
Tiruppattur. 


According to Mr. Francis Lynde Stetson, 
“A man could be of greater service to his 
country and his race, in the forefront ranks 
of the Bar than anywhere else”. I being an 
advocate conscious of my fundamental duties 
towards Country, Community, Client, Court 
and Colleagues would like to point out cer- 
tain flaws found in the Tamil Nadu Act XL of 
1978 for proper appreciation and prompt 
remedy by the concerned authority. 


According to C. T. Holmes, “Law is a mirror of 
the progressive life’. Promissory note being 
a negotiable instrument as per the Negotiable 
Instruments Act (XXVT of 1881), was made 
non-negotiable from 16th Tanuarv, 1975 to 
15th Tulv. 1978 in Tamil Nadu bv the Debt 
Relief Acts and justice was delayed by staving 
the suits pending at that time bv the said Acts 
during the said period of three and half vears. 
‘We remember the oft-auoted maxim, “Trstice 
delaved is justice denied”. Then, the Tamil 
Nadu Act XT of 1978 liauidates ‘debt’ 
not exreedine Rs. 500-00 navable hv ‘dehtars’ 
on or before 14th Tulv, 1978. The nromises 
made bv ‘debtors’ unter negotiable instrument 
(Promissory note), have been made meaning- 


A SUGGESTION FOR PROVISTON IN 
THE CIVIL PROCEDURE CODE. 


By ES Meena Manes at, i A 


T. K. S. SHarma, Advocate, Tindivanam. 


The recent unfortunate incident that took 
place in Tiruparankunram Police Station, in 
which an Advocate (of civil side?) was 
involved, shows how imperative the need is, to 
make a provision in the Civil Procedure Code, 
enabling civil Courts granting injunctions, 
attachments etc,, or issuing commission, 
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less and non-sense, it is a misnomer to ‘all 
tt a promissory note or a negotiable instru- 
ment in Tamil Nadu. The emblem of the 
Tamil Nadu of Government bearing the 
inscription “ umr tenhu Gai@gyth ’* has 
become a mockery. 


Courts are regarded as Temples of Justice in 
democratic Governments and they should not 
be converted into the institutions of the Gov- 
ernment for collection of revenue. The 
object and reasons of the provisions regard- 
ing refund of Court fees in enacting the 
Tamil Nadu Act, XIV of 1955, have been lost 
sight of while bringing the Tamil Nadu Act 
XL of 1978. A poor creditor who filed a 
suit on the foot of a promissory note against a 
‘debtor’ on 14th Tanuary, 1975 for a principal 
amount of Rs. 500-00 and interest, is not only 
denied justice but also deprived of his Court- 
fee rightly paid into Court for seeking justice. 
When there is no service nor any justice ren- 
dered by Court to the pathetic plaintiff, I am 
not able to understand, whether the forfeiture 
of the Court-fee is justifiable or justiciable 
in a Court of law or at least in accordance 
with the principles of natural justice. 
Would it not be proper if at least provision 
for refund of Court-fee paid legally ` and 
rightly is made in order to maintain Justice? 


Receiver or Delivery warrants and such 
other. processes, to send at the cost of the 
party, a copy of the order to the Police Officer 
having jurisdiction over the place, and a 
direction that the said Police Officer shall be 
bound to give due protection to the party in 
whose favour the order has been issued or to 
the Officer, of the Court executing the process, 
or both, as the case may be. 


Will our High Court Act quickly and set & 
lead in the matter to other High Courts ? 
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SPEECH DELIVERED BY THIRU 
K. NARAYANASWAMI MUDALIAR, 
MINISTER FOR LAW, GOVERN- 
MENT OF TAMIL NADU AT THE 
INAUGURAL FUNCTION OF THE 
“REFRESHER” COURSE OF TRAIN- 
ING FOR JUDICIAL OFFICERS, ON 
14TH APRIL, 1979. 


The Hon’ble Chief Justice, the Hon’ble Judges 
and Judicial Officers, 


I am beholden to the Hon’ble Chief Justice 
of the Madras High Court for according me 
the privilege of presiding over the inaugural 
function of the Refresher Course of Training 


for the Judicial Officers of the State. The 
need for arranging Refresher. Courses and 
imparting judicial instruction, advice and 


knowledge cannot be gainsaid. In my view, 
it is absolutely necessary to keep our judicial 
intellect in a fine form and fettle. Last year 
I addressed the Judicial Officers and suggest- 
ed some details of training in skeletal and 
general outline. 
with rich experience would certainly chalk 
out courses of proper training and formulate 
subjects of legal interest appropriate to each 
class of Judicial Officers. I am convinced of 
one stubborn fact; the more a Judge studies 
law text-books, erudite commentaries, Appeal 
Cases of England, Supreme Court Judgments 
etc., the more efficient a Judicial Officer 
becomes; such experience is added to his 
ability and learning. A Judge must develop 
his capacity to be neutral. Impartiality is 
thought of as part of a wider, judicial neutra- 
lity. Judges are seen essentially as arbiters 
in conflicts—whether between individuals or 
between individuals and the State. The judi- 
ciary is the neutral force between the Govern- 
ment and individuals in showing its independ- 
ence. It should not imagine that it should 
necessarily strike the posture of anti- 
Government in order to show its inde- 


J—7 


Your Chief Justice endowed’ 


pendence. The Judge interprets, applies 
laws without favour to either and its applica- 
tion in a particular case is embodied 


order which is passed to the executive to 
enforce. It is not the Judge’s personal order; 
it is substantially the product of the law and 


only marginally of the judicial mind. If its 
enforcement is resisted or evaded, the Judge 
is no more concerned than if he were an 
arbitrator. 


in an 


A British writer describes the judiciary as 
more than “neutral arbitral force”. 


In the recent Cochin conference of All India 
Law Seminar Mr. Justice Chandrachud while 
participating in the discussion on the “Role 
of Lawyers and Courts in the socio-economic 
transformation of the country” and “the 
reorganisation of the legal system” made many 
valuable suggestions for dissolution of the 
backlog and arrears of cases which have been 
mounting in recent years inspite of increase 
in the number of Judges from time to time. 
The Additional Solicitor-General of India, like 
Justice Khanna, observed that mere increase 
in the number of Judges would not result in 
speedy disposal of cases. 


A Government of a country does rest on law, 
liberty, representative Government and an 
impartial administration of justice. We are 
mainly concerned with justice. Law repre- 
sents the system of rules to be applied to the 
settlement of disputes between individuals 
and Government, or between individuals and 
individuals. Justice is the means of ensuring 
that the rules are applied correctly and 
impartially. It is the business of representa- 
tive Government, executive and legislative, to 
formulate new rules or to maintain old ones. 
But it is the business of the Courts to see 
that they are applied properly to existing 
disputes when they arise. This obviously 
involves an independent judiciary, a fair 
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procedure anda reasonable access to the 
Courts on matters which aré properly justici- 
able. 


When I entered the Bar 41 years ago, direct 
attacks on the judiciary were unknown. Near- 
ly ten years back, such direct attacks on the 
Indian judiciary assumed fairly disturbing 
dimension. Today, direct and indirect, overt 
and covert attacks on the judiciary are now 
constantly being .made by back-benchers, 
publicists hues and 
colours. 


and politicians of all 


Lord Hailsham says trat indirect and side 
references to them are habitually promoted 
from behind the ramparts of a few academic 


THE MADRAS LAW JOURNAL 


{1979 


institutions, and even on the radio and televi- 
sion. These animadversions naturally pro- 
voke popular manifestations of hysteria when- 
ever judicial decisions prove unpopular or are 
thought too lenient or too severe. 


Undeterred by such an increase in the volume 
of criticism, the judiciary has got to function 
without bias or partiality. ~ 


I trust your Refresher Course will sharpen 
your wits, increase your knowledge and for- 
tify your spirit of judicial authority and 
neutrality. 


I wish the function all success.” o 


y 


AN ILL-CONCEIVED LEGISLATION. 
By 

S. GOVINDARAJAN, B.SC.. B.L., Advocate and 
Government Pleader, Chidambaram.. 


When the dark clouds of emergency were 
hovering over the entire country:and_ civil 
liberties were throttled a very hasty, ill-draft- 
ed and ill-conceived legislation was enacted, 
namely, “The Tamil Nadu Debt Relief Act, 
(President’s Act XXXI of 1976)”. 


As the preamble reads, the Act professes to 
provide relief from indebtedness to landless 
agricultural labourers, rural artisans and small 
farmers in the State of Tamil Nadu. 


The statement of reasons makes ' interesting 
reading : ` 


The Government of Tamil Nadu ‚propose to 
implement liquidation of rural indebtedness 
in stages by imposing a moratorium on reco- 
very of dues from landless labourers, small 
farmers and marginal farmers and rural 
artisans and by undertaking legislation for 
such liquidation before the .expiry of the 
period of moratorium........ The Govern- 
ment of Tamil Nadu have now decided to 
give permanent relief by way of ‘liquidation 
of debts to the weaker sections of the 
rural community who are connected with 
agricultural production which is vital for the 
economic well-being of the nation;......... 


“The Bill seeks to achieve the above objects”. 


The Act consists of 15 sections. Section 3 
is the definition section. We are’ told that 
wood-cutter is not an ‘agricultural, labourer’ ; 
taxes due to Government and local authority 
are not ‘debt’; ‘family’ will not include the 
major and income earning sons; a person 
who does manual labour on agricultural land 
for his principal means of livelthood and 
whose annual household income does not 
exceed Rs. 2,400 is an agricultural labourer; 
a non-resident of Madras City or Municipal 
Towns having as his principal means of liveli- 
hood production or repair of traditional tools, 
implements and other articles used for 
agriculture or process any craft and gets an 
annual income of less than Rs. :2,400 is a 
rural artisan; a person who holds for his 
livelihood as tenant or owner less than 2 umits 
of land in the case of scheduled tribes and 
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one unit of land in the case of others is a 
small farmer and that 2 hectares of irrigated ° 
land or 1 hectare of land having facility for ~ 
growing any irrigated crop or half hectare of 
plantation crop etc., or quarter hectare of 
land having facility for more than one 
irrigated crop is a unit of land. 


Under section 4 the debts payable by the 
debtors under the Act are statutorily wiped 
out. Section 5 provides for statements to 
be provided by certain categories of creditors. 
Under section 6 mortgagor-debtors can apply 
to the Tahsildar for relief from indebted- 
ness. Section 7 provides for finality of 
orders of Tahsildar, subject to appeal under 
section 8 and, in harmony with the spirit of 
emergency, legal practitioners were prohibited 
from appearance as per section 9. Sec- 
tions 10 and 11 provided for offences and 
penalties. Section 12 cast the burden of 
proof on the creditor to show that a debtor 
is not entitled to the benefits of the Act. 
Under section 13 the usual exception in 
favour of decrees due to Government, local 
bodies and banks was incorporated. > 


A perusal of the entire Act will revea] that a 
more draconian and expropriatory legislation 
has never been passed. 


There can be no doubt that ‘debt due to a 
person is as much property as any- tangible 
or intangible property. 


While the Act in its statement of reasons 
stated that the object of the legislation was 
to liquidate rural indebtedness, yet in the body 
of the legislation there was fo such specific ` 
provision to indicate that the provisions of 
the Act were made applicable to rural inhabi- 
tant-debtors. Persons residing “in cities and 
towns can also claim benefits under the Act. 


In the other enactments like Tamil Nad 
Act IV of 1938, as amended by Act VIII of 
1973, Acts X and XLVIII of 1978 and Acts 
XV and XVI of 1976, persons who are 
income-tax, sales-tax, property tax or profes- 
‘sion tax assessees cannot claim any benefits 
under the Act. 


Unfortunately in this Act there is no such 
provision. A person may be owning several 
houses and assessed to property tax or profes- 
sion tax. But if he owns less than one unit 
of land, he can claim benefits under the Act. 
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Similarly a debtor may be having one or two 
major sons living with him and who are earn- 
ing members. Yet he can claim benefits 
under the Act. 


A wood-cutter is not a landless agricultural 
labourer under this Act and it is doubtful 
whether a carpenter, mason or goldsmith are 
tural artisans. 


In the case of unit of land the emphasis 
appears to be on irrigation facility for the 
number of crops raised and not on the revenue 
classification as wet, dry er garden land, 
which ex facie is absurd and confusing. 
Even the ceiling limit of one unit and its 
definition to contain 2 hectares or one hectare 
or half hectare or quarter hectare respectively 
appears to be arbitrary, artificial and illegal. 


Further the poor creditor is ruined and des- 
troyed. Even if he is a landless agricultural 
labourer rural artisan or small farmer or & 
poor widow if he or she had committed the 
sin of advancing any amount to any of his 
brethren of the categories referred to above, 
he or she is doomed. 


Normally a person who claims benefits under 
an enactment must initially prove that he is 
entitled to the benefits. Even this salutary 
principle is given the go-by. 


The right of representation by counsel which 
is an important right recognised on the princi- 
ples of natural justice is denied. 


The entire legislation is discriminatory, the 
benefits being extended only ta a particular 
section of the public, the classification being 
arbitrary and unjust. 


By one stroke of pen, the entire rural credit 
system is destroyed. In spite of all slogans 
and demonstrations no bank will advance any 
loan ta any of these persons without proper 
security. Formerly, they could approach 
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their neighbours or friends in times of need 
at any time of day or night. Now they 
cannot hope to get even a single pie. 


The creditor has the right to hold and acquire 
property as guaranteed by the constitution and 
by this ex-propriatory legislation the entire 
property is taken away without any compensa- 
tion whatever. In the latest decision of 
Ramaprasada Rao, CJ. and Ramanujam, J., in 
the case of Sarojini Ammal v. State of Tamil 
Nadu’, their Lordships have upheld the consti- 
tutional validity of Tamil Nadu Cultivat- 
ing Tenants Arrears of Rent (Relief) Act 
(XXI of 1972) merely on the ground that 
there is no automatic discharge of the earlier 
arrears of rent due by the tenants. An option 
is given to pay a portion of the arrears within 
a specified time and if they exercise the option, 
the previous arrears are discharged. Apply- 
ing the principles laid down in this and many 
other decisions, it will be clear that the Act is 
expropriatory, illegal and wtra vires. The 
avowed principles are merely a fraud on 
power and fraud on the constitutional guaran- 
tees. ' 


After the enactment of the recent Tamil Nadu 
Debt Relief Act XL of 1978, which provides 
relief for all sections of debtors including the 
categories covered by Act XXXI of 1976, 
one would expect the repeal of this obnoxious 
legislation. Curiously the enactment is not 
only not repealed but the relief is claimable 
both under Act XL of 1978 and Act XXXI 
of 1976. 


It is therefore high time that the Government 
of Tamil Nadu repealed this ill-drafted and ill- 
conceived draconian legislation at once with 
retrospective effect. 
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SHOULD SECOND APPEALS AND 
CIVIL REVISION PETITIONS BE 
ABOLISHED? 


By 
K. Parasaran, Advocate, Madras. 


With due respect to the Chief Justice of India, 
his suggestion for the abolition of Second 
Appeals, Civil Revisions and Criminal Revi- 
sions requires re-consideration. The Chief 
Justice is also reported to have suggested that 
Article 136 of the Constitution should be suita- 
bly amended to exclude petitions for Special 
Leave in all cases except against decisions 
rendered by the High Courts under Arti- 
cle 226 of the Constitution. 


The following legal position will make it clear 
that the reasoning of the Chief Justice is 
inconsistent. Second Appeals and Revisions 
are entertained only on questions of law 
andlor jurisdiction. The principle underly- 
ing Second Appeals and Revisions is there- 
fore to see that all subordinate Courts function 
within the bounds of law and within jurisdic- 
tion. The jurisdiction under Article 226 of 
the Constitution is intended to keep all autho- 
ritiès, statutory, administrative, quasi-judicial, 
Governmental etc., within bounds of law. 
The underlying principle is that a superior 
Court should restrain subordinate Courts and 
the other authorities referred to above from 
usurping jurisdiction or committing illegali- 
ties. Second Appeals and Revisions there- 
fore serve the same purpose as writ petitions 
under Article 226 of the Constitution, with 
this difference that while Second Appeals and 
Revisions are directed against the subordinate 
Courts, writ petitions are directed against 
authorities which are not subordinate Courts. 
If, therefore, for the purpose of liquidating 
arrears, Second Appeals and Revisions are to 
be abolished and Article 136 of the Constitu- 
tion has to be amended to exclude appeals by 
Special Leave against all other matters except 
against orders under Article 226 of the Cons- 
' titution, logically it must follow that Special 
Leave petitions against orders under Arti- 
cle 226 of the Constitution should also be 
excluded. This will only result in the rein- 
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forcement of the view expressed by 
Mr. Easwara Iyer, as reported in a section 
of the Press that “if the second appeals could 
be abolished, why not the Supreme Court itself 
be abolished”. 


This apart, there are many Central Laws and 
enactments which are applicable to all the 
States in the Union of India. Conflicting 
decisions may be rendered by various High 
Courts. In such an event, if an appeal to 
the Supreme Court is excluded, the same 
Central Law may be differently interpreted 
and applied in different High Courts, though 
that was not the intention of Parliament. 
Instances can be given of such situations, 
but one striking example is the construction 
of section 14 of the Hindu Succession Act, 
in respect of which various High Courts had 
given “divergent” views and the Supreme 
Court itself has had occasion to go back on 
its earlier view. 


It is painful to see a suggestion coming from 
the apex of the Judiciary to the Legislature 
to curtail the jurisdiction of Courts. High 
Courts and, in particular, the Supreme Court 
which is the apex of the Judiciary of India 
should have unlimited jurisdiction. This 
jurisdiction should never be whittled down. 
But the Supreme Court in the exercise of its 
unlimited jurisdiction, may impose on itself 
fetters on sound judicial principles as it has 
been hitherto doing in interfering under Arti- 
cle 136 of the Constitution. 


There has been enormous increase in the 


population. There has been enormous 
increase in statutory provisions. Litigation 
is therefore bound to increase. The remedy 


for liquidating arrears is not in the abolition 
of Second Appeals and Revisions. The most 
precious thing which now exists is the hope 
of every litigant that he has the safeguard 
of an ultimate chance of moving the Supreme 
Court by Special Leave. It would be disas- 
trous to shatter that “hope” of the litigant. 
The remedy for liquidating arrears in Courts 
is not in the abolition of Second Appeals and 
Revisions, but lies elsewhere. 
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NOTE ON SETH KHIARAM KRUSHI- 
RAM v. BALAJI SINGH, (1977) 90 
L.W. 572; with reference to the article 
in (1978) 2 M.L.J. (Journal) p. 22. 


By 


S. GOVINDARAJAN, B.SC., B.L., Advocate and 
Government Pleader, Chidambaram. 


The decision referred to above has been 
correctly decided and does not require any, 
reconsideration. 


Reliefs to agriculturists and non-agriculturists 
was sought to be provided as a temporary 
measure by the Tamil Nadu Government. 
First two Ordinances were passed and later 
regular enactments were passed. The key to 
the whole problem lies in the Explanatory 
Statements : á : 


“There has been wide-spread drought in the 
State and the agriculturists have borrowed 
debts in order to tide over the crisis caused 
by the failure of crops. It is in the interests 
of the general public that at the present time 
the agriculturists should be spared the distrac- 
tion and expenditure involved in litigation 
launched by creditors and be enabled to 
rehabilitate themselves in order that maximum 
possible advantage may result to the State in 
the matter of production of food crops. It 
has therefore been considered necessary to 
provide-that no suit for the recovery of a debt 
shall be instituted and no application for the 
execution of a decree for payment of money 
passed in any such suit shall be made against 
any agriculturists in any civil Court before the 
expiry of a year from the commencement of 
the Ordinance and all further proceedings in 
suits and applications.of the nature mentioned 
above, shall stand stayed till then. This 
Ordinance seeks to achieve the above object”. 
—Explanatory Statement for Tamil Nadu 
Indebted Agriculturists Temporary Relief 
Ordinance. 


“By the Tamil Nadu Indebted Agriculturists 
Temporary Relief Act (X of 1975), suits for 
recovery of debts due from agriculturists and 
application for execution of decrees for money 
passed in any such suits have been stayed for 
the period upto the 15th January, 1976. In the 
prevailing economic conditions it is considered 
necessary that similar relief should be granted 
to indebted persons who are non-agriculturists 
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not being persons who have been assessed to 
income-tax or sales-tax for the financial years 
ending 31st March, 1974 and’ 3ist March, 
1975 or assessed to property tax or house-tax 
in all the four years immediately preceding 
lst April, 1975 for an annual rental value 
of not less than Rs. 2,400 (Rupees two 
thousand four hundred). 


The Ordinance seeks to give effect to the 
above proposal” .—Explanatory Statement for 
Tamil Nadu Indebted Persons Temporary 
Relief Ordinance. 


The Acts replacing the Ordinances ‘and the 
subsequent enactments extending the period 
have been passed with the same object in view, 
via., to provide temporary relief of agricul- 
turists and non-agriculturists who had borrow- 
ed money and are debtors on the date of com- 
ing into force of the Ordinance so that they 
can rehabilitate themselves. 


- 


Neither the scope of sections 3 and 4 nor 
the definition of the debt in any way affect 
the issue. The words ‘any liability’ in the 
definition of “debt” qualify only any liability 
‘in cash or kind’ and do not disclose “any 
liability incurred at any point of time”. 
Similarly the words “debt is due” can only 
signify “debt due” as on the ‘date of coming 
into force of the Ordinance. There is no 
necessity to specifically exclude debts contract- 
ed after the commencement as it is redundant. 
The Ordinances and their explanatory’ state- 
ments make it clear that they have been 
enacted only for persons who are indebted 
as on these dates to grant them relief and 
rehabilitation. Any other strained construc- 
tion will be only defeating the object of the 
Legislature in making these enactments. 


In this connection, it will be worthwhile to” 
refer to two Full Bench decisions of our 
High Court on the scope of section 13 of 
Madras Act IV of 1938. In S: M. 
Tharanganor v. Sankara Pandia Mudahar’, 
S. Ramachandra Iyer, J., delivering the 
judgment on behalf of thé Full Bench said 
that the words ‘any debt’ should in the context 
be taken to’ refer only to “subsisting debt’. 
In Chellamnial v. Abdul Gaffoor Saheb?, 





1.” (1958) 2 M L.J. 222. 
2. (1°61) 2 M.L.J. 222 : LL-R. (1961) Mad. 1061 ; 
74 L.W. 556 : A.LR. 1962 Mad. 1. 


ål, 


Srinivasan, J., delivering the judgment 
on` behalf of the Full Bench ‘says “it 
seems to us that the “interest due’ means 
interest still remaining payable by the debter 
and cannot be equated to interest both paid 
and still: remains to be paid”. 


The Fpa Statements and the decision 
of our High Court all point to the conclusion 
that the two enactments intended for agricul- 
turists and non-agriculturists confer benefits 


PUNCTUATION MARKS AND INTER- 
PRETATION OF STATUTES |; 


By 


S. R. VEERARAGHAVAN, Advocate, Tiruvanna- 
malai. 


Punctuations are to help the readers to find 
out the true intention of the writer or the 
Legislature. For instance, a small comma 
can do havoc in the following sentence, 
“HANG HIM NOT LET'HIM GO”. IH 
the comma is put after ‘not’, the sentence will 
be, “Hang him not, let him go”. If it is put 
before ‘not’, then the meaning will become 
entirely different as the sentence will be read, 
“Hang him, not let him go”. So the import- 
ance. of the punctuation marks. 


As to the value- given to punctuation marks 
while construing a statutory provision, a Divi- 
sion Bench of our High Court, in Panthanam 
Ammal and others v. Srinivasa Ayyangar 
& Sons, held: 


“All the text-book writers are of the unani- 
mous view that a punctuation mark cannot have 
@ controlling effect in the construction of a 
statutory provision though it may be of some 
assistance in the case of ambiguity. So long 
as the language is clear and the purport of the 
statutory provision-is unambiguous, the absence 
or presence of a punctuation mark cannot 
have the effect of distorting the statutory 
provision”. 





l 92 L.W. 35: (1979) 1 M.L.J. 253.57 


E 


THE ri bpA LAW JOURNAL . 4 


only for persons who are indebted as on the 
date of coming into force of thé” Ordinances 
or in other words they relate only to “debts 
contracted prior to the coming into force of 
the Ordinances and not to debts copiata 
thereafter. 


The decision therefore ` does not, in my 
view, require any reconsiderations at all. 


The decisions reported in Aswini Kumar 
Ghose y, Arabinda, Dr. N. Natesan y. Mrs. 
Santhalakshm#, to quote a few, were relied 
upon in that decisión and the Division Bench 
approved the view of Justice Balasubrah- 
manyan in A. Annamalai v., Saraswati 
Ammal* in preference to the view of Justice 
N. S. Ramaswami in Ramakrishnan v, Kanda- 
swami Thevar’. In A. Annamalai v. Sara- 
swati Ammal*, at para. 10 it was observed: 


“It seems to me that no significance should 
be attached to the absence of a comma after 
the words, ‘or on the application of the decree-_ 
holder’. To construe Acts according to the 
absence of punctuation marks, would be to 
construe legislative enactment, not according 
to the intention of the Legislature, but accord- 
ing to the intention of the statutory draftsman 
»seveeee conceive that what the Legislature 
passes in its reading of the Bills are sections 
and other provisions; it dees not pass punctua- 
tion marks, as part of the reading, except- 
ing in cases, where, as might happen on 
Occasion, while introducing amending provi- 
sions, punctuation marks are specifically 
adverted to in the amendments themselves’. 
A Full Bench of the Allahabad High Court in 
Hakim Singh v. Shw Sagar®, bas opined 
that when a statute was carefully punctuated 
and there was doubt about the meaning, 
weight should undoubtedly be given to the 
punctuation and that punctuations might have 





2. 1952 8.C.J, 568: 1953 S.0.R. 1: A-LR. 1952 S.C, 
369. 

8, (1971) 2 M.L J. 164. - 

4. 91 LW. 642: (1978) 2 MLJ. 447. 

5. (1975) 88 L.W. 255. 

6. A.LR. 1973 All 596. 
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its uses in some cases but it could not certainly 
bè regarded as a controlling element and 
could not be allowed to control the plain 
meaning of a text. In Lewis Pugh v. 
Ashutosh’, it was held that commas were not 
part of the statute. 


On the other hand in Board of Revenue, Mad- 
ras v. Ramanathan Chettiar®, a Division Bench 
. of the Madras High Court observed. “The 
phraseology of this clause is not very happy, 
because it is obvious that the words could 
bear either meaning; but the statute has been 
punctuated, and we must take the punctua- 
tion marks, as part of the statute. If it 
was intended to read the words ‘as obsolete’ 
as governing ‘sold’ one would expect to find 
a comma after the word ‘sold’. There is 
none, the comma being put after the word, 
‘obsolete’ ”.- 


This Madras decision has been followed in 
(1974) Labour and Indus. Cases 1305: 
(1974) 2 Serv.L.R. 298. The observa- 
tions of the Rajasthan High Court in Badri- 
narain v. State, may also be considered: 


“So far as the Acts of the Indian Legislature 
and the Constitution of India are concerned, 
it has been held that in India, the punctua- 
tions in the statutes should not be ignored. 
We cannot, therefore, ignore the comma after 


n 


the words, ‘by doing any act’...... ; 


This judgment was based on the decisions 
reported in State v. Kalekhan*°, -In the case of 
Blanche Somerset Taylor v. Charles George 
Bleach", Isap Ahmed v. A. Ahmadij#?; 
Ramanathan  Chettiar’'s case, Krishnaji 
Gapol, In re and Gopalan v. State of Mad- 
rast, 


Justice N. S. Ramaswami in Ramakrishnan’s 
caset? ; though not approved of by the Division 


7. 561A. 93; 56 MLL.J. 517: 29 L.W. 449: A.LR. 


1929 P.C. 69. 


8. 46 M.L.J. 42: 19 L.W. 34: A.LR. 1924 Mad. 


455 at 456, 

9, A.LR. 1957 Raj. 64. 

10. I.L.R. 37 Mad. 113: A.LR. 1914 Mad. 502. 
11. A.LR. 1915 Bom. 50. 

12. A.LR. 1917 Bom. 254 (F.B.). 

13. 46 M.L,J. 42: A.LR. 1924 Mad. 455. 

14. A.LR. 1948 Bom. 360. 

15, 1950 S.C.J. 174: (1950) 2 MLJ. 42; ALR. 
1950 S.C, 27. 

16, (1975) 88 L.W. 285, 
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Bench in Panthanam Ammas case, felt 
that: 


“The significant fact to be noted is that after 
the words ‘on the application of a decree 
holder’ there is no comma. That means that 
the subsequent clause ‘within six months from 
the date of publication of this Act’ has to be 
tacked on to the clause ‘on the application of 
the decree-holder’...... ms 


Above all, the Supreme Court in its very 
recent judgment reported in Mohd. Shabbir 
v. State of Maharashtra‘, categorically stated: 


“On an interpretation of section 27, it seems 
to us that the argument of Mr. Singh is well 
founded and must prevail. The words used 
in section 27, namely ‘manufacture for sale, 
sells’, have a comma after each clause but 
there is no comma after the clause ‘stocks or 
exhibits for sale’ The absence of 
any comma after the word ‘stocks’ clearly 
indicates that the clause ‘stocks or exhibits 
for sale’ is one indivisible whole and it 
contemplates not merely stocking the drugs 
but stocking the drugs for the purpose of 
sale and unless all the ingredients of this 
category are satisfied, section 27 of the Act 
would not be attracted”. 


Even though no case-law has been referred 
to in the above-quoted Supreme Court deci- 
sion, it looks as if the view expressed in 
Board of Revenue v. Ramanathan, and the 
like alone has been favoured. 


ever eese 


Commas and other punctuation marks, if 
indiscriminately put, have no significance at 
all. At the same time, if precisely and 
rightly put, punctuation marks will enable 
one to grasp the true and plain meaning. 
A duty is thus cast upon the draftsmen to 
punctuate the enactments accurately and 
carefully. 


TA 


17. 92 LW. 35: (1979) 1 M.L.J. 253, 

18. * (1979) 1 S.0.Q, 568: (1979) Cr.L.J. 466: A.LR. 
1979 S.G. 564 at 565. 

19. 46 M.L.J. 42; ALR. 1924 Mad. 455. 
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DEEP THOUGHT OVER VATSALA. 


v. OFFICIAL ASSIGNEE OF MADRAS 
REPRESENTING THE ESTATE OF 
S. V. NAMASIVAYAM, (1979) 1 M.L. 
J. 92 L.W. 126. 


By ` 
R. THILLAIL VILLALAN, Madras. 


Ramaprasada Rao, CJ., has given a laud- 
able interpretation to the second proviso to 
section 10 (1) of the Tamil Nadu Buildings 
(Lease and, Rent Control) Act (XVIII of 
1960) as amended by Act (XXIII of, 1973), 
explaining the principle of jus tertii, 


The second proviso of rule 10 (1) of the Act 
runs as follows :— 


“Provided further that where the tenant denies 
the title of the landlord or claims right of 
permanent tenancy, the Controller shall decide 
whether the denial or claim is bona fide and 
if he records a finding to that effect, the 


landlord shall be entitled to sue for eviction’ 


of the tenant in a civil Court and the Court 
may pass a decree for eviction on any of the 
grounds mentioned in the said - sections, 
notwithstanding thdt the Court finds that such 
denial does not involve forfeiture of the lease 
or that the claim is unfounded”. 


The Chief Justice has stated in the above- 
said Vatsala’s caset, as follows: 


“Tet us consider whether the defence of the 
tenant in question could be said to be one 
which is available to such tenants under the 
second proviso to section 10 (1). Jus tertii 
is a well known principle in law wherein a 
person whose rights are sought to be inter- 
fered with by another takes unbrage under 
the rights said to be vested in a third-party 
other than the party opposing him and in 
certain circumstances, the defence of jus 
tertii is available to the affected party. But 
in a case like the one under consideration, 
wherein the Act itself is to protect:the tenants 


ena . OF eie 
: à PESE 


1. (1979) 1 M-L.J. 210 : 92 L.W. 126. 
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from unlawful and unreasonable eviction and 
is not intended to protect the interests of 
persons other than the tenants, whether the 
intendment of the Legislature in accordance 
with the language of second proviso, to sec- 
tion 10 (1) was and is that the denial of title 
contemplated in the second proviso would also 
include the invocation of the doctrine of jus 
terti#. Section 10 (1) provides that the 
tenants shall not be evicted whether in execu- 
tion of a decree or otherwise except in accord- 
ance with the provisions of this section or sec- 


-tions 14 to 16, provided that where the tenant 


denies the title of the landlord or claims right 
of permanent tenancy, the Controller shall 
decide whether the denial or claim is bona fide 
and if he records a finding to that effect, the 
landiord shall be entitled to sue for eviction 
of the tenant in.a civil Court and the Court 
may pass a decree for eviction or any of the 
grounds mentioned in the said sections, 
notwithstanding that the Court finds such 
denial does not involve forfeiture of the lease 
or that the claim is unfounded. 


It, therefore, follows that if the finding of 
the Rent Controller is that the denial is not 
bona fide, then the Controller would be entitl- 
ed to pass an order for eviction. The ques- 
tion that arises in the instant case is whether 
such a denial as contemplated under the second 
proviso to section 10 (1) has arisen. The 
proviso is very clear when it says that the 
tenant should deny the title of the landlord. 
Tt does not say that the tenant can vest the 
title to the property in his occupation in third 
parties. This is the concept which is incurred 
in the principle of jus tertii. It is only in 
cases where the tenant while opposing an 
application for eviction under the provisions 
of Act XVIII of 1960, sets up title in himself 
or herself, the second proviso would come 
into operation and it is in that context alone, 
the Rent Controller would have jurisdiction 
to find whether the denial of title of the 
landlord and the setting up of such title in 
himself or herself by the—tenant is bona fide 
or not. I am of the view that it is not open 
to the tenant to plead, taking advantage of the 
open language of the second proviso to sec- 
tion 10 (1) that the denial as ‘regards the 
title ofthe landlord might even mean and 
include the vesting of the title to the property, 


! 


in a third party. On the other hand, I am 
of the view that such denial of title of the 
landlord would be the resultant of a claiming 
of title in the property by the tenant herself 
or himself and not by setting up title in a 
third-party”. 


The Rent Controller must have jurisdiction to 
give finding. For this purpose, there must 
be relationship of landlord and tenant between 
the petitioner and respondent in the case of 
petitions for evicting tenants. Therefore, 
there must be acceptance of tenancy but denial 
of title of the landlord or claim of right of 
permanent tenancy. If the respondent sets 
up title in third party, then he will not be a 
tenant of the petitioner and then, the Rent 
Controller will have no jurisdiction at all to 
go into the question whether the denial or 
claim is bona fide one or not. In analogous 
circumstances in Rukamoddia Dastagirsab v. 
Basawwa and others*, under the Mysore Rent 
Control Act (XXII of 1961), Nesargi, J., 
said that: 


“Sri K. A, Swami pointed out that in every 
case under the Act the jurisdictional fact, that 
relationship of landlord and tenant subsists 
has to be established and whenever a tenant 
disputes the status of the landlord the deci- 
sion on the grounds on which such a dispute 
is based, cannot be considered as an incidental 
one, and hence grave consequences in view 
of the doctrine of res judicata and section 48 
(6) of the Act would follow, and argued that 
the Courts functioning under the Act should 
not be permitted to determine disputes as to 
the title of the landlord in the guise of settling 
the jurisdictional ‘fact. 


Whether such decision operates as res judt 
cata, would depend on the facts and circum- 
stances of each case. But, one thing that is 
certain is that in view of section 48 (6) of 
the Act, the decision rendered either by the 
Court or the District Court or the High Court 
as the case may be under the Act, becomes 
final and cannot be called in question in any 
Court of law, whether in o suit or other 


oe 


2. ALR. 1974 Mys. 46. 
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proceedings, either by way of appeal or revi- 
sion. It cannot be disputed that a Court 
under the Act settles the jurisdictional facts 
viz., whether there subsists a relationship of ' 
landlord and tenant between the parties. 


In Venkatarama v. P. H. Seshagiri Rao’, 
it is held that where the tenant questions the 
status claimed by the applicant for eviction as 
landlord, the Munsiff cannot make any order 
under the statute (section 29 of the Act) 
without first settling the dispute as to the 
existence of the jurisdictional fact. That 
jurisdictional fact is the existence of the 
relationship of landlord and tenant in respect 
of the premises. 


This decision is followed in Narayana Ray v. 
Appaji Rao*. In that case, a tenant challeng- 
ed that the property occupied by him was not 
a ‘premises’ as defined in the Act and, there- 
fore, the petition filed by the landlord was 
not competent before the Court functioning 
under the Act. This Court held that whether 
the property in question was or was not a 
‘premises’ under the Act was to be decided 
by the Court functioning under the Act as 
it was incumbent on it to determine that 
jurisdictional fact. ` 


In Hajarabi v. Babalal Hasimsaheb’, the 
tenant contended that there was only ostensi- 
ble title in the petitioner-landord while in fact 
the petitioner-landlord was only a benamidar 
for himself (the tenant) and, therefore, there 
was no relationship of landlord and tenant 
existing between the parties. The Munsif 
considered that dispute and directed the peti- 
tioners before him to obtain a declaration 
from the civil Court regarding their title to 
the properties. This Court in revision held 
that existence of the relationship of landlord 
and tenant was a jurisdictional fact and it 
was incumbent on the Court to determine that 


3. (1965) 1 Mys.L.J. 560. 
4. , (1971) 2 Mys.L,J. 370. 
5. GR.P, No. 44 of 1969 dated 25th January, 1971 


( Mysore). 
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fact. It further held that the question of 
title to the premises and whether the petitioner, 
was the benamidar for the respondent-tenant 
or not, did not really arise in the proceedings 
and that question was outside the scope of 
- the Act and that as it did not really arise; it 
was unnecessary for the Munsif to have 
directed the petitioners to obtain an adjudi- 
cation on the question of their contention as 
to the benami nature of the title alleged by 
the landlord. 


In view of the foregoing it is manifest that 
existence of relationship of landlord and 
tenant between the parties is a jurisdictional 
fact and it is incumbent on the Court func- 
tioning under the Act to determine that ques- 
tion. The consistent view taken by this 
Court as already stated above is that even a 
dispute relating to the title of the landlord 
if not complicated, can be decided by the 
Court, in case it is absolutely necessary to do 
so, to determine the jurisdictional fact. Now 
the question would be whether such a decision 
can be regarded as incidental on the ground 


that the decision on such a dispute relating to` 


title would have nothing to do with the, relief 
claimed in the proceeding. I am unable to 
agree with the contention of Sri Krishnaswamy 
Rao that on the facts apd circumstances of 
the case on hand such a decision can be 
regarded as incidental”. 


Therefore if the respondent (tenant) attempts 
to set up title in a third party, the Rent 
Controller, will have no jurisdiction to decide 
the dispute and give finding on the point of 
denial of title or claiming permanent tenancy. 


The intendment of the Legislature is very 
clear and visible by the guardedly worded 
proviso. There should be two conditions 
before the Rent Controller can go into the 
question of bona fide of the denial of title by 
the tenant. (1) There must be denial by the 
tenant who accepts the relationship of landlord 
and tenant by which Rent Controller gathers 
jurisdiction or authority under the Act; 
(2) Denial should be on the specified two 
grounds; (@) denial of title of landlord; 
(b) claim of permanent tenancy but not on 
any other ground especially of setting* up 
title in third-party, ; 


1 


In this connection it will be helpful to look 
into Thantkachala Naicker v. Vinatheertha 
Vinayagar Koil by its Managing trustee* 
which is direct authority, for the proposition 
that denial must be by the tenant only and it 
also must be on the ground of setting up 
title in himself or claiming permanent tenancy - 
and then only the question of bona fide will 


arise. The facts of the case will disclose 
that the denial made by the tenant is 
only about the ownership of superstructure 


on the land leased to him. The relevant 
portion is:—“One of the contentions raised 
by the tenant before the Rent Controller was 
that the building itself had been put up by him 
that the subject matter of the lease is only 
the land and that therefore the Rent Control- 
ler had no jurisdiction to entertain the peti- 
tion for eviction. The Rent Controller and 
the Appellate Authority have given a finding 
that what was lct out was not merely the 
land but the land with the building. They 
mainly relied on the rent receipts issued by 
the landlord to the tenant in which it is not 
stated that the rent was for land. The 
receipts are in printed form and it is in Tamil. 
The words ‘“e&@ach/smrteaer’’ occur in 
all the receipts; neither of those two words is 
struck- off. It is contended on behalf of the 
tenant that these printed forms where neither 
the word ‘‘e?@ser” nor the word ‘Ss. oer’ 
is struck off do not clinch the issue, that 
the same is not conclusive to show that the 
building as such had been the subject-matter 
of the lease which was in the year 1948 and 
that the Courts below ought not to have given 
a finding in favour of the landlord mainly 
on the basis of the above said receipts. It 
is further contended that in any event the 
dispute raised by the tenant regarding owner- 
ship of the superstructure is a bona fide dispute 
and it is not within the jurisdiction of the Rent! 
Controller’s Court to actually decide the ques- 
tion of title, though in considering whether 
it has jurisdiction to entertain the petition 
for eviction or not it can incidentally go 
into the question of title. In the face of the 
receipts it cannot be said that there is no 
bona fide dispute regarding the ownership of 
the superstructure. The only two points the 
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Rent Controller framed for consideration are, 
about the question of wilful default and that 
about sub-letting. Incidentally in the course 
of the order no doubt the Rent Controller 
discusses the question as to whether the 
superstructure had been put up by the tenant 
and therefore the Rent Controller had no 
jurisdiction. It is not within the jurisdic- 
tion of the Rent Controller Court to give a 
final decision regarding to title the pro- 
perty. That is a question to be decided only 
by a civil Court. The Rent Controller Court 
is only to examine whether the denial of 


METHOD OF ASSESSMENT OF 
PROPERTY TAX UNDER DISTRICT 
MUNICIPALITIES ACT — JUDICIAL 
DECISIONS AND THEIR IMPACT. 


By koi 


P. PEPPIN FERNANDO, B.A., B.L., Advocate, 
Government Pleader, Tirunelveli, 


This article is an attempt to bring to the 
notice of the State Legislature: the impact 
and consequences created on the mode and 
basis of assessing property-tax under Munici- 
pal and Panchayat Acts by certain decisions 
of the Supreme Court and the Madras High 
Court. 


As per section 82 of the Tamil Nadu District 
Municipalities Act “Every building shall be 
assessed together with its site and other 
adjacent premises occupied as an appurtenance 
thereto, The annual value of lands and 
buildings shall be deemed to be the gross 
annual rent at which they may reasonably be 
expected to let from month to month or from 
year to year (less a deduction, in the case of 
buildings, of ten per cent. of that portion of 
such annual rent which is attributable to the 
. buildings alone, apart from their sites and 
the adjacent lands occupied as an appurten- 
ance thereto) and the said deduction shall be 
in lieu of all allowances for repairs or on 
any other account whatsoever. In cases 
where annual rental value cannot be fixed, 
the annual value of the premises shall be 
deemed to be six per cent. of the total of 
the estimated value of the land and the esti- 
mated present cost of erecting the building 
after deducting ‘for depreciation a reasonable 
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title on the part of the tenant is pona: pie or 
not”. DO "i i . . 


The tenant can come under the shelter of the 
second proviso of section 10 (1) of the Act 
only when he accepts the tenancy but denies 
the title of landlord by setting up title in 
himself, not vesting it in third party or 
claiming permanent tenancy, in addition to 
the ground of non-avallability of benefit by the 
principle of jus tertii. This is only an 
addenda but not corrigenda to the judgment 
in the above case. 


amount which shall in no case be less than 
ten per centum of such cost”. 


The State Government, under section 82 (3), 
was empowered to make necessary rules 
regarding the manner of valuing the land, the 
present cost of erecting the building and the 
amount to'be deducted for depreciation. 
Schedule IV, rule 6 of the said Act gives an 
absolute power to the Executive Authority 
to determine its value of any land or building 
for purpose of the property tax. Schedule IV 
of section 82 (1), does not give any indica- 
tion as to how the valuation of the property 
is to be calculated or arrived at. 


Under section 120 of the Tamil Nadu Pancha- 
yat Act of 1958, house tax is to be levied 
on the basis of classified plinth area or on 
the basis of annual rental value or capital 
value or on the combination of any two or 
more of the above basis. The Government, 
under section 120 (4), is empowered to’ 
make necessary Rules for ascertaining the 
annual or capital value. The Madras 
Panchayat Rules, Chapter IV (Notification 
No. 40) lays down the manner of ascertain- 
ing the annual or capital value of houses. 
It is laid down that the capital value of the 
house shall be deemed to be the total of the 
estimated value of the land and the estimated 
present cost of erecting the house after deduct- 
ing for depreciation a reasonable amount 
which shall in no case be less than 10 per 
centum of such cost. The annual value of 
the house will be the rent for which it may 
reaspnably be expected to let from month to 
month or from year to year less a deduction 
of 10 per centum of such annual rent. Here 
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also it is to be noticed that no indication as 
to- how the ‘valuation of the property, either 
rental or capital value, -is to be arrived: at. 
In both these enactments, the term used as 
far as the annual rental value is concerned 
is “the rent at which the property -may 
reasonably be expected to let from month to 
month or year to year”. Therefore an 
Executive Officer has to decide the rental 


value according to the circumstances prevail- , 


ing in the town or locality and the amenities 
enjoyed in respect of the building. There- 
fore, naturally when there were no written 
rules, the Executive Officers were relying 
upon their “estimates” and “best of judg- 
ments”. The “estimates” are again checked 
by the concerned officer at the time of revision 
or by the local body at the time of appeal 
by the assessee. ` 


This procedure was in existence and in fact 
was accepted by the assessees for a very long 
time. The civil Court is not an appellate 
authority in respect of the quantum of the 
value arrived at by the Executive Officers. 
_ It was held in Madurai Municipality through 

its Commissioner, D. Gnanavolivu v. R. Rama- 
krishnan, Sundaram Chettiar and another’, 
that fair rent fixed under the House Rent 
Control Act may be taken into consideration 
by the Municipal Authorities in computing’ 
the annual value under section 82 of the 
Madras District Municipalities Act, but they 
are not bound to take such fair rent, as 
necessarily the rent for which the building 
‘may reasonably be expected to be let within 
the meaning of the section. It was further 
held that the determination of fair rent under 
Rent Control Act is to a certain extent artifi- 
cial and hypothetical and may not represent 
the rent at which the premises could reason- 
ably be expected to be let during the parti- 
cular year of assessment to property-tax. 
A. S. Kuppusamy Iyer v. The Tirunelveli 
Municipal Council represented by the Commis- 
sioner®, went to the extent of stating that for 
the purpose of ascertaining the reasonableness 
of the rental value, the local body should not 
be guided by the fair rent fixed by the Rent 
Controller under the Rent Control Act. It 





1. (1955) 2 M.L.J. 369: 69 L.W. 583: LL.R. ¢1956) 
Mad. 530: A.ILR, 1956 Mad, 49, ; 
2, (1955) 2M.L.J. 467. 


is‘ evidently clear “that Rent Control Act and 
the Municipalities or Panchayats Act are 
distinct, separate and special enactments. It 
is submitted that the notion of fair rent 
under Act XVIII of 1960 cannot be import- 
ed to the District Municipalities ‘Act or the 
Panchayats Act. Both these enactments have 
no connection with each other, even though 
both have been passed by the same Legislature. 


The Supreme Court in Guntur Municipal 
Council v. The Guntur Town Ratepayers 
Association etc.*, following; Corporation of 
Calcutta v. Padma Debs*, laid down that the 
municipality has to look into and be bound 
by the fair and standard rent which would be 
payable for particular premises under the 
Rent Control Act in force during the year of 
assessment. It went one step further and 
stated that there is no distinction between 
buildings, the fair rent of which has actually 
been fixed by the Rent Controller and those 
in respect of which no such has been fixed. 
The Supreme Court expects the Municipal 
Authorities to arrive at their own figure of 
fair rent im accordance with the principles 
laid down in the Rent Control Act. This 
decision of the Supreme Court has been 
followed by the Madras High Court in 
K. M. S. Abdul Hasan v. The Thiruvarur 
Municipality represdnted by the Commis- 
sioner, Municipal Office,  Thirwvarur’. 
Justice Paul quoting, Guntur Municipal Coun- 
cil y. Guntur Town Rate-payers ASSocia- 
tion etc, held that the Municipality should 
have arrived at the annual rental value 
in accordance with the principles laid 
down by the Supreme Court in the aforesaid 
case. It held that the Commissioner had 
arbitrarily fixed, though ina bona fide 
manner, the reasonable rent that the proper- 
ties would fetch. Hence as per this decision 
the provisions of Act XVIII of 1960 are to 
be followed ` strictly. In S. Ramusams v. ` 
The Commissioner, Municipal Corporation, 
Madras®, Justice Ramanujam held that the 





3. (1971) 2 M.LJ. (S.C) 7: (1971) 2 8.GJ. 142: 
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annual rental value of the building has to be 
determined only with reference to the fair 
rent formula provided for in the Tamil Nadu 
Act XVIII of 1960, and that it should be 
strictly followed in respect of the buildings to 
which the abovesaid Act applies. His Lord- 
ship following Guntur Municipal Council v. 
Guntur Town Rate-payers Association etc.7, 
held that Madurai Municipality's Case®, was 
no longer good law. 

In New Delhi Municipal Committee v. M. N. 
Soi and another®, it is laid down that the 
Assessing Authorities are obliged not to assess 
at a higher rental value than the “Standard 
Rent” fixed under the Rent Control Legisla- 
tion. Justices M. H. Beg and P. N. Shingal, 
held as follows :— 


“Thus whatever may be our views on the 
reasonableness of tying down assessment, for 
the purposes of rating, to the concept of a 
rent which has been held to be fair rent in 
the past but does not a bear a real relation- 
ship to the prevailing conditions of the market 
for accommodation if it was uncontrolled, we 
find it impossible to get over the ratio dect- 
denti of this Court in Smt. Padma Deb's 
Case which we are bound to follow. This 
was that, if a rent which is higher than that 
which can be legally demanded by the land- 
lord and actually paid by a tenant, despite the 
fact such violation of the restriction on rent 
chargeable by law is visited by penal conse- 
quences, the Municipal authorities cannot take 
advantage of this defiance of the law by the 
landlord. Rating cannot operate as a mode 
of sharing the benefits of illegal rack-renting 
indulged in by rapacious landlords for whose 
activities the law prescribes  condign 
punishment”. Ramaprasada Rao, CJ., in 
C. G. Ramanathan v. Commissioner, Corpo- 
ration of Madras”, has held that in order to 
arrive at the annual valuation of the premi- 
ses, which is ordinarily let out and which is 
within the jurisdiction of the Corporation of 
Madras, the taxing authorities are entitled 
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to assess and estimate the rent which the 
property may reasonably be expected to fetch. 
What is ‘reasonably be expected to fetch’ is 
a matter Which varies from case to case; it 
all depends on the facts of each case. If there 
is no proof of letting the building prior to the 
challenged valuation for the purpose of fixing 
the property tax, then the yardstick adopted 
by the Corporation in fixing such reasonable 
rent can be scrutinized by the authorities in 
the higher hierarchy. Quoting Municipal 
Counil, Tirunelveli v, Hanifa, his Lordship 
observed that, though the Municipality while 
determining the annual rental value, was not 
bound by the actual rent paid by the tenant, 
the rent fixed under the lease deeds should 
normally be taken as the best prima facte 
evidence, in the absence of proof that any 
other element was responsible for fixing up 
a lower rent, and that, if the Municipality 
wanted to enhance the rent, there must be 
proof that a hypothetical tenant intending to 
use the property for the same purpose would 
pay more. But in this decision the earlier 
decisions of the Supreme Court have not been 
referred to. Probably the Chief Justice had 
pronounced this judgment only on the facts 
of the case because there was clear evidence 
of the quantum of the rent payable by the 
tenant vigs., Parry & Co., paying Rs. 900 
per month as rent. 


Thus the series of decisions of the Supreme 
Court and of our High Court have laid down 
that the provisions of the Rent Contro! Act 
—now Act XVIII of 1960 are to be strictly 
followed m assessing’ the property tax. These 
decisions have created various practical diffi- 
culties. No executive authority will be able 
to arrive at the fair rent except either by 
spending almost all its time in such calcula- 
tion or by expending huge money in engag- 
ing qualified Engineers for this purpose. 
Quinquennial revisions are done once in five 
years. When the cost of administration has 
increased, the taxation also will have to be 
increased in proportion at least. To tax a 
building as per provisions of Act XVIII of 
1960 will only create standard and fixed in- 
come to the Local Body. But when the ex- 
penditure increases due to various reasons, the 
Local Body may not be able to provide 
eee" 
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amenities with such fixéd and unalterable tax 
income, `’ 


When such difficulties were expressed to 
their Lordships of the Supreme Court in 
Guntur Municipal Council v. Guntur Town 
Rate-payers Association etc.®, the answer 
was “Tt has been pointed out by the learn- 
ed counsel for the respondents that accord- 
ing to the rules contained in the fourth 
Schedule to the Municipalities Act, the 
assessment books have to be revised once in 
every five years and the quinquennial assess- 
ment thus made enures for that period. But 
it appears from the rules that a procedure 
has been prescribed for changing the assess- 
ment whenever a case is made out for doing 
so. We are not concerned with the procedural 
difficulties which may be experienced. We 
have to declare what the law is and as appears 
to be well-settled the assessment of valua- 
tion for the purpose of tax must be made in 
accordance with and in the light of the pro- 
visions of the Rent: Control Act which would 
be in force during the period of assessment”. 


In view of these decisions several suits repre- 
senting the entire assessees of a Town or 
Panchayat have been filed. Temporary and 
perpetual injunctions had been granted res- 
training the ‘authorities from collecting the 
enhanced tax. But unfortunately, to quote 
Vaddebayine Tulasamma v. Sesha Reddy™, 
the Legislature for all these years right from 
1962 upto now did not care to step in to re- 
move the constructional dilemma facing the 
Courts and adopted an attitude of indifference 
and inaction, untroubled and unmoved by the 
large number of cases on this point, encum- 
bering the files of different Courts in this 
State, when by the simple expedient of an 
amendment to Local Bodies Act, it could have 
put an end to needless litigation. This is a 
classic instance of a statutory provision which 
by reason of inept draftsmanship, has created 
hardship for litigants and local bodies but prov- 
ed a paradise for lawyers. To quote further 
in Veddebayina Tulasamma v. Sesha Reddy", 
“it illustrates forcibly the need of an autho- 
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I 
rity or body to be set up by the Government or 
the Legislature which would constantly keep 
in touch with the adjudicatory authorities in 
the country as also with the legal profession 
and immediately respond by making recom- 
mendations for suitable amendments when- 


' ever it is found that a particular statutory 


provision is, by reason of inept language or 
unhappy draftsmanship, creating difficulty of 
construction or is otherwise inadequate or 
defective or is not well conceived and is con- 
sequently counter-productive of the result 
it was intended to achieve. If there is a 
close inter-action between the adjudicatory 
wing of the State and a dynamic, ever-alert 
authority or body which responds swiftly to 
the drawbacks and deficiencies in the law in 
action, much of time and money, which is at 
present expended in fruitless litigation would 
be saved and law would achieve a certain 
amount of clarity, certainity and simplicity 
which alone can ‘make it easily intelligible to 
the people.” 


Unless and until the Legislature amends the 
Municipal and Panchayat Acts by setting up 
definite Rules and Regulation for the method 
of assessing the property assessment, the admi- 
nistration of the local bodies will come to a 
halt. The assessees also cannot be expected 
to rush to civil Courts very often at heavy 
cost to redress their grievances regarding pro- 
perty assessment, 


Hence, in the interest of assessees, local 
bodies and the Government, it is submitted, it 
is high time that the Legislature should step 
in to bring suitable amendments in the Dis- 
trict Municipalities Act and Tamil Nadu Pan- 
chayats Act regarding the mode of assessing 
the property tax taking into consideration the 
dictum laid down in the decision in Guntur 
Municipality y. Guntur Town Rate-payers 
Association™ and decisions of the Madras 
High Court. 





[Enp oF Votume (1979) 1 M.-L. J. 
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Introduction.—Law is on the march all the 
time. Its eminent function is now, with the 
shift from the watch-dog Government to the 
service State and the break-down of traditional 
values facing the challenges of modern times, 
mainly to serve as an instrument of social 
justice. Apropos the conditions in England, 
Sir Leslie Scarman, L.J., stated: “The 
social challenge arises from a combination of 
two recently emerged but fundamental social 
beliefs. The first is that men and women 
are not to be denied the opportunities of 
personal happiness, to be achieved not as 
‘others think fit but as they wish it. The 
second is that we are all entitled to the active 
-protection of the State against the ills of 
poverty, disease and old age. The fair 
distribution of wealth among all members of 
society has become a human right as impor- 
tant to the law as the right to property”’, 
Sir Leslie Scarman added: “Social justice, 
‘as our society now, understands the term, 
requires the law to be loaded in favour of 
the weak and the exposed, to provide them 
. with financial and other support and with 
access to Courts, tribunals and other admi- 
‘nistrative agencies where their rights can be 
enforced”. Sir Leslie Scarman would like 
Judges being activists and giving a sort of 
conceptual interpretation of social legislation. 
Another eminent legal luminary, Lord Devlin, 
however, projects a somewhat different 
approach. He is not in favour of “judicial 
creativity” or “judicial operation in advance 
of consensus”. He would like Judges to be 
activists only in the sense of keeping pace 
with the popular will reflected and embodied 
‘in legislative enactments. He observes: 
“There is no reason why, given the policy, 
a Judge should not be a good activist law- 
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maker”, adding: “Social justice is above the 
law; it is a body of principles with which the 
law should conform. Social justice guides 
the law-maker; the law should guide the 
Judge. Judges are not concerned with 
social justice or rather they need not be more 
concerned with it than a good citizen should 
be; they are not professionally concerned”. 


The wind of change is leaving its impact in 
our country as well. It is increasingly; 
recognised that though policies and law- 
making are essentially the functions of the 
legislature, in the interpretation of such laws 
Judges can play an activist role conformably 
to the spirit of the times. Though the cold 
letter of the law is rigid like a corpse it is in 
reviving the law by moulding and shaping 
it that the judicial conscience plays a most 
active role. The Supreme Court observed in 
one case?: “Judicial interpretation should 
not be imprisoned in verbalism. Words lose 
their thrust when read in vacuo”. “The 
roots of the past, the foliage of the present 
and the seeds of the future must be within 
the ken of the activist Judge”. In another 
case’, the Supreme Court said: “Poverty is 
Society’s malady and sympathy not sternness 
is the judicial response”. It is pointed out 
that in interpreting the provisions of bene- 
ficial pieces of legislation like the Maternity 
Benefits Act, 1961, which is intended to 
achieve social justice to women workers the 
beneficient rule of construction which would 
enable the woman worker not only to sub- 
sist but also to make up her dissipated energy, 
nurse her child, preserve her efficiency as a 
worker and maintain the level of her previous 
efficiency and output has to be adopted by 
eee ee ee 
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the Court?. A similar note is sounded by 
our High Court in Velu Pandar v. Pra- 
kasam”: “Having regard to the object sought 
to be achieved by the Act, that is, to give 
relief to indebted agriculturists, the construc- 
tion of a provision in the Act can only be in 
furtherance of that object”. In regard to 
interpreting the Madras Cultivating Tenants 
Protection Act, it was stated: “The 
Cultivating Tenants Protection Act is a bene- 
ficial enactment which has to be liberally con- 
strued in favour of the cultivating tenants 
by the civil Courts whenever an occasion 
arises’*®. So also in regard to industrial law. 
it has been stated that the benefit of reason- 
able doubt on law and facts, if there be such 
doubt, must go to the weaker section, labour‘. 
Through the interpretative process law is 
made by decisions to march, broadening from 
precedent to precedent. 


In our system of jurisprudence, case law 
furnishes the bricks with which the edifice 
of law is built up. Judicial decisions are 
concerned with proved facts in particular 
cases and are focussed on specific issues 
arising out of them. They amplify the 
statutory provisions and often give the law 
where the statute is silent. Each Judge is 
in truth a builder contributing his few bricks 
and a little mortar and not unoften each case 
tells its own tale. An attempt is made 
herein to refer briefly to law’s course of pro- 
gress as reflected in the decisions reported in 
the columns of this Journal under some of 
the wellknown and fairly significant titles 
of law dealt with by our High Court. 


Courts: Their jurisdiction, powers, and 
duties.—In State of Tamil Nadu v. M\s. 
National Trading Co.°, it is made clear that 
the only Court competent to deal with con- 
tempt is the High Court and therefore, when 
the High Court dismissed a petition for 
contempt it cannot be said that the Court 
dismissed the same for defect of jurisdiction 


— 
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or other cause of a like nature. V. O. C. 
I. W. Co-operative Housing Society v. 
Karuppuswamv holds that the power of the 
Court under section 34 of the Arbitration Act. 
to grant stay of suit necessarily includes by 
implication the power to modify, vary, res- 
cind or set aside the order of stay, that the 
position of the Court as a trier of the suit 
is such that an irrevocable order of stay 
would stultify its own jurisdiction, that the 
stay of suit under section 34 being for a 
special purpose, namely to enable the parties. 
to go to arbitration, once the fulfilment of that 
purpose is found to have become impossible 
the very basis for the continuance of the stay 
disappears, that the termination of the stay 
may be made without being moved by means. 
of a formal application, and that when once 
it is found that the Court’s power to take up 
the hearing of the suit is always there, there 
is no scope at all for putting the Court under 
a strait jacket of procedure, especially where 
there is no express provision prescribing that 
procedure. Vasantha v. Pandian?, points: 
out that even if the plaintiff by a mistake 
or by an inadvertent omission fails to make 
prayer for future mesne profits the Courts. 
are not powerless as to granting the equitable 
relief for future mesne profits having regard’ 
to the circumstances of each case. Unton 
of India v. Ganesh Lal Bajaj? expresses the 
view that rule 16 (1) of the Second Schedule 
to the Income-tax Act, 1961 meant that the 
civil Court was deprived of the jurisdiction 
to issue any process against any property of 
a defaulter in execution of a decree for 
payment of money after notice was served’ 
on the defaulter under rule 2. 


Constitutional Law.—In Miss Mary Var- 
ghese v. Principal, Jawaharlal Institutet, iw 
language of rhapsody, it is held that the 
fundamental rights claimed under Part III of 
the Constitution, if they could be compared’ 
to a crown, each of the rights guaranteed’ 
therein is a priceless gem emitting its own 
radiance; one does not diminish or dullen 
the lustre of another; all of them conjointly 
add to the grandeur of the crown; Article 14 
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provides the light and the manifestations of 
various shades are found in Articles 15, 16 
and 29; Article 14 is the genus relating to 
equality while the other Articles are the 
species; Article 29 alone does not govern the 
right of a person to seek admission to an 
educational institution and an administrative 
direction has to stand the test of each and 
every fundamental right, be it Article 14, 15 
or 16; that reservation of seats being made 
in favour of the wards of Central Govern- 
ment employees or on the ground of residence 
to enable the local residents to have higher 
education without much difficulty would be 
intelligible, but merely because a person was 
born in Pondicherry long ago if he is enabled 
to get classified under the Pondicherry gene- 
ral seat, that will be unreasonable and the vice 
in allowing candidates to enter the compart- 
ment of ‘Pondicherry General on the ground 
of place of birth is clearly violative of Arti- 
cle 15. State of Tamil Nadu v. Mls. 
National Trading Co.t, lays down that when 
once the Court had allowed a writ petition the 
rights accrued to the petitioner had to be 
worked out only by way of executing the 
orders passed by the Court in the writ peti- 
tion and no suit can be filed based on those 
orders; when the Court delivers a judgment 
deciding to issue a writ of mandamus, it is 
‘followed by a writ absolute issued by the 
Court served on the respondent to the writ 
petition and therefore, there is a decretal 
order in the writ petition and that decretal 
order has to be executed ; the analogous provi- 
sions contained in Order 21, rule 32, Civil 
Procedure Code will clearly apply to such 
cases and a writ of mandamus issued by the 
Court is in the nature merely of a mandatory 
injunction issued by the Court. In Guruviah 
Naidu and Sons v. State of Tami Nadu’, 
the Supreme Court points out that Article 304 
(a) of the Constitution does not prevent 
levy of tax on goods; what it prohibits is 
such levy of tax on goods as would result in 
discrimination between goods imported from 
other States and similar goods manufactured 
or produced within the State and the ques- 
tion as to when the levy would constitute 
discrimination would depend on a variety of 
factors including the rate of tax and item 
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of goods in respect of the sale of which it is 
levied. Srinivasan v. Government of Tamsl 
Nad, on relegation by a Division Bench for 
disposal on merits of the writ petitions before 
the Bench by a Single Judge in the light of its 
remarks, stressed the law and its conclusions 
thus : that the relationship between the 
Government and its servants is essentially that 
of a master and servant excepting that certain 
protections are afforded under Articles 310 
and 311 of the Constitution but that would 
not mean that the law of master and servant 
would im any way cease to have application, 
that where the employee entered service on 
the specific condition that either on attaining 
the age of 50 years or on completion of 
25 years of qualifying service he would be 
compulsorily retired if the employer comes 
to such a decision, and if the employer on 
certain materials comes to that conclusion the 
Court cannot say that the.order of compul- 
sory retirement casts a stigma or is in any 
way unjustified; that if the order does not 
cast a stigma there cannot be a search for 
the stigma by delving into the files; nor 
would the Court be justified in saying that 
notwithstanding the materials the emplo- 
yee should be continued in employment. 
Lakshminorayanan v. Secretary to the Gov- 
ernment of Tamil Nadu?, reiterates the posi- 
tion as stated supra and emphasises that 
stigma should stem from the order of com- 
pulsory retirement and is not to be drawn. out 
by a speculative process by reading into the 
order any innuendo from other circumstances 
or possibilities or suspicions. Venugopalan 
v. Secretary to Government®, in applying the 
aforesaid principles points out that when 
under Fundamental Rule 56 (d) an order 
of compulsory retirement is passed it cannot 
and should not be equated to a penal action, 
that the question is not one of efficiency of 
the concerned officer and the order of retire- 
ment may be for the improvement of the 
administration.  Ramayee v. Muniyands 
Konar* expresses the view that in the eye of 
the law a judgment written by the District 
Munsif in Tamil is no judgment at all and 
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until the State Government acts the subordi- 
nate civil judiciary in Tamil Nadu will have to 
go on composing their judgments in a lan- 
guage which is, recognisably English. 


_ Industrial and Labour Low.—In National 
and Grindlays Bank Empoyees Union v. 
Kannan?. It is made clear that even if a 
dispute was an industrial dispute, if it was 
one arising out of a right or liability under 
the general common law and not under the 
Industrial Disputes Act the jurisdiction of 
the civil Court would not be ousted and that 
an agreement between the employer and the 
workmen arrived at otherwise than in the 
course of conciliation proceedings would not 
be a “settlement” within the definition of sec- 
tion 2 (p) of the Act unless a copy thereof 
had been sent to an officer authorised by the 
appropriate Government. Kasturt Mills Lid. 
v. R. M. Veerappan’, holds that the princi- 
ple is clear that in the case of a contract for 
a fixed period, in the absence of a provision 
in the notice, an employee is entitled to 
damages on the same salary and allowances 
for the unexpired period of the contract if 
the contract was terminated during its cur- 
rency; but where there is provision for a 
period of notice, then the damages will be 
awardable only to the extent of salary and 
allowances for the notice period. Kannan 
v. Union of India, states that casual lab- 
ourers on railways could not be called railway 
servants in view of rule 102 (13) of the 
Indian Railway Establishment Code, Volume 
I and the fact that their services were not 
terminated by reason of mistake the moment 
they were medically declared unfit but were 
allowed to continue for some time more does 
not cast any obligation on the part of the 
Railway to find alternative employment for 
them. 


Contracts and ancillary laws.—In Menickam 
Chettiar v. Madras City Municipal Corpora- 
tion‘, it is pointed out that it was a mandate 
of the law that an agreement not supported 
by consideration was unenforceable, and the 
mandate could not’ be defeated by contend- 
ing that the party against whom the agree- 
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ment was sought to be enforced entered into 
the same with the knowledge that there was no 
consideration or that the consideration provid- 
ed for was unreal or illusory. N. WV. P. 
Pandian vy. M. M. Roy’, lays down that the 
law will not uphold an agreement whereby a. 
person has agreed to use his influence or posi- 
tion for the purpose of securing a title, con- 
tract or some other benefit from the Govern- 
ment (in the instant case a seat in the 
Medical College) ; the public has a right to. 
demand that public officials shall not be 
induced merely by consideration of personal 
gain to act ina manner other than that which 
the public interest demands; and the maxim 
in pars delicto potior est conditio possidentis 
will not assist a plaintiff who has paid over 
money or handed over property in pursuance 
of an illegal or immoral contract to recover 
it back, for the Courts will not assist an 
illegal transaction in any respect. Salem 
Chemical Indusiries v. Bird & Co., (P.). 
Ltd.?, decides that where there are two or 
more competent Courts which can entertain. 
a suit on a contract consequent upon a part 
of the cause of action having arisen within: 
the jurisdiction of each of these Courts, the 
parties to the concerned transaction can agree 
to vest jurisdiction in one of such Courts 
to try disputes which might arise as between: 
themselves and such an agreement would not 
be hit by section 28, Contract Act, as being 
opposed to public policy. Such an agreement, 
however, to exclude the jurisdiction of one 
Court and to confer exclusive jurisdiction om 
another Court in whose jurisdiction also part 
of the cause of action arose should be clear, 
unambiguous and explicit. Savamalat Estates 
v. Kannayan?, expresses the view that since 
a lease is as much a concluded contract as a 
sale and there is nothing executory about it 
Courts have not applied section 56, Contract 
Act to leases though section 3, Transfer of 
Property Act, provides that the chapters and 
sections of the Act which relate to contracts 
should be taken as part of the Contract Act; 
that where parties to a contract agree before- 
hand what sum shall be payable by way of 
damages in the event of a breach, the sunt 
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fixed may be a genuine pre-estimate of the 
loss that may be caused to one party if the 
contract is broken by the other in which case 
it is called liquidated damages, or the sum 
fixed may be in the nature of a threat held 
over the other party in terrorem, a security 
to the promisee that the contract will be 
performed in which case it is called a penalty 
which has long been subject to equitable juris- 
diction; that the plaintiff who brings an ac- 
tion for the enforcement of a penalty can 
recover compensation only for the damage 
that he has in fact suffered; that a penalty 
covers but does not assess the damages and 
section 74 of the Contract Act authorises the 
Court to award compensation not exceeding 
the amount of penalty stipulated for. 
Ramaswamy Gounder v. Kuppuswams Goun- 
der!, clarifies that the undertaking to pay a 
sum of money or to forfeit a sum of money 
fixed in terrorem without reference to any 
estimated damages on breach of the contract 
being in the nature of a penalty, the party 
claiming compensation must prove the loss 
suffered by him; that the stipulation is rele- 
vant only to fix the maximum amount that 
could be awarded against the party in breach 
and that on proof of the actual damages 
suffered to that extent the amount already 
paid may be allowed to be retained. Moor- 
thy v. Kothandaraman? holds that a promis- 
sory note can be stamped either with adhesive 
stamps or engrossed on a stamp paper of 
proper value. Thirunavukkarasu Mudaliar 
v. C. S. Rajam & Co.? states that a pro- 
missory note need not be attested and that 
even if the name of an attesting witness has 
been introduced after the execution of the 
instrument in proper and due form, such 
induction of the name of the attesting wit- 
ness would not make it an unenforceable 
instrument on the ground that it has been 
materially altered. It is also not open to a 
defendant in an action on a negotiable 
instrument to plead that the accounts as 
between himself and the plaintiff ought to 
be reopened to find whether the consideration 
recited in the negotiable instrument is cor- 
rect or not. Leelavathi v. Duratraj* ex- 
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presses the view that where prima facie it 
appeared that the concerned creditors could 
not have met the debtor at all and the trans- 
actions were put through a finance broker an 
investigation being needed whether the pro- 
missory note in question was supported by 
consideration or not, the usual presumption 
which would arise under section 20 of the 
Negotiable Instruments Act was not in- 
vokable. 


Properiy Law, Land Tenures and Tenancy 
Law, and related Legislation.—In Rama- 
swami Naidu v. Shyamala Devit, it is eluci- 
dated that co-ownership is a relationship 
which springs and slopes from consensus and 
contract; Legislation has only'imprinted on 
the concept of co-ownership certain rights 
which have a supervening effect which are 
declaratory of the rights inter se as between 
the co-owners; the legal relationship is al- 
ways knitted in a framework of jointness 
and no one therein can predicate with cer- , 
tainty as to what portion of the property 
held in common is his, and an element of 
inseparability is inhered in the doctrine of 
co-ownership; what can be predicated by rea- 
son of section 45 of the Transfer of Pro- 
perty Act and by invoking the principle of 
quasi-trust in the Indian Trusts Act is the 
quantum of rights of such co-owners in the 
entirety of the property and it is for the pur- 
pose of providing a just rule for weighing 
and appreciating the value of interest of a 
co-owner in joint property that the rule of 
equity is involved in section. 45 of the Trans- 
fer of Property Act. Palanivelu v. Vera- 
dammal? holds that, where a trespasser on 
land was putting up a structure and nothing 
was done by the owner to stop it and the 
facts justified an inference of acquiescence 
on his part, the trespasser need not be ordered 
to deliver possession of the trespassed por- 
tion to the owner; the owner can be compen- 
sated in money for the value of the tres- 
passed portion. Eni Ammal v. Soosat 
Michael Mudaliar® points out that the doc- 
trine of lis pendens applies to involuntary, 
sales and merely because a money-decree- 


holder was not eo nominee a party to the 
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decree in a maintenance suit creating a charge 
for maintenance on the disputed properties 
he cannot claim that he is not bound by the 
decree and it will be idle on his part to 
contend that he was a bona fide purchaser 
for value without notice of the charge inas- 
much as the charge had been prayed for even 
-before the date of his suit. Chinna Thevar 
y. Gnanaprakast Ammal expresses the view 
that where a lessee obtained a contract of 
sale of the property occupied by him from 
‘his landlord, and after the date of the con- 
tract and after it was performed in part 
by consideration being paid for the con- 
tract the landlord allowed the tenant to 
continue in possession by reason of the new 
status created under the contract, it was not 
‘open to the landlord to contend that the right 
of possession claimed by the tenant was re- 
ferable to the lease; the conditions laid down 
in section 53-A of the Transfer of Property 
Act are fulfilled even though a contract to 
sell alone had been obtained. Singaravelu 
v. Govindasami Chettiar? decides that a 
‘tenant in occupation of an item of property 
subject to a simple mortgage has an interest 
in the equity of redemption and will be one 
‘of the persons entitled to subrogation under 
section 91 of the Transfer of Property Act. 
Ranganatha Naidu v. Senthamarat® explains 
that though under section 92, any co-mort- 
gagor on redeeming the property subject to 
the mortgage has so far as regards redemp- 
tion, foreclosure or sale of such property 
the same rights as the mortgagee whose 
mortgage he redeems may have against the 
mortgagor or any other mortgagee, the rule 
of subrogation does not entitle the redeem- 
ing co-mortgagor to claim to be the mort- 
gagee but it entitles him to seek reimburse- 
ment of whatever money he has spent before 
possession is sought to be recovered from 
him by the other co-mortgagor and the right 
of the redeeming co-mortgagor is only to 
claim the amount which was actually spent 
before surrendering possession. 


Yumma Mosque v. Sulaiman Sheriff points 
out that the use of the expression dharmada- 
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yam or devadayam in an inam grant though 
relevant is not conclusive as to the scope of 
the grant; the matter will have to be decided 
in the light of the language employed either 
in the inam grant or in the entries in the 
inam register; where the inam was confirmed 
“so long as he continues to do service” it is 
personal and where it was confirmed “so long 
as the service is performed” it is in favour 
of the institution; and the entries in columns 
8 and 10 of the Inams Register would be 
particularly relevant to show whether the 
inam is a service inam or it is in favour of 
the institution. 


Sethuraman v. Authorised Officer! decides 
that for claiming exemption under section 
73, clause (8) of the Tamil Nadu Land 
Reforms (Fixation of Ceiling on Land) Act 
as land exclusively used for growing fuel 
trees the landowner must have consciously 
indulged in the cultivation and growing of 
fuel trees in the lands concerned and no 
spontaneous growth or sporadic growth will 
warrant the invocation of the exemption 
clause, for the potentialities of the land being 
converted into cultivable lands cannot be 
ruled out. Deivasigamani Gounder v. 
Authorised Officer? states that section 74 of 
the Act contemplates that in addition to the 
ceiling area a person will be entitled to hold 
lands used exclusively for grazing purposes 
up to a particular extent; the section never 
provided for the exclusion of grazing lands 
from the holding of a person for the purpose 
of arriving at the ceiling area; the ceiling 
area should be arrived at by taking into con- 
sideration all the holdings of land within the 
meaning of the Act and after arriving at the 
ceiling area, the person should be allow@d 
the additional extent up to the prescribed 
limit on the ground that they are grazing 
lands. 


Insolvency Law.—In Bandi Chalapatht Rao 
v. Official Assignee®, it is held that the resi- 
duary power in the Insolvency Court to 
decide all questions of priorities and all other 
questions whatsoever, whether of law or of 
fact which may arise in any case of insol- 
vency coming within the cognisance of the 
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Court or which the Court may deem expedi- 
ent or necessary to decide for the purpose 
of doing complete justice or making a com- 
plete distribution of property in any such 
case is provided for expressly in the statute; 
the very vesting by the legislature in the 
Insolvency Court of a manifest jurisdiction 
to consider all questions in the name of ex- 
pediency and convenience makes the objec- 
tive which section 7 of the Presidency Towns 
Insolvency Act serves obvious; that it is not 
only to afford speedy justicé either to the 
official assignee as representing the body of 
creditors or to a creditor of the insolvent 
under certain circumstances, but the way it 
runs through the process created reflects on 
the main aspect, namely, that the Insolvency 
Court is expected to render complete justice 
while adjudicating on the matters which come 
before it for decision. Dew Traders v. 
Deenadayalu! states that in order to consti- 
tute a fraudulent preference the act of the 
debtor should be voluntary, a deliberate and 
spontaneous act, an act of free will; pay- 
ment under pressure, legal or illegal is not 
a voluntary act; fraudulent preference im- 
plies a deliberate discrimination between 
creditors; if the dominant intention of the 
debtor is to benefit himself, then the payment 
to one creditor alone would not constitute 
an act of insolvency. 4. V. Iron Tradens 
v. Jamandas? lays down that the mere ex- 
pression of a desire to postpone the payment 
of debts because of circumstances connected 
with one’s business would not be an act of 
insolvency within the meaning of section 9 
(g) of the Presidency Towns Insolvency 
‘Act. S. K. Kushtram v. Kamadhenu 
Drinks explains that the essence of an act 
of insolvency under section 9 (g) was that 
the debtor should give sufficient indication to 
show that he had suspended payment of all 
the debts; no particular form of expression 
was necessary; what was necessary was that 
the words should unmistakably leave the im- 
pression in the mind of the creditor that the 
debtor actually suspended or was about to 
suspend payment of all his debts; the words 
used by the debtor should be reasonably con- 
strued; a creditor could not approach the 
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Court with a petition for insolvency by merely 
misundersanding what was stated by the 
debtor. Syed Ismail v, Abdul Salam! ‘holds. 
that by reason of section 41 (2) of the Pro- 
vincial Insolvency Act, a Court can grant am 
order of discharge subject to any conditions. 
with respect to any earning or income which 
may afterwards become due to the insolvent 
or with respect to his having acquired pro- 
perty; the Insolvency Court has however no 
power while refusing to grant a discharge 
under section 41 (2) to direct the insolvent 


to pay any amount every month to his 
creditors. 
Hindu Law and related Legislation. —In 


Ethirajammal v, Lakshmi Devi, it is pointed: 
out that in the case of a property which is 
in the nature of a business there is no pre- 
sumption in Hindu law that the business is 
a joint family business even when the mem-- 
ber carrying on the same is the manager or 
the father unless it could be shown that the 
business in the hands of the coparcener grew 
up with the assistance of the joint family 
or the joint family funds; the property im 
the hands of a  sole-surviving coparcener 
though free from certain limitations as re- 
gards alienations retains the characteristic of 
joint family property; therefore if there is a 
detriment to the property even at the time 
whem the mortgagor was the sole surviving 
co-parcener the business or other acquisitions 
made in consequence of such detriment would 
have to be treated as joint family property; 
effecting a mortgage and taking a loan or 
its security without more cannot be consi- 
dered as effecting any detriment to the joint 
family property; Kumaraswamt Gounder 
v. Subba Gounder? expresses the view that 
if at a family council the joint family mem- 
bers exercise their minds and carve out cer- 
tain properties of the family for purposes 
of allotment to each of the branches and’ 
allot them to such of those sharers who are 
entitled thereto in lieu of their maintenance 
and the maintenance of their branch the in- 
come derived from the possessed properties 
would be their own, they would not in any 
sense be accountable for such income to the 
other members of the family; but if by a 
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domestic arrangement a certain unit of a 
joint family or an individual takes charge 
of certain carved out properties he cannot 
plead that the properties were allotted to 
him in the realistic sense of the word so as 
to avoid his responsibility to account for the 
income from such properties which he 
derived by reason of his enjoyment. Ranga- 
nayakt Amal v. Srinivasan lays down that 
properties standing in the names of the 
female members in a joint family are their 
own unless clinching proof to the contrary 
is adduced by the challenging member; it is 
not for the female member to prove how she 
acquired the same; likewise in ordinary cases 
also where a plea of benami is set up it is 
for the ‘person so pleading to show that the 
properties standing in the name of the other 
‘coparceners are joint family properties which 
stemmed from the joint family nucleus; such 
nucleus has to be established as a matter of 
fact and it cannot normally be either pre- 
sumed or assumed on probabilities; the bur- 
‘den is very heavy on the plaintiff to establish 
the existence of joint family nucleus; mere 
‘lapse of time will not relieve him from dis- 
‘charging his obligation. Ethirajammal v. 
Lakshmi Dev? states that a suit for parti- 
tion does not stand out as a different cate- 
gory as far as onus of proof is concerned; 
the plaintiff has first to prima facie establish 
his or her case of the property being a joint 
‘family or self-acquired property ; in the case of 
joint family property it is enough if the plain- 
tiff proves that the joint family had certain 
-properties which from their nature and rela- 
-tive value may have formed the nucleus from 
which the property in question may have 
‘been acquired; if so much is established then 
the burden shifts to the other side alleging 
self-acquisition to establish affirmatively that 
-the property was acquired without the aid 
of joint family property: Chellammal v. 
Valliammal is a reminder that under Hindu 
Law co-widows can put an end to the right 
of survivorship and in case there had been 
a final and absolute partition by metes and 
bounds between them there would be no fur- 
ther tight of survivorship between the two. 
Dharma Raja v. Rama Amamal* points out 
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that the mere execution of a deed of gift or 
an instrument is nof enough to constitute a 
valid endowment; it is necessary that ‘the 
executant shall divest himself of the proper- 
ties in favour of the donee; in cases where 
there is no dedication but only a creation of 
perpetuity in favour of one’s own descen- 
dants, the alleged gift in favour of the idol 
or religious or charitable institution becomes 
void; a dedication may be absolute or par- 
tial; in the former case the properties are 
given out and out to the idol or institution 
and the donor divests himself of all benefi- 
cial interest in the properties comprised in 
the endowment and in the latter case 
a charge is created on the properties 
or there is a trust to receive and apply a por- 
tion of the income for the religious or chari- 
table purposes. According to Doratkannu 
v. Natesa Pulai* to ascertain whether a dedi- 
cation is partial or absolute the instrument 
as a whole has to be taken and the intention 
has to be gathered only from the words 
used; if for the maintenance of public charity 
a minor portion of the income is required to 
be used and a substantial surplus is left with 
the manager for his own private purposes 
there would not be a complete dedication but 
if the charity is given a substantial part of 
the income then the dedication would be a 
complete one. 


In Ponnuthayee ‘Ammal v. Kamakshi 
Ammal, it is pointed out that whether an 
application for nullity of marriage- under the 
Hindu Marriage Act, filed by a spouse is for 
establishing the invalidity of the marriage 
for its own sake or for the collateral purpose 
of deciding the legitimacy of the issue, the 
real purpose of such a proceeding is only to 
establish the petitioner’s own status and for 
establishing that it is not necessary that the 
other spouse should be living. The impact 
of the Marriage Laws (Amendment) Act, 
(LXVIII of 1976) on the Hindu Marriage 
‘Act, is considered in Chinnathayi v. Narayana- 
swami Kounder®, where it is made clear that 
under section 39 of the 1976 Act all petitions 
and proceedings in causes and matters matri- 
monial pending in any Court at the commence- 

(to be continued) 
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ment of that Act shall be dealt with by such 
Court, if it is a petition or proceeding under 
the Hindu Marriage Act, then so far as it 
may be, as #f it had been originally instituted 
therein under the Hindu Marriage Act as 
amended by the Act of 1976; that the amend- 
ment of section 15 of the Hindu Marri 
Act, by reason of section 39 of the 1976 Act, 
had been made to take retrospective effect in 
the sense that it is applicable to all pending 
proceedings and these pending proceedings are 
to be decided only according to the amend- 
ed provisions and hence section 15 of the 
Hindu Marriage Act will have to be read as 
if there is no proviso; and that where after 
the dissolution of her marriage the first plain- 
tiff had married the deceased R though with- 
in a period of one year from the date of 
dissolution, the marriage was legal and valid 
and she and her two children born of her 
marriage with R were therefore entitled to 
inherit the property of R on his death. 


The nature of a Hindu widow’s right to 
maintenance and the impact of section 25 of 
the Hindu Adoptions and Maintenance Act 
where maintenance has been fixed by agree- 
. ment or decree of Court are elucidated in 
Muthammal v. Rajat, where the Court point- 
ed out that the right of maintenance of a wife 
is a personal right, an incident of the status of 
matrimony; that the obligation is personal in 
character arising from the existence of the 
relationship between the parties; that the 
party who stands to benefit by the Act can 
keep that right and enforce the same or throw 
it away; that if the right is given up or 
relinquished completely in consideration of a 
lump sum or consolidated payment, the 
maintenance-holder cannot agitate her claim 
over again unless the contract of relinquish- 
ment is attacked as vitiated by undue influ- 
ence or fraud; but if the right to mainten- 
ance is given up in receipt of a consolidated 
amount under an agreement with a stipula- 
tion not to ask for more but without relin- 
quishing her subsisting right the position will 
be different and in such contingencies the 
Court has to see whether after the coming 
into force of the Act the wife or the widow 
can claim enhanced or increased maintenance 


1. (1978) 2 MLJ. 71. 
u u—2 


in view of the changed circumstances justify- 
ing her claim; that section 25 of the Act 
enacts a beneficial social legislation and must 
be given a liberal and benevolent construc- 
tion; that section 25 is a complement to sec- 
tion 18 which gives a statutory right to a 
Hindu wife to claim maintenance; that sec- 
tion 25 has been enacted only to protect 
widows and other maintenance-holders so 
that they may not be deprived of their right 
to ask for increased maintenance when there 
is a material change in the circumstances on 
the ground that the amount of maintenance 
has already been fixed either by a decree of 
Court or by an agreement. 


Chellammal v. Valliammal*, expresses the view 
that if a female Hindu does not have a pre- 
existing right to a share and she is not given _ 
property in lieu of maintenance or arrears of 
maintenance, but still property is given to her 
under a partition deed it would be a case of 
pure gift; the mere fact that the property is 
given to the female Hindu under a partition 
deed would not mean that she did not acquire 
the property by way of gift and that she so 
acquired “at a partition”; the words “acquir- 
ed by a female Hindu...... at a partition” 
in section 14 of the Hindu Succession Act 
do not mean that she should not have had any 
pre-existing right in the property. 


Low of Evidence—That a statement made in 
a horoscope need not necessarily be made at 
about the time of the birth of the child to 
attract section 32 (5) of the Evidence Act is, 
recognised in Secretary to Government, Home 
Department v. T. V. Hari Rao?, and it is 


‘made clear that even if it is made subsequent- 


ly it would be admissible provided it had 
been made before the question in dispute was 
raised. The scope of section 44 is examined 
in Thiegarajan v. Mohammed Umar Sài, 
and it Jays down that the section relates to 
procedure and does not confer any right on a 
party; that a party cannot move the Court 
under that section; that if a judgment was 
sought to be relied upon in a proceeding it . 


t 
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is open to the party, to contend that the judg- 
ment was obtained by fraud, which is far 
from saying that a Court had jurisdiction 
to set aside a decree, under this section at the 
instance of one of the parties. even if it was 
obtained by fraud. S. G. Desai v. Govern- 
ment of Pondicherry, states that the doc- 
trine of estoppel is excluded where it is found 
that the authority against whom estoppel is 
pleaded has owed a duty to the public against 
whom the estoppel cannot fairly operate. 


Law of limitatton—In Asi Bai v, Gomath?, 
it is held that a guiding principle in exercis- 
ing judicial discretion 1s tbat where atter 
deducting the tıme spent in prosecuting with 
due diligence a proper applicaion tor review 
of judgment, the period between the date of 
the decree appealed from and the date of 
` appeal does not exceed the period prescribed 
for preferring an appeal, the appellant ought 
to be deemed to have acted with reasonable 
diligence in presenting the appeal. State of 
Tamu Nadu v. Mis. National Trading Co.', 
holds that when the High Court dismissed a 
petition for contempt it cannot be said that 
the Court dismissed the same for defect of 
jurisdiction or other cause of a like nature 
within the meaning of section 14: (1) of the 
Limitation Act; further the words “another 
civil proceeding” referred to in section 14 (1) 
must be against the defendant. Krishna- 
murthy v. Narayana Pillait, lays down that 
in order to apply section 15 there must be an 
injunction or an order staying the execution 
of the suit; the test is in such cases whether 
if a party filed a suit he would be in contempt 
of Court; to contend that any suit if filed 
would only be futile is unavailing imasmuch 
as the institution of a suit can never be said 
to be futile if it would thereby prevent the 
running of dimitation. Retnamma Pilla 
Thankacht v. Kamalam Mudaliar®, states that 
an acknowledgment made by one of the mort- 
gagees would not give a fresh starting point 
of limitation under section 20 for a suit for 
redemption. An interesting point is elucidated 
. in Chockalinga Mudaliar v. Manwanna Pillat®, 
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which decides that; the term ‘local law’ 
in section 29 (2) should be undersvood in the 
context of the Limitation Act being an al- 
India enactment and in that.context any law 
having’ currency only in a limited: area 
should be regarded as a local law; hence 
the law of lmıtatıon in the French Civil 
Code has to be regarded as a local law 
as it applied in the former French esua- 
blishments of Pondicherry and not any- 
where else in India. Abraham v. Abraham’, 
points out that to.be called a mutual, open 
and current account within the meaning of 
Article 1 there should be independent tran- 
Sactions resulting in possibility of reciprocal 
demands and shifting balances and the entries 
should not be mere repayments of advances 
already received. Jatnalabuddin v. Abdul 
Kader’, states that there seem to be two 
views as to whether the provisions of the 
Limitation Act apply to applications for mesne 
profits pursuant to the directions in the pre- 
liminary decree, one view being that the 
statute applies, the better view being however 
that there is no such thing as limitation for 
such applications, since they cannot be regard- 
ed as execution petitions for the suits in which 
they are filed would be still pending at the | 
time they are filed; and that even otherwise 
the only Article capable of application is Arti- 
cle 137. 


Civil Procedure Code—In State of Tamil 
Nadu v. M|s. National Trading Co.*, it is 
made clear that as far as the procedural law 
of the country is concerned except with regard 
to foreign judgments provided for in the Civil 
Procedure Code with reference to all other 
judgments they cannot constitute. an indepen- 
dent cause of action enabling a person to file 
a suit and that so long as there is no machinery 
in the Tamil Nadu Minor Inams (Abolition 
and -Conversion into Ryotwari) Act for the 
purpose of finding out whether an. inam grant 
is a personal grant or in_favour of an institu- 
tion, it is held in Jumma Mosque v. Sulaiman 
Sheriff“, that the civil, Court will have juris- 
diction to entertain a suit for the purpose. 
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Chandra Rao v. Harisabam Theertha Eas- 
warar 1eémpie*, decides tnat where a tormer 
Suit,nad been decreed in tavour of a party Dut 
the. judgment aiso contained an adverse nod- 
ing against him, in a subsequeM suit ior 
‘canvassing that finding it cowa no. operate as 
res, judicata beween the, same parties; and 
the .right approach is to examine. the rècord 
of the former suit and see rf what the Court 
has rendered therein is a determination which 
decides an issue between the’ parues and 1s 
not a mere finding which is only by the way, in 
the sense that it does not aitect one way or 
the other the Court’s decision on any issue in 
the suit. The scope of section 92, Civil 
Procedure. Code.is vividly elucidated in 
Kumudavalli Ammal v. Purushotham?, which 
states that section 92, which operates as a 
shield against the mismanagement of a 
public trust whether charitable, religious 
‘or otherwise, is as far as possible exhaustive 
so as to afford protection for the due and 
proper maintenance and upkeep and processing 
of public trasts and to guard as against 
mismanagement, misappropriation and wild 
indulgence by those who. are for the time 
being enjoined to administer such trusts; the 
infringement of private rights is outside the 
scope of inquiry .under the section; as long 
as it'is apparent from the pleadings and the 
evidence let in a particular action that the suit 
was not for the vindication of personal or 
individual rights but the suit was brought in a 
representative capacity for the advancement 
of the objects of the trust there.can be no 
bar to the maintainability of such a suit; it 
should be established that the persons com- 
plaining against the administrators of-the trust 
have a real interest in presents and not a mere 
sentimental interest; the interest should be 
real, substantive and an existing interest and 
not a mere remote, fictitious or contingent 
one;'a person in order to lay a suit under 
section 92 should plead and establish’ that he 
has some tangible interest towards the main- 
tenance and progress of the public trist; a 
resident of the locality who has some nexus 
or cotinection with the trust in the ‘sense that 
he has interest in its well-being ahd :-. pros- 
perity can under certain circumstances be 
taken to be a person having an interest in the 
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trust; in the case of a temple a fair presump- 
tion of tne exisience of such a right m a 
person can,.be raised im the case OI a resi- 
dent in ine locality who visits the tempie and 
who takes part ın the essenual ruas and 
religious tunctions; im the case of a public 
school such presumption could also be raised 
if he is an old student of the school, and rÉ 
he ıs also a resident of the locauty in which 
the school is situate he ıs doubly justihed 
to lay an acuon along with another under 
section Y2; and what has to be primarily esta- 
blushed ıs, (+) that the suit relates to a trust 
created tor a public purpose, (#) ıt should 
contain allegauons against the person in breach 
of trust, misappropriation or mismanagement 
and (3) the necessity in the particular cir- 
cumstances of a given case for admimstration 
of the trust by a body other than the body in 
management, Srmsvasan v. Krishnamurthy, 
Sarma, recognises that the plamtiff as a 
person interesved in the trust, though he might 
not be residing in the village where the trust 
property concerned was siluate was entitled 
to maintain the suit. Jaffer Kermani v. 
Hassan Kermani?, expresses the view that if 
a suit did not fall within the ambit of sec- 
tion 92 (1) it is not hit by the provisions of 
sub-section (2) thereof. Lakshmanan Chet- 
tiar v. Karuppan Chettiar,” states that it is 
by now recognised that even insufficiency or 
inadequacy of evidence referred to by the 
trial Court and the appellate Court in coming 
to a concurrent finding of fact concerning 
an issue in a case is a matter which is entire- 


‘ly within their scope, jurisdiction and deci- 


sion and cannot even be agitated if second 
appeal. Ramu Reddy v. Sampath Reddy‘, 
lays down that while an appeal to the High 
Court against the order of an appellate Judge 
granting a temporary injunction which itself 
was passed in an appeal against the trial 
Court’s': order dismissing a petition under 
Order 39, rule 1 will not lie in view of sec- 
tion 104 (2), where however the order 
appealed against in the High Court was not 
passed in appeal preferred under Order 43, 
rule 1 but was passed in appeal preferred 
under section 96, the civil, miscellaneous 
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` appeal is not barred by section 104 (2). 
Ramanujam Chettiar v. Arunachaleswarar 
Devasthanam}, decides that the question of 
the jurisdiction of the Court goes to the root 
of the matter, and it was open to the peti- 
tioners to raise the question for the first time 
before the High Court in revision. Alvel 
Sales v. Dujodwala Industries*, cautions 
against mechanical adoption or invocation of 
the provisions of the Civil Procedure Code 
when dealing with substantive provisions under 
the Arbitration Act and points out how 
though section 142 of the Code expressly lays 
down a mandate that all notices and orders 
given to or served on any person under the 
provisions of the Code shall be in writing, 
the Supreme Court, in interpreting the term 
‘notice’ in section 14 (2) of the Arbitration 
Act, has expressed itself very clearly that 
such a notice need not be in writing. Rama- 
lingam v. Mahatma Gandhi T. B. Sanatorium’, 
clarifies that the nature and function of an 
order of restitution are the same as those 
of a decree, that where the restitution is for 
payment of money it has got the same effect 
as a decree for money, and that where such 
an order for restitution is sought to be 
executed the executing Court has no jurisdic- 
tion to question the order of restitution or 
go behind the said order. Usman Koya v. 
Muthukrishnan‘, recognises that though sec- 
tion 151 does not by itself apply to proceed- 
ings under the Tamil Nadu Buildings (Lease 
and Rent Control) Act the Rent Controller 
as a quasi-judicial tribunal has power to 
rectify his mistake. Aruppukotiai Sri Jaya 
Vilas (P.), Lid. v. Karuppiah”, holds that 
where a suit is dismissed for failure on the 
part of the plaintiff to apply for issue of 
summons to the concerned defendant, if in 
fact the presence of the defendant is neces- 
sary for a proper adjudication of the ques- 
tions that would arise for consideration in 
the suit, the Court has ample powers to implead 
the very same defendant as a party to the suit 
by exercise of powers under Order 1, rule 10 
(2). Lakshmanan Chetty v. Askar Ahmad’, 





(1978) 1 M.LJ. 432. 
(1978) 1 M.LJ. 171. 
(1978) 2 M.LJ. 404. 
(1978) 1 MLJ. 10. 
(1978) 2 M.LJ. 227. 
(1978) 1 ML J. 342 


AAP opm 


[1978 


expresses the view that an assignor-original- 
payee of a promissory note is a proper party 
to an action laid on the promissory note. 
Goodu Sahib v. Rakiabi!, points out that in 
the case of undue influence particulars have 
to be set out in the pleadings with dates and 
items, if necessary, as required by Order 6, 
rule 4. Shantilal v. Sankarasubbu Muda- 
liar’, expresses the view that the provisions 
of Order 20, rule 11 as amended in Madras 
do not supersede the provisions of Order 34, 
rule 4; hence where the decree-holder had 
filed a suit on a mortgage and obtained a 
preliminary decree under Order 32, rule 4 
inasmuch as the decree is not a money decree 
an order allowing an application for permis- 
sion to pay the decree amount in instalments 
is without jurisdiction. Noantha v. Rama- 
lingam Pillai’, serves to remind that as a 
result of the amendment of Order 21, rule 29 
by the Central Act CIV of 1976 the Court 
acquires the competency to stay not only a 
decree which it passed but also a decree which 
had been transferred to it for execution 
though passed by another Court. The deci- 
sion in Southern Steelmet & Alleys Lid. v. 
B. M. Steele, Madras*, throws into focus the 
drastic changes in the “literature”, the mode of 
approach and the method by which a decision 
should be arrived at and which should be 
adopted by a Court when an application: under 
Order 21, rule 58 comes up for adjudication, 
consequent on the amendments to the Civil 
Procedure Code by Central Act, CIV of 1976. 
It states that while under the earlier law 
such an investigation of Claim and objection 
to attachment of property was summary in 
nature the present law provides, as it were a 
significant departure in the matter of disposal 
and adjudication of such claims; the Order 
contemplates a full enquiry into all questions 
relating to right, title or interest in the 
property attached which arise between the 
parties to the proceeding and mandates that 
the Court enquiring into such a claim petition 
shall determine such questions; there is also 
an embargo on the institution of a separate 
suit for the determination of such questions 
and sub-clause (4) of Order 21, rule 8 sheds 
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abundant light on the nature and character 
of the decision ultimately to be arrived at by 
a civil Court on such adjudication under 
Order 21, rule 58; it says that after the 
claim or objection has been adjudicated upon, 
the order made thereon shall have the same 
force and be subject to the same condition 
as to appeal or otherwise as if it were a 
decree; though perforce an order is contem- 
plated to be passed under Order 21, rule 58 
that order has the legal effect of a decree; 
such an order is a substitute for a decision 
resulting in a decree in an ordinary litigation; 
such being the intendment of the amended 
rule under Order 21, rule 58 the enquiry 
contemplated under that rule is no longer of 
a summary nature but should be full, realistic, 
and after giving adequate opportunity to the 
parties concerned to prove their respective 
claims, rights, title and interest, in the pro- 
perties attached. State Trading Corporation 
v. Vaidyalingam}, makes it clear that when a 
legal representative is brought on record 
under Order 22, rule 4 his status and rights 
will be the same as those of the person who 
died in whose place he has come on record, 
whereas the rights and obligations of a per- 
son impleaded as a partv under Order 1, 
rule 10 will not be so circumscribed but will 
be different and independent. Charles Samuel 
v. Board of Trustees*, states that the grant 
of leave to withdraw a suit would always be 
a matter for the discretion of the Court 
under Order 23, rule 1 and whether the 
Court was moved under clause (a) or clause 
(b) what was invoked for exercise was the 
Court’s discretion. How a Court should 
proceed vis-a-vis a medical certificate of sick- 
ness in an application for the appointment 
of Commissioner to take evidence is indicated 
in Lakshman v. Ellammal®, where it is ob- 
served that if the Court feels any doubt 
about the acceptance of the medical certifi- 
cate it could call the medical practitioner as 
witness to find out the truth or otherwise of 
the averments contained in the certificate; if 
a registered medical practitioner has opined 
about the sickness or infirmity of a person it 
mav -not be proper for the Court to brush 
aside the opinion and come to its own con- 
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clusion in the absence of expert medical pro- 
fessional knowledge; in the face of the speci- ` 
fic provision to call for the medical practi- 
tioner and examine him it will not be fair and 
proper for the Court to take a different opi- 
nion than that expressed by the registered 
medical practitioner through the certificate. 
Balasubramaniam v. Purushothaman! holds 
that Order 33, rule 15 would be attracted only 
if the earlier petition was dismissed on 
merits; hence it cannot apply where a prior 
application for permission to sue în forma 
pauperis was dismissed for default. Mari- 
muthu Muthirior v. Ayyathura expresses 
the view that the provisions contained in 
Order 34, rules 7, 8 and 9 contemplating the 
passing of a preliminary decree first and a 
final decree at a later stage are for the pur- 
pose of giving an opportunity to the mort- 
gagor to deposit the mortgage amount due to 
the mortgagee; but in a case where there was 
no dispute regarding the amount due to the 
mortgagee and the mortgagor has in fact depo- 
sited the mortgage amount even at the time 
of the filing of the suit for redemption it is 
not as if the Court has no jurisdiction to 
straightaway pass a decree for redemption 
without passing a preliminary decree and 
waiting for an application for a final decree 
to be filed. Kamalanathan v. E. I. D. 
Parry Lid., lays down that where in a suit 
on a promissory note the Judge came to the 
conclusion that there was a triable issue, if 
he wanted to impose any condition he should 
assign reasons as to why he was imposing 
the condition notwithstanding his conclusion 
that the controversy gave rise to a triable 
issue. Salammal v. Mannangattt* points out 
that when the appellant does not appear 
either by himself or or through counsel when 
the appeal is called for hearing, the Court 
may ¢éither adjourn it or dismiss it for de- 
fault; in. such a contingency it is not epen 
to the Court to decide it on merits and dis- 
miss it; if such an order is passed it can still 
be considered to be an order under Order 41, 
rule 17; to set at rest the controversy as to 
whether the Court has the power under 
Order 41, rule 17 to dismiss an appeal on 
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merits in default of appearance by the appel- . 


lant, an amendmient'has beer made by the 
(CIV of 1976), by adding an Explanation 
and the dismissal of the appeal in the absence 
of the appellant and his counsel cannot be 
equated to the dismissal of the appeal on 
merits but it must be equated to an order 
of dismissal for default and if it is so, 
against such an order a remedy under Order 
41, rule 19 is available. 


Criminal Law and Criminal Procedure.— 
Apropos the death penalty, in Snrangam 
v. State of Tami Nadu’, the Supreme Court 
reminds us that the winds of penological 
reform notwithstanding, the prescription in 
section 302, Penal Code binds and death 
penalty is still permissible in the punitive 
pharmacopeia in India. Anent the imposi- 
tion of a sentence of heavy fine with the 
sentence of death or life imprisonment, in 
Palaniappa Gounder v, State of Tamil Nadu?, 
the Supreme Court pointed out that there 
can be no doubt that for the offence of mur- 
der Courts have the power to impose a sen- 
tence of fine under section 302 of the Penal 
Code; legitimacy is not however to be con- 
fused with propriety; before imposing the 
sentence of fine, particularly a heavy fine, 
along with the sentence of death or life 
imprisonment, one must pause to consider 
whether the sentence of fine is at all called 
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for and iff so what is a proper or adequate 
fine to impøse in the circumstances of the 
case, andy$ince by reason of section 357 (1) 
(ey Of the new Criminal Procedure Code and 
its precursor section 545 (1) (bb) of the 
old Code compensation can only come out of 
fine, it is always necessary to consider in the 
first instance whether the sentence of fine is 
called for particularly when the offender is 
sentenced to death or life imprisonment; if 
so, the fine must not be excessive having 
regard to all the circumstances of the case, 
the motivation of the offence, the pecuniary 
gain likely to have been made by the offen- 
der by committing the offence and his means , 
to pay the fine. In Dr. Ram Chander Singh 
Sagar v. State of Tamil Nadu, the Supreme 
Court observes that the Code of Criminal 
Procedure clothes the Supreme Court with 
power under section 406 to transfer a case 
or appeal from one High Court or a Court 
subordinate thereto to another High Court or 
to a Court subordinate thereto; but it does 
not clothe the Supreme Court with power to 
transfer investigations from one police station 
to another in the country simply because the 
first information report or a remand report 


is forwarded to a Court. 
r 
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IN THE HIGH COURT OF JUDICATURE 
AT MADRAS. 


PRENT: —T. 
G. Ramanujam Ì. 


M/s. C.A. Galiakotwala and Co. (P.) Ltd., 
by its Managing Director Appellant * 
v. 


Ramaprasada Rao, CJ. and 


M/s. Kandasamy Spinning Mills by Partner 
J.K.K. Munirajah . Respondent. 


(A) Arbitration Act (X of 1940), section 34—Applica- 
bility—Suit for damages for alleged breach of con- 
tract— Notice given before suit calling for performance 
or to suffer damages—Existence of concluded contract 
denied and canceliation of contract put forward— 
Application for stay of suit and for direction to refer 
the matter to arbitration not maintainable. 


(B) Partnership Act (LX of 1932)—Authority of 
fariner in firm to submit to arbitration. 


People involved in commerce are expected like 
others, to know the dimensions as well as the 
limitations of the rights and responsibilities 
which spring from ordinary and normal trad- 
ing relations, When a trader is confronted 
with a specific basic allegation that there is a 
contract as between himself and another, who 
claims the existence of such a contract and if 
that other person demands damages from him 
for breach of contract and for non-performance 
of the obligations arising thereunder, then the 
first reaction of that person should be either to 
accept the existence of the contract or ,to deny 
it; and if he accepts the existence,of the con- 
tract, he should plead the circurnstances under 
which be should be exonerated fyonmperform- 
ing his part of the contract. If, however, the 
other party demands from the person con- 
cerned performance of the contract under thr 


situation and plead that there was sucha con- 
tract and that contract contains a clause 
requiring disputes to be referred to arbitration 
and that therefore that clause to refer disputes 
to arbitration should prevail and no civil 
Court shall entertain such disputes which are 
to be adjudicated upon by arbitration as pro- 
vided in the contract. [Para. 3.) 


Held: As there was no written agreement to 
refer the matters in dispute to arbitration, and 
as there was a dispute about the existence of 
an agreement to refer the dispute to arbitra- 
tion, and a fortiori on the ground that the 
appellant himself denied the existence of the 
parent contract, the application for referring 
the dispute to arbitration under section 34 of 
the Arbitration Act and for staying the trial 
of the suit is a misconceived one. [ Para. 5.1 


The implied authority of a partner does not 
empower him to submit a dispute relating to: 
the business of the firm to arbitration. 

[ Para. 6.} 


Appeal against the order of the Court of the 
Principal Subordinate Judge, Erode, dated 6th 
August, 1977 and made in LA. No. 874 of 1974 
in O.S. No. 426 of 1974. 


N. Varadarajan, for Appellant, 
S. Gopalaratnam, for Respondent. 
The Judgment of the Court was delivered by. 


Ramaptasada Rao, CF7.—This appeal is by the 
unsuccessful defendant in I,A. No. 874 of 1974 
in..O.S, No. 426 of 1974, on the file of the 
Court. of the Subordinate Judge of Erode. 
The ‘fespondent-plaintiff filed the suit for reco- 
veryjof +a sum of Rs. 1,63,794 as d es, on 
the i that the appellant-defendent had 

itted breach of contract, dated 15th 


or pain of reconvey of damages for non-perfgrm- : January, 1974, to supply 500 full-pressed bales of 
ance and the other person denies the existence ew crop 797 Dholka or Bavla FAQ cotton of 
of the contract and goes to the extent of saying » 1973-1974 season on the terms and conditions 


that, oven if there was any such contract it 
had been cancelled, then, it would not be open 
to that person once again to resurrect the 





*A.A.O, No. 601 of 1977, 20th july, 1978. 


contained in the confirmation slip dated 15th 
January, 1974, The contract originated in 
correspondence and the respondent's case is 
that it was concluded by a telegram. This is 
seen from Exhibits B-lto B-3. The respon- 
dent’s specific case is that he sent the sale con- 
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firmation letter to the appellant and that that 
was the process by which the contract was cone 
cluded. On the strength of such a concluded 
contract, the respondent-plaintiff was demand- 
ing the performance of the same in accordance 
with its tenor, which the appellant refused. 
Obviously the price of cotton which was the 
subject-matter of the contract, by then rose. 
The respondent had therefore to file the suit 
for the recovery of damages for breach of con- 
tract. He relied upon the correspondence 
ending with Exhibit B-3. The respondent, 
prior to the institution of the action, issued a 
‚notice Exhibit B- 16, calling upon the appellant 
to perform the contract or to suffer damages. 
Exhibit B-18 is the reply by the appellant in 
which he categorically denied that there was 
any concluded contract as between himself and 
the respondent, as according to him, the 
respondent had not returned the sale confir- 
mation note duly signed by him in confirma- 
tion of the contract which originated in corres- 
pondence. In fact, the specific case of the 
appellant was that the contract had been can- 
celled by his letter, dated Ist February, 1974. It 
was in those circumstances the respondent had 
to file the suit for recovery of damages on the 
strength of the contract and the breach thereof. 
No sooner did the respondent file the suit, than 
the appellant took out under section 34 of the 
Arbitration Act an application for the stay of 
all proceedings in thesuit and for directing the 
respondent to refer the alleged dispute in the suit 
to arbitration, in accordance with therules and 
regulations of the East India Cotton Association 
Ltd., Bombay. The provocation for the appel- 
lani to file such an application was that under 
Exhibit B-3, which was the sale confirmation, 
reference is made to the East India Cotton 
Association Ltd., in the following terms: 


“We have pleasure to confirm having sold 
to you this day subject to the East India 
Cotton Association’s Rules and Regulations 
as under: 


s * * * * 
Yours faithfully, 


Jor Q.A. Galiakotwala and Co. (P.), Ltd. 
Sd. (defendant). 


2. Taking advantage of the reliance placed 
by the respondent on Exhibit B-3, the appellant, 
notwithstanding his specific stand in Exhibit 
B- 18, raised a plea that the suit was not 
maintainable and that the dispute should be 
referred to arbitration in accordance with the 
contents of Exhibit B-3. This was negatived by 
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the Court below on more than one ground. Firstly 
the learned “Subordinate Judge thought that 
the respondent:plaintitf was not a member of the 
East India Cotton Association Ltd., and there- 
-fore he could not be compelled to submit him- 
self to arbitration in accordance with the rules 
and regulations of that Association. Secondly 
he was of the view that, in case there was a dis- 
pute about the existence of an arbitration agree- 
ment, then in accordance with the by-laws of 
the Association there should be a written 
agreement between the contesting parties agree- 
ing to refer the disputed matters to arbitration, 
and that in the absence of such a written 
agreement in the instant case the question of 
referring the subject-matter of dispute to 
arbitration did not arise. The third ground 
on which the learned Subordinate Judge 
refused to accept the application for reference 
to arbitration was that one partner could not 
bind the firm by his action in unilaterally con- 
senting to refer the matter to arbitration. It 
is as against this ultimate decision of the Court 
below, the present appeal has been filed. 


3. It is enough, for the purpose of this appeal, 
if we just highlight our attention on the specific 
stand taken by the appellant prior to coming 
to Court with the application under section 
34 of the Arbitration Act. People involved in} 
commerce are expected, like others, to know; 
the dimensions as well as the limitations of th 
rights and responsibilities which spring from 
ordinary and normal] trading relations. When} 
a trader is confronted with a specific basic 
allegation that there is a contract as between} 
himself and another, who claims the existence} 
of such a contract and if that other person! 
demands damages from him for breach ofi 
contract and for non-performance of thej 
obligations arising thereunder, then the first 
reaction of that person should be either to} 
accept the existence of the contract, or deny it3] 
and, if he accepts the existence of the contract, 
he should plead the circumstances under which! 
he should be exonerated from performing his: 
part of the contract. If, on the other hand,j 
in a situation like the one illustrated above,} 
the other party demands from the person con-] 
cerned performance of the contract under threat 
or pain of recovery of damages for non-perfor-} 
mance of the same, and the other person denies! 
the existence of the contract and goes to the; 
extent of saying that, even if there was any} 
such contract, it had been cancelled, then itj 
would not be open to that person once again 
to wesurrect the situation and plead that 
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there was such a contract and that con- 
tract contains a clause requiring disputes to be 
referred to arbitration, and that therefore that 
clause to refer disputes to arbitration should 
prevail and no civil Court shall entertain such 
disputes which are to be adjudicated upon by 
arbitration as provided in the contract. In 
the instant case Exhibit B-18 isa complete 
answer to the application for reference of the 
disputes to arbitration. In Exhibit B-18 the 
appellant took up the specific stand that there 
was no concluded contract at allas between 
himself and the respondent and that, in any 
-event, the so-called contract had been cancelled 
by his letter, dated Ist February, 1974. This 
‘wag at a time when the respondent was 
threatening to come to Court with a suit for 
-damages on the foot of the breach of the con- 
tract. After the filing of the threatened suit it 
was not open to the appellant to give a volte- 
face to his specific stand that there was no con- 
cluded contract as between himself and the 
respondent, and plead that there was such a 
contract and on the top of it ask for a stay of 
‘the suit on the ground that there existed, even 
at the time when he sought for stay of the 
trial of the suit under section 34 of the Arbitra- 
tion Act, an arbitration agreement which was 
in force in the eye of law. A person cannot be 
„permitted to approbate and reprobate. Once 
the has denied the contract, he cannot soon 
‘thereafter, when he is placed in an inconvenient 
‘position, give the go-by to his earlier stand 
and contend that there is a contract and that 
that contract includes the arbitration agrees- 
‘ment as well. The question is whether in the 
above circumstances the appellant can seek for 
relief under section 34 of the Arbitration Act. 


4. Even assuming that there is some bona fides 
in the attitude of the appellant, the answer is 
‘provided in clause 38 of the by-laws of the 
East India Cotton Association Ltd., which 
rprevents a person like the appellant from seeking 
the assistance ofthe Court for referring the 
subject-matter of dispute to arbitration. Clause 
38, so far as relevant, provides as follows:— 


38-A. All unpaid claims whether admitted 
or not, and all disputes and differences (other 
‘than those relating to quality) arising out of 
sor in relation to— 


(a) cotton transactions between” members 
including any dispute as to the existence of 
such transactions; or 


(b) cotton contracts (whether forward or 
ready, and whether between members or 
-between a member and a non-member) made 
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subject to these by-laws or subject to East 
India Cotton Association arbitration or 
containing words or abbrevations to a similar 
effect, including any dispute as to the exis- 
tence of such transaction, provided in the 
latter case the parties had agreed in writing 
before entering into business relation that 
any dispute arising between them out of that 
agreement or any such transactions that 
may be entered into including any dispute 
as to the existence of such transaction, shall 
be referred to arbitration under the by-laws 
of the Association.” 


5. It is seen from clause (b) above that, if 
there is a dispute as to the existence of a con- 
tract or transacticn. then it is imperative that 
the parties who claim that matters should be 
arbitrated and not adjudicated upon by civil 
Court should produce an agreement in writing 
that such an ent was entered into before 
entering into business relations and that that 
agreement was for the purpose of referring any 
dispute arising between them out of that agree- 
ment or any such transaction to arbitration under 
the by-laws of the Association, The primor- 
dial condition, therefore, which would enable 
a person like the appellant to seek for the 
assistance of the Court for stay of the trial of the 
suit under section 34 of the Arbitration Act is 
the existence of an agreement in writing which 
would compe] the parties to refer the matters 
in dispute to arbitration. The plea originally 
was that there was admittedly no such contract 
in writing. Even otherwise, we have already 
referred to Exhibit B-18 wherein the appellant 
has categorically stated that there was no 
contract at all even in the matter of the 
supply of the goods as was sought to be made 
out by the respondent. In these circumstances, 
it is idle for the appellant to completely give 
a new look and a new phase to his stand which 
is hopelessly inconsistent with his earlier definite 
attitude which disclosed his mind whereby he 
denied the existence of the contract. He 
cannot, therefore, be allowed at a later con- 
venient stage, in order to subserve his own 
purpose, to plead that there was such a con- 
tract and that the dispute should be referred 
to arbitration. On the ground that there was 
no written agreement to refer the matters in 
dispute to arbitration, and as there is a dispute 
about the existence of an agreement to refer 
the dispute to arbitration, and a fortiori on the 
ground that the appellant himself denied the 
existence of the parent contract, the applica- 
tion for referring the dispute to arbitration 
under section 34 of the Arbitration Act and 
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for staying the trial of the suit is a misconceived 
one and has therefore been rightly dismissed by 
the Court below. 


6. It is unnecessary for us to go into the other 
two questions. Even otherwise, we agree with 
the Court below that the implied authozity 
of a partner does not empower him to submit 
a dispute relating to the business of the firm 
to arbitration. In the instant case one of the 
partners of the respondent firm alone has 
signed Exhibit B-3 and there is no proof that 
he had otherwise power to commit the firm 
to arbitration by his sole participation. We 
therefore agree with the Court below that the 
appellant has no right to interdict the ordinary 
process of law and the trial of the suit instituted 
by the respondent in the lower Court. His 
application under section 34 of the Arbitration 
Act has therefore been rightly dismissed. 


4. In the above circumstances, the appeal 
fails and is dismissed with costs, Counsel’s 
fee, Rs. 500. 


8. The appellant-defendant is granted ten 
weeks’ time for filing written statement. 


R.S. Appeal dismissed. 


—— 


IN THE HIGH COURT OF JUDICA- 
TURE AT MADRAS 


(Special Original Jurisdiction.) 
PRESENT:—V. Ramaswami, J. 


Dr. Balaguru Petitioner 


v 


The Government of Tamil Nadu represen- 
ted by the Commissioner and Secretary 
to Government Agricultural Department, 
Fort St. George, Madras-600009 and 
another ... Respondents. 


Tamil Nadu Civil Services (Classification, Control 
and Appeal) Rules, Rule 17 (e)—Serious allega- 
tions against Government Servant—Detailed enquiry 
contemplated —- Government servant placed under 
suspension —Suspension validly _made—Certiorari 
refused—Constitution of India (1950), Article 226. 


The petitioner was an official under the Tamil 
Nadu State Government and was placed 
under suspension pending contemplated 


*W. P, No. 2976 of 1978, 17th Angust, 1978. 
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detailed enquiry into grave charges. The peti- 
tioner challenged the order of suspension in 
writ proceedings under Article 226 of the 
Constitution. 


Held: Rule 17 (e) of the Tamil Nadu Civil 
Services (Classification, Control and Appeal) 
Rules iteelf was clear enough to show that 
when an enquiry into grave charges was con- 
templated, the power of suspension could be 
invoked. When once the power was vested in 
the Government, since suspension pend- 
ing enquiry itself could not be considered 
to be a punishment, the High Court. could 
not interfere with the order of suspension exer- 
cising jurisdiction under Article 226 of the 
Constitution of India. 


(Paras, 2 and 3.) 
Case referred to: 


P. R. Nayak v. Union of India, (1972) 2 S.G.J. 1: 
A.I.R. 1972 S.G. 554. 


Petition under Article 226 of the Constitution 
of India, praying that in the circumstances 
stated therein, and in the affidavit filed there- 
with the High Court will be pleased to issue 
a writ of certiorari calling for the records rela- 
ting to G.O. Ms. No. 1087, Agricultural 
Department, dated 22nd June, 1978, and quash: 
the order of suspension issued in G.O. Ms. 
No. 1087 aforesaid against the petitioner as 
illegal and without jurisdiction. 


R. G. Rajan, for Petitioner. 


N. R. Chandran, for the Government Pleader, om 
behalf of Respondents. 


The Court made the following 


OrpeR.—In response to the notice of motion 
issued to the Government, a note and the file 
concerning G.O. Nos. 1087 and 1088, dated: 
22nd June, 1978, are produced by the Govern= 
ment Pleader. This file and the note show 
that a petition containing certain allegations 
against the petitioner herein was received by 
the Director of Animal Husbandry. But the 
Director forwarded the petition to the Governe 
ment with a request to entrust the matter to 
some other senior high-level officer of the 
Government for enquiry on the ground that 
the petitioner had been disputing the bena fides 
of the Director on earlier occasions and 
therefore he did not want to deal with that 
matter. On receipt of the petition, the 
Government forwarded the matter to the 
Director of Vigilance and Anti-corruption for 


1] 


a discrect enquiry and report. On receipt of 
the report of the Director of Vigilance and Anti- 
corruption in which the Director has suggested 

that a detailed enquiry is called for, the con- 
currence of the Vigilance Commissioner was 
sought for and obtained. The Vigilance 
Commissioner also appears to have stated that 
since the allegations levelled against the 
petitioner are serious enough, the Government 
could consider the question of suspending the 
officer pending a detailed enquiry. First the 
Government is stated to have considered the 
question of transferring the official to a different 
station. But ultimately, the Government came 
to the conclusion that since an enquiry into 
grave charges is contemplated, the officer had 
to be placed under suspension and accordingly 
by the impugned order, the petitioner was 
placed under suspension pending enquiry into 
the grave charges contemplated. 


2. The learned counsel for the petitioner 
strenuously contended that there is no inherent 
power of suspension as such and the power of 
suspension could be traced only to rule 17 
4¢) of the Tamil Nadu Civil Services (Classifi- 
cation, Control and Appeal) Rules and that 
cule so far ag it is relevant, reads as follows: 


“17 (e) (1). A member of a service may be 
placed under suspension from service, where 
(i) an enquiry into grave charges against 
him is contemplated, or is pending.” 


According to the learned counsel unless a 
definite charge which is considered to be very 
grave is communicated to the petitioner, the 
power of suspension could not be invoked. 
The learned counsel pointed out that the word 
“tcharges’” itself shows that there is a definite- 
ness of the charge against him and that charge 
should have been communicated. It is true 
that the words “an enquiry into grave charges” 
qualifies both the words “is contemplated” and 
ttis pending” thereby suggesting that the word 
*tcharges” has a definite meaning in that place, 
because if an enquiry into grave charges is said 
to be pending, it would only mean that the 
charges had already been communicated to 
the petitioner. The same meaning is sought 
to be given even in the case of an enquiry that 
is contemplated. Having given my serious 
consideration, I am of the view that this inter- 
pretation of the rule is not acceptable. If a 
charge memo. had to be served on the officer 
‘before the power of suspension is invoked, then 
the enquiry itself would have been initiated 
and it would be pending. Therefore we will 
mot be giving any meaning to the words “‘is 
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Contemplated”, if the charge memo. is to be 
Served on the officer. The rule itself, though 
isnot happily worded, is clear enough to 
show that when an enquiry into grave charges 
is contemplated, the power of suspension 
could be invoked. In this case, as already 
stated, the petition received was forwarded to 
the Director of Vigilance and Anti-Corruption 
and after an enquiry, he submitted his report 
thata detailed enquiry is called for and for 
initiating a detailed enquiry, the concurrence 
of the Vigilance Commissioner was also obtain- 
ed. In those circumstances, an enquiry into 
grave charges against the petitioner can be said 
to be in contemplation of the Government 
enabling the Government to suspend the 
officer pending such contemplated enquiry. 


3. The decision of the Supreme Court in P. R. 
Nayak v. Union of India relied on by the 
learned counsel for the petitioner dealt with 
the power of suspension under rule 3 of the All 
India Services (Discipline and Appeal) Rules, 
1969. The wording, in that rule is clearly 
different from those in rule 17 (¢) of the 
Tamil Nadu Civil Services (Classification, 
Control and Appeal) Rules. Rule 3 (1) of 
the All India Services (Discipline and Appeal) 
Rules, 1969, in so far as it is relevant is as 
followa: 


"3, Suspension during disciplinary proceedings 
—(1) ‘If, having regard to the nature of the 
charges and the circumstances in any case, the 
Government which initiates any disciplinary 
proceedings is satisfied that it is necessary or 
desirable to place under suspension a member 
of the Service against whom such proceedings 
are started, that Government may 


(a) If the member of the service is serving 
under it, pass an order placing him under 
suspension, or 


(b) if the member of the Service is serving 
under another Government request that 
Government to place him under suspension, 
pending the conclusion of the inquiry and the 
passing of the final order in the case.” 


The later portion of the rule shows that the 
Government could place the officer under 
suspension ‘‘pending the conclusion of the 
inquiry and the passing of the final order in 
the case”. Even in the beginning of the rule, 
it is mentioned as ‘ paving regard to the nature 





1. (1972) 2S.C.J. 1. A.LR. 1972 S.G. 554. 
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of the charges”. It is in these circum- 
stances and having regard to sub-rules (3), 
(4), (5), (6) and (7), the Supreme Court 
held that the rule does not contemplate or 
suggest that suspension can be ordered merely 
when disciplinary proceedings is contem- 
plated, The decision therefore is of no 
application to the interpretation of Rule 17 (e) 
of the Tamil Nadu Civil Services (Classifica- 
tion, Control and Appeal) Rules where it is 
provided specifically that an officer may be 
placed under suspension where an enquiry is 
contemplated or is pending. In fact, in the 
decision cited sapra, the Supreme Court has 
pointed out the difference in language in 
tule 12 of the Central Civil Services (Classi- 
fication, Control and Appeal) Rules, 1957, 
where we find a provision for suspension of 
the Government servant concerned when, 
inter alia, “a disciplinary proceeding against 
him is contemplated or is pending”? and the 
language used in rule 3 of the All India 
Services (Discipline and Appeal) Rules, 1969, 
and observed as follows: - 


“In our view, the difference in the language 
used in the relevant rules dealing with suspen- 
sion in the two sets of rules, namely, Central 
Civil Services (Classification, Control and 
Appeal) Rules and All India Services 
(Discipline and Appeal) Rules may not be 
considered to be wholly irrelevant and unhelp- 
fal for discovering the intention of the drafts- 
man in adopting different phraseology while 
dealing with the same subject of suspension of 
Government servants of different categories”. 


When once the power is vested in the Govern- 
ment, since suspension pending enquiry iteelf 
cannot be considered to be a punishment, this 
Court cannot interfere with the order of suspen- 
sion exercising jurisdiction under Article 226 
of the Constitution of India. The writ peti- 
tion therefore fails and the same is dismissed. 
These will be no order as to costs. 


4. It is made clear that none of the observa- 
tions made in this order shall prejudice the 
petitioner in the enquiry pending against him. 


S.J. 


——— 


Petition dismissed. 
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IN THE HIGH COURT OF JUDICATURE 
AT MADRAS. 


PRESENT :— T. Ramaprasede Rao, CF. 


M. Kunjithapatham and others 
Petitioners® 


a. 


The Thiravilaiyattam Village Co-opera- 
tive Agricultural Credit Society ZB-95 by 
its Secretary, Thiruvilaiyattam and 
another .. Respondents. 


Tamil Nadu Co-operative Societies Act (LITI of 
1961), sections 71 and 73—Co-operative Society— 
Proceedings initiated against the Secretary under 
section 73— Award passed —Subsequent surcharge 
proceedings under section 71 in Tespect of the same 
Subjeci-matier not compéient. 


If there has been an invocation of one of two 
or more remedies available in law, such an 
invocation results in a decision rendered by 
the appropriate statutory authority; then a 
resurrection of the very same subject-matter 
through another available remedy contempla- 
ted in the very same enactment would lead to 
a violation of the principles of natural justice 
as well as the accepted canons of common law. 
lf one provision of the Tamil Nadu Co-opera- 
tive Societies Act is taken advantage of by 
the society for securing its rights, and if such 
a reference to the Registrar, as in this case, 
under section 73, has resulted in an award, it 
cannot be thrown overboard and by-passed 
by invoking once again the provisions of 
section 71, as if fresh surcharge proceedings 
could be initiated by the society which is 
armed with an award which is executable in 
the eye of law. [ Para. 3.5 


Where the directors had taken prompt action 
under section 73 against the miscreant and 
against the Secretary who was in charge of the 
accounts and brought him to book and 
secured an award from the statutory authority, 
the Registrar, they cannot still be said to be 
guilty of wilful negligence nor can they be 
characterised as persons who misappropriated 
the funds of the society. 

[ Para. 3.} 


Petition under Article 227 of the Constitution 
of India praying the High Court to revise the 
order of the Co-operative Tribunal (District 


e 


G.R.P, No. 3549 of 1974. 11ih August, 1978 ~ 
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Judge), East Thanjavur at Nagapattinam, dated 
19th August, 1974, and made in C.M.A. No. 11 
of 1974 (Surcharge Case No. 133879/69-G, 
Deputy Registrar of Co-operative Societies, 
Mayuram). 


for Petitioners. 
R.G. Rajan, for Respondent. 
The Court made the following 


K. Alagiriswami, 


Orprr.—The interesting question raised in 
this civil revision petition is whether the 
proceedings initiated against the petitioners, 
amongst others, under section 71 of the Tamil 
Nadu Co-operative Societies Act, is maintaina~ 
ble at all, in view of certain factors and events 
which preceded the filing of what are usually 
called surcharge proceedings under section 71 
of the Act. It appears that the petitioners, 
who were ex-officers of Thiruvilaiyattam 
Village Co-operative Agricultural Credit 
Society, found, on an audit report, there was 
misappropriation and wilful negligence on the 
part of the Secretary of the Society, one 
Deenadayalu Naidu. Based on such avdit 
report, proceedings were initiated by the 
petitioners as Board of Directors under section 
73 of the Act, It is net in dispute that such 
proceedings were initiated under section 73 of 
the Act at the instance of the petitioners herein 
as against the said Deenadayalu Naidu, and 
the Registrar of Co-operative Societies, on 
receipt of such a reference, decided the dispute 
and held that the said Deenadayalu Naidu 
was liable to account to the society in large 
sums of money and gave an award accords 
ingly. Iam not setting out in detail the 
merits, as the question raised before me is 
purely a legal one. After the award was 
passed by the Registrar under section 73, the 
Deputy Registrar, apparently as the person 
authorised by the Registrar within the meaning 
of section 71 of the Act, on his own motion, 
initiated fresh proceedings under section 71 
of the Act and impleaded the petitioners as 
well as Deenadayalu Naidu and called upon 
them to explain why they should not be 
directed to repay the moneys or property 
alleged to have been misappropriated by them 
or fraudulently retained by them or by reason 
of the loss sustained by the society on account 
of such branch of trust or wilful negligence on 
their part. The Co-operative Tribunal, to 
whom the matter went apin appeal, found 
that the petitioners as well as Deenadayalu 
Naidu were guilty of breach of trust and held 
that the petitioners, who were the Board of 
Directors of the Society, were liable to pake 


good the deficiency and pay the requisite 
compensation as quantified by the Deputy 
Registrar, and accordingly dismissed the 
appeal which came before it against the order 
of the Deputy Registrar. The present civil 
revision petition is filed under Article 227 of 
the Constitution of India. 


2. The main legal contention of Mr. Alagiri- 
swamy, learned counsel for the revision 
petitioner, is that, as proceedings under section 
73 have already been initiated by the Board 
of the Society and as the Registrar of Co- 
operative Societies on sucha reference has 
decided the dispute and found that Deenadayala 
Naidu is the person who should make good 
the loss sustained by the society during the 
period when the petitioners were in charge 
of the affairs of the society, there cannot be 
a resurrection of the matter once again under 
section 71 of the Act, as if the fresh surcharge 
proceedings can again bo laid against the 
petitioners on the ground that the award 
passed by the Registrar under section 73 of 
the Act could not realises any money at all or 
that Deenadayalu Naidu could not make 
good the loss sustained by the society due to 
hisacts of misfeasance or wilful negligencc. 
Mr. R. G. Rajan, learned counsel for the 
reapondentssociety, would contend that, though 
sections 71 and 73 are independent provisions 
and act in their own respective fields, any 
proceedings or the resultant decision rendered 
under section 73 by the appropriate statutory 
authority cannot be a bar to an independent 
proceeding by the society under section 71 
of the Act, as against, those who are responsi- 
ble for the loss sustained by the society. It 
is in this context thatthe question of law has 
arisen, 


3. Section 73 of the Act enables the society 
to approach the Registrar and seek for a deci- 
sion on such reference. Such a reference 
may touch upon any matter connected with 
the management of the business of the society. 
It is not in cispute before me that the peti- 
tioners, as members who constituted the 
quandom Board of tho Society, did make such 
a reference to the Registrar and called upon 
him to decide the dispute which had by then 
arisen by which the Board accused Deenadayalu 
Naidu, the then Secretary of the soci¢ty, as 
the sole person who wilfully neglected the 
ma ment or administration of the society. 
They also alleged that Deenadayalu Naidu 
misappropriated the funds of the society. It 
was in such an express context that the 


3 THE MADRAS LAW JOURNAL REPORTS 


Registrar, who is the statutory named autho- 
tity under section 73 of the Act, decided such 
a dispute and passed an award to the effect 
that it was Deenadayalu Naidu who should 
make good the loss, which had resulted from 
the acts of misconduct, misfeasance, etc., on 
his partas an officer of the society. After 
securing such an award apparently attempts 
were made by the society to recover quanti- 
fied amount under the said award, but with 
no success. ‘Thereafter the society, represented 
by its present Secretary and the present board, 
initiated fresh proceedings under section 71, 
styling it as surcharge proceedings, and 
impleaded in those proceedings the petitioners 
herein, as also Deenadayalu. Naidu, claiming 
that deficiency had been caused in the assets 
of the society by breach of trust or wilful 
negligence on the part of the petitioners and 
Deenadayalu Naidu and that therefore they 
should make good the loss sustained by the 
society. Before the Deputy Registrar and the 
Co-operative Tribunal the present legal conten- 
tion, though raised, was not adverted to. The 
only question for consideration therefore is 
whether the surcharge proceedings initiated by 
the society under section 71 of the Act, ignor- 
ing and setting at naught the statutory award 
passed by the Registrar under section 73 over 
the same subject-matter, can be sustained. I 
refer to itas “the same subject-matter, in the 
sense that it is common ground that the loss 
claimed by the society as against Deenadayalu 
Naidu which was the subject-matter of the 
decision under section 73, is the same as that 
claimed in the surcharge proceedings also. It 
is in this sense that there is similarity in the 
subject-matter. This not disputed before me. 
One other peculiar feature ig that, the audit 
report rendered, which touched upon and 
highlighted the loss sustained by the society, 
which was later traced to certain acts of mis- 
conduct of the quandom officers, was the basis 
for both the proceedings under section 73 as 
well as under section 71 of the Act. Ifthere- 
fore the same audit report propelled the officers 
of the society to approach the Registrar for a 
decision on the question as to who should be 
mulcted with the responsibility for the loss 
which accrued to the society, then it appears to 
me to be unreasonable once again to initiate 
proceedings under cover of the same subject- 
matter, but under section 71 of the Act. There 
is an exhaustion of the power of the society or 
its officers when they invited a decision from 
the Registrar under section 73 and when it 
resulted in an award being passed by the 
Registrar onder the above section. It ig that 
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award which is equatable to a decree of a com- 
petent Court that can be executed by the 
society thereafter for realisation of moneys due 
and payable by the misconducting officials as 
per the awardrendered by the Registrar. It 
would be a travesty of procedure, if the Board, 
which came into the picture after the previous 
Board had to quit because of the earlier events 
which had happened and which had caused 
loss to the society, could seek to circumvent 
the executable award available to the society 
and seek umbrage under scction 71 of the Act, 
merely because it is an independent provision 
under the same enactment. It is not strange 
for an enactment: to contain two or more 
remedies for the assertion of a common or 
single right. But unless otherwise provided 
for in the statute, if one such available remedy 
is exhausted, then in my view, the invocation 
of the other remedy, which is provided for as 
ap ancillary to the first remedy already 
exhausted, cannot be sought for, for that 
would mean that the authorities in power can at 
their convenience and pleasure invoke one pro~ 
vision after another in a particular statute for 
purposes of availing of the remedies at different 
times. This would not be conducive to an 
orderly application and understanding of the 
laws. In my view, therefore, if there has been 
an invocation of one of two or more remedies 
available in law, such an invocation results in 
a decision rendered by the appropriate statutory 
authority, then a resurrection of the very same 
subject-matter through another available 
remedy contemplated in the very same enact- 
ment would lead to a violation of the princi- 
ples of natura] justice as well as the accepted 
canons of common law. In this view, though 
Mr. Rajan is right in his submission that 
sections 73 and 71 act independently in their 
respective fields, yet if one provision is taken 
advantage of by the Society for securing its 
rights, and if such a reference to the Registrar, 
as in this case, under section 73, has resulted 
in an award, it cannot be thrown overboard 
and bypassed by invoking once again the 
provisions of section 71, as if fresh surcharge 
proceedings could be initiated by the society 
which is armed with an award which is execut- 
able in the eye of law. In the peculiar 
circumstances of the case, I am of the view 
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rity, namely, the Registrar, under section 73, 
they cannot still he said to be guilty of wilful 
negligence nor can they be characterised as 
persons who misappropriated the funds of the 
society. Even on merits therefore there is no 
justification for the institution of fresh action 
lagainst the petitionezs. 


4. The civil revision petition is accordingly 
allowed, There will be no order as to costs. 


RS. Sra Petition allowed. 


IN THE HIGH COURT OF JUDICATURE 
AT MADRAS. 


PReseNT:—G. Ramanujam 


Sayeed, FF. 


The United India Fire and General 
Insurance Company, Limited (Unit), The 
“Madras Motor and General Insurance 
Company Limited, Madras Appellants* 


3, 


and M.A. Satkar 


Parvathy and another Respondents. 
Motor Vehicles Act (IV of 1939), sections 96 and 
110-C—Applicability—Lorry dashing against man 
„standing at a bus stop —Death of the man— Petition by 
wife for compensaiion—Appeal by insurance company 
against compensation awarded—Defences open’ to the 
insured whether open to the insurer. 


A conjoint reading of sections 96 (2) and 110-C 
{2-A) of the Motor Vehicles Act shows that it 
1s only when there is collusion between the 

on making the claim and the person against 
whom the claim is made, or the person against 
whom the claim is made has failed to contest 
the claim, the insurance company is enabled 
to contest the claim on all or any of the 
-grounds that are available to the person 
against whom the claim has been made, and 
not in every case where the insurance company 
thas been impleaded. [Para. 8.} 


In this case, section 110-C (2-A) cannot apply 
as the insured resisted the claim before the 
Tribunal but has not chosen to file an appeal. 
The mere fact that the insured has not filed 
an appeal does not mean that there is collusion 
‘between him and the claimant. The insured 
has not remained ex parte before the Tribunal 
and therefore, he cannot be said to have aban- 





“* A,A,O. No. 534 of 1975 and O.M.P.No. 3963 of 1978. 
27th April, 1978. 
MLjJ—2 
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doned the defence. Similarly, it isnot shown 
that the insurance policy contains a clause 
enabling the insurer to raise all defences that 
are open to the insured in the proceeding 
under the policy. Even assuming that there is 
such an enabling provision in the policy still 
the insurer can himself raise all contentions 
that are open to the insured only if he defends 
the action in the name of the insured. In this 
appeal, the insured is not shown as a co-appel- 
lant along with the insurance company which 
is the appellant. (Para. 11.] 


The fact that an appeal by the insurance 
company is maintainable under section 110-D 
of the Act will not mean that the insurance 
company can raise all contentions that are open 
to the insured. The statutory limitations con~ 
tained in section 96 (2) will still apply and it 
cannot be said that those limitations will govern 
only the proceedings before the Tribunal, at 
the initial stages and not the Court at the 
appellate stage. The limitations contained in 
section 96 (2) will equally apply to the appeal 
filed by the insurance company. Since the 
insurance company has not filed the appeal in 
the name of the insured and as there is no 
collusion proved between the insured and the 
claimant, the defences that are open to it under 
section 92(2) can alone be canvassed in the 
appeal. [Para. 12.] 


Cases referred to:— 


British India General Insurance Company v. Itbar 
Singh, 1960 S.C.J. 44: (1960) 1 S.C.R. 168: 
(1960) 1 An. W.R. (S.C.) 6: (1960) 1 M.L.J. 
(S.C.) 6: A.I.R. 1959 S.C. 1331; Ayesha Bagum 
v. G. Veerappan, (1966) A.C.J. 101; Joginder 
Nath v. Shanti Dem, (1967) A.C.J. 150; Abdul 
Kadar v. Kashinath, A.T.R. 1968 Bom. 267; 
General Insurance Company Lid. v. Jagadeeswari, 
(1974) A.C.J. 234; Northern India General Insur- 
ance Company Ltd. v. L. Krishnan, (1972) A.C.J. 
420; Ramesh Chandra v. Randhir Singh, A.I.R. 
1977 All. 330. 


Appeal against the order of the Court of the 
Principal Subordinate Judge (Motor Accidents 
Claims Tribunal), Tiruchirapalli dated 17th 
December, 1974 and made in M.A.C. TOL 
No. 61 of 1972; and 


C.M.P. No. 3963 of 1978, 

Petition praying that in the circumstances 
stated therein and in the affidavit filed there- 
with the High Court will be pleased to permit 
the petitioner to prosecute the appeal by 
raising all contentions including the question 
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of quantum and other matters, in the above 
said A.A.O, No. 634 of 1975. 


K.S. Narasimhan, for Appellant. 


V. Sridevan, G.Masilamani and R. Balachander, for 
Respondents. 


` The judgment of the Court was delivered by 


Ramanujam, 7.—This appeal has been filed by 
an Insurance Company against the order of 
the Motor Accidents Claims Tribunal award- 
ing a sum of Rs. 20,000 as compensation to the 
first respondent herein in respect of an accident 
resulting in the death of the first respondent’s 
husband, one Subramaniam, that took place 
on 13th June, 1971, when he was hit by a 
lorry owned by the second respondent and 
driven by one Vellayan. 


2. The first respondent, who is the wife of the 
deceased Subramaniam, filedan application 
claiming a compensation of Rs, 20,000 before 
the Motor Accidents Claims Tribuna? under 
section 100-A of the Motor Vehicles Act in 
respect of the accident that took place at 
6.00 a.m. on 13th June, 1971, on the ground 
that the lorry, belonging to ths second 
respondent and driven by its driver in a 
careless and negligent manner, hit the deceased 
who was standing near the bus stop, resulting 
in the death of the deceased on the spot and 
that as aresult of the death, the petitioner 
had lost her husband and also incurred 
monetary loss. It is her case that the 
deceased was earning a minimum of Rs. 12 
per day as an artificial diamond worker and 
that source of income has been entirely 
lost to her. The said application for com- 
pensation was resisted by the second respondent 
the owner of the lorry and the appellant, the 
insurer. The first respondent, owner of the 
lorry, raised the following contentions: The 
deceased used to get fits. The deceased 
while crossing the road got fits and fell down 
on the right rear wheel of the vehicle. The 
accident was not due to the rash and 
negligent driving by the driver of the lorry. 
The insurer raised the following contentions. 
The accident occurred solely due to the 
negligence of the deceased who darted across 
the road and fell on the right rear wheel of 
the vehicle. The accident was not due to the 
negligent driving of the lorry by the driver. It 
also denied the age, earning capacity, etc. of the 
deceased and said that the compensation 
claimed was excessive, 


3. After analysing the evidence adduced by 
the parties, the Tribunal took the view that 
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the accident was entirely due to the rash and 
negligent driving of the lorry by R.W. 1 and 
that there is no evidence to show that the 
deceased used to get fits often that while 
crossing the road in a careless manner, he 

suddenly swooned and fell under the right 
rear wheel of the lorry, that the sketch 
Exhibit A-6 prepared bygP.W. 4, the Inspector 
of Police within whose jurisdiction the place- 
of occurrence is situate, showed that the dead-- 
body was lying 85 feet north of the place 
where the lorry came to a halt after the impact, 

that it showed R.W. 1, the lorry driver, should 

have driven the lorry on the wrong side of 

the road instead of keeping to the left, and 

that from this it wasclear that he waa driving 
the lorry in a rash and negligent manner 
when he hit and caused the death of the 
deceased. The Tribunal has also relied on 

the evidence of P.W. 2, the eye-witness, who- 
says that the deceased and one Jagannathan 

were waiting for the bus on the eastern side to- 
go to Trichy and as there was no room in 
the bus, they crossed and came to the mud 

portion of the road with a view to take tea in 

his tea-shop, that while were they walking in 

the mud portion towards his tea-shop, the lorry 

came from north ata high speed in the wrong 
side and its front bumper hit Subramaniam 

and threw him away, that Subramaniam fell on 

the road facing down and the front right. 
wheel run over his legs, that the lorry came 

to a stop after running a distance of 50 feet. 
from the deceased and that the deceased died 

on the spot. P.W. 2 has also been earlier 

examined by the criminal Court. 


4. As regards the quantum of compensation, 
the Tribunal found that the poetitioneris a 
young girl aged 19 years and the deceased was 
aged 23 years at the time of his death, that the 
deceased would have lived for another 40 years. 
if he had not mét with the accident, that the- 
deceased was hale and healthy at the time of 
his death, that as per the evidence of P.W. 3 
in whose shop the deceased was workiug he 
was getting a daily wage of Ra. 7 to Rs, 12 
and that he was a permanent employee in 
P.W. 3's shop. On that basis, the Tribunal 
held that the deceased would have earned daily 
a sum of Rs. 7 and would have worked for 20 
days in a month. On that basis, a sum of 
Rs. 140 was fixed as his earnings per month, 
and after giving allowances for his own expenses 
his contribution to the family was determined 
at Rs. 70 per month and the annual dependency 
at Rs. 840. Multiplying the sum by 40, as tre 
deceased would have lived for a period of 40- 
years, the amount was arrived at Rs. 33,600, 
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but as the claimant had restricted her claim 
for Rs. 20,000 the Tribunal granted a sum of 
Rs. 20,000 as compensation. The owner of 
the lorry has not filed an appeal and the 
insurance company has alone filed this appeal 
challenging the said award of compensation. 


5, In this appeal, the findings of the Tribunal 
that the accident was due to rash and negli- 
gent driving of the lorry by its driver and 
that the claimant is entitled to a sum of 
Rs. 20,000 as compensation, have both been 
questioned. 


6. After going through the evidence of P.W. 2 
the eye-witness and R,W. 1, the driver of the 
lorry, we are satisfied that the Tribunal is 
justified in its conclusion that the accident was 
due to rashand negligent driving of the lorry. 
Exhibit P-6, sketch prepared by the Inspector 
of Police immediately after the accident, shows 
the position of the lorry when it came to a halt 
with reference to the place of impact. 
Exhibit P-6 shows that the lorry came to a halt 
after running to a distance of 85 feet. That 
shows that the lorry was coming at a fairly 
high speed. Further, the sketch shows that 
the impact was on the mud portion on the 
right side of the road, which indicates that the 
lorry was driven on the wrong side and that 
the driver did not keep the vehicle to the left 
side of the road. Therefore, there are enough 
materials to support the finding of the Tribunal 
that the accident was due to rash and negligent 
driving of the lorry by its driver and that it 
was not due to the deceased's fault in crossing 
the road carelessly and swooning and falling 
down on the right rear wheel of the vehicle as 
spoken to by the lorry driver. 


7. On the question of compensation, the 
learned counsel for the appellant would, 
however, say that in any event the compensa~ 
tion awarded is excessive. The learned counsel 
for the first respondent had raised a legal plea 
that the Insurance Company cannot question 
the quantum of compensation that the defences 
open to an insurance company in a claim for 
compensation under section 110-A of the 
Motor Vehicles Act are very limited, and that 
its objection cannot extend to the quantum of 
compensation. The learned counsel for the 
appellant contends that all defences that are 
open to the insured are also open to the 
insurer, ag the ultimate liability for compen- 
sation has to be met only by the insurer under 
the terms of the insurance policy. 


8. Before we proceed to consider the tena- 
bility ofthe relative contentions, we may note 


the relevant statutory provisions, Section 96 
(1) of the Motor Vehicles Act says that if judg- 
ment in respect of any liability under a certi- 
ficate of insurance under section 95 (4) is 
obtained against any person insured by the 
policy, the insurer shall, subject to the provi- 
sions of that section, pay to the person entitled © 
to the benefit of the decree any sum not exceed 
ing the sum assured payable thereunder, as if 
he were the judgment-debtor in respect of the 
liability. Sub-section (2) to section 96, however, 
says that no sum shall be payable under sub- 
section (1) in respect of any judgment unless 
before or after the commencement of the proceed- 
ings in which the judgment is given the insurer 
had notice of the proceedings through the Court 
and the insurer to whom notice of the proceed- 
ings is so given shall be entitled to be made a 
party thereto and to defend the action on any 
of the grounds set out in clauses (a), (6) and 
(c) thereunder. Section 96 (2), therefore, indi- 
cates that the defences that are normally open 
to an insurer as against the claim of a third 
party in respect of the policy issued by it cam 
be only on certain stated grounds. Section 
110-C Po dealing with the procedure and 
powers of the Tribunal saysthat where in the 
course of any enquiry, the Tribunal is satisfied 
that there is collusion between the person making 
the claim and the person against whom the 
claim is made or the person against whom the 
claim is made has failed to contest the claim, 
the Tribunal may direct the insurer to be im- 
pleaded as a party to the proceedings and the 
insurer so impleaded shall thereupon have the 
right to contest the claim on all or any of 
grounds that are available to the person against 
whom the claim has been made. A conjoin 
reading of both the sections 96 2) and 110- 
(2-A) indicates that it is only when there i 
collusion between the person making the claim 
and the person agaiust whom the claim is made, 
or the person against whom the claim is made 
has failed to contest the claim, the insuran 
company is enabled to contest the claim on all 
or any of the grounds that are available to th 
person against whom the claim has been made, 
and not in every case where the insuran 
company has been impleaded. 


9. The above provisions of the Motor Vehicles. 
Act have come up for consideration in a 
series of decisions. In British India General 
Insurance Company v. libar Singh}, it has been held 





1. 1960 $.C.J. 44 : (1960) 1 S.G.R. 168: (1960) 
An. W.R (S.C) 6: (1960) 1 M.LJ. (S.C) 6: ALR. 
1959 S.Q, 1331. 
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that the insurer can take only those defences 
which are open to him under sub-section (2) 
of section 96 of the Motor Vehicles Act, 1939, 
and that apart from the extent indicated by 
the statute, an insurer has no right to be made 
a party tothe proceedings initiated by the 
injured against the insured causing the injury. 
However, it has been held in that case that the 
insurer has the right to defend the action on all 
grounds that are open to the insured, provided 
he has reserved that right by the terms of the 
policy and defends the action in the pame of 
the assured. An Ayesha Begum v. G. Veerappan}, 
this Court has observed that the insurance 
company could not question the quantum of 
‘compensation in appeal on the principles laid 
down in British India General Insurance Company v. 
thar singh®. In Joginder Nath v. Shanti Devi, it 
has been held that the insurance company was 
not entitled to appeal against the quantum of 
compensation in view of the clear terms of 
section 96 (2), and that an appeal against the 
order of the Tribunal by the insurance company 
which he could not contest before the Motor 
Accidents Tribunal, was not competent. In 
Abdul Kadar v. Kashinath*, a Division Bench held 
that section 96 of the Motor Vehicles Act, 
makes it clear that in the application for 
damages under the Motor Vehicles Act an 
‘insurance company need not bs made a 

‘by the claimant, but under sub-section (2), it is 
the duty of the Court to issue a notice of the 
proceedings to the insurance company and on 
such notice being issued, the insurer in entitled 
‘to be made a party and defend the action only 
on the ground that the policy stood cancelled 
on the grounds stated in the sub-section, and 
‘that it is only on those limited grounds that 
the insurer is entitled to contest the proceed- 
ings. In Madras Motor and General Insurance 
‘Company Ltd. v. Jagadeeswari", a Division Bench 
of this Court had expressed the view that the 
defences that are open to the insurance com- 
pany are only those which are specified under 
section 96 (2) of the Motor Vehicles Act and 
that however if the insurance policy provides for 
a reservation of the right to the insurance com- 
pany to defend and raise all defences that are 
Open to the insured, the insurance company can 
by itself raise those defences. In Northern India 

a es 

1, 1966A.C,J.101 (Mad.). 

2. 1960 S.C.J. 44: (1960) 1 S.C.R. 168: (1960) 1 
An.W.R. (S.C.) 6: (1960) 1M.LJ. (S.G.) 6: ALR. 
1959 S.C. 1331. - 

3. 1967 A.Q.J. 150 (Punj.). 

4. A.I.R. 19588 Bom, 267. 

5. 1974 A.C.J' 234. 
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Genrael Insurance Company Lid. v. L. Krishnan}, 
a bench of the Mysore High Court has held 
that the insurer can urge all the defences open 
to the insured in the name of the insured as 
per the terms of the policy, if there is reserva- 
tion to that effect in the policy or ifthe con- 
ditions set out insection 110-G (2-A) are 
satisfied. In Ramesh Chandra v. Randir Singh*, 
an appeal had been filed by the insurer against 
the award of the claims Tribunal questioning 
only the quantum of compensation. The 
question that arose in that appeal was as to 
what are the defences that are open to the 
insurance company. It was held that it is not 
open tothe insurance company to assail the 
findings ofthe Tribunal on merits, and that 
the grounds that can be raised in the appeal by 
the insurance company can only be those set 
out in clauses (a) to (c) of sub-section (2) of 
section 96. 


10. The decisions referred to above seem to 
lay down the following two exceptions to the 
limitation contained in the provisions of section 
96 (2) as to the nature of the defences that 
are open to the insurerin a claim under 
section 110-A. One exception is that contained 
in section 110-G (2-A) where is a collusion 
between the claimant and the insured or 
where the insured has not chosen to defend 
the proceedings. The second exception is 
where the insurance policy itself enables the 
insurer to defend the action in the name of 
the insured in respect of the claims arising 
under the policy. 


11. In this case, section 110-C (2-A) cannot 
apply as the insured resisted the claim before 
the Tribunal, but has not chosen to file the 
appeal. The mere fact that the insured has 
not filed an appeal does not mean that there 
is collusion between him and the claimant. 
The insured has not remained sx parte before 
the Tribunal and therefore, he cannot be said 
to have abandoned the defence. Similarly, it 
ia not shown that the insurance policy contains 
a clause enabling the insurer to raise all 
defences that are open to the insured in the 
proceedings under the policy. Even assuming 
that there is such an enabling provision in the 
policy, still the insurer can himself raise all 
contentions that are open to the insured only 
if he defends the action in the name of the 
insured, In this appeal, the insured is showa 





1. (1972) A.G.J. 420, 
2, ALR, 1977 AU. 330. 
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as one of the respondents and he is not shown 
as a co-appellant along with the insurance com- 
pany which is the appellant. Therefore, both 
the exceptions cannot come into play in this 
case. 


12. The learned counsel for the Spsellan, 
would, however, submit that the limitation 
contained in section 96 (2) as to the defence? 
that are open to the insurance company will 
apply only to the proceedings before the 
Tribunal and not before the appellate Court 
and that once an appeal is filed under section 
110-D of the Motor Vehicles Act, the insurance 
company is entitled to question the award on 
all grounds that can be raised by the insured. 
We are unable to accept this contention of 
the learned counsel. The fact that an appeal 
by the insurance company is maintainable 
ander section 110-D of the Act will not mean 
that the insurance company can raise all con- 
tentions that are open tothe insured. The 
statutory limitations contained in section 96 
(2) will still apply and it cannot be said that 
those limitations will govern only the proceed- 
ings before the Tribunal, at the initial stages 
and not the Court at the appellate stage. In 
our view, the limitations contained in section 
96 (2) willequally apply to the appeal filed 
by the insurance company. Since the insurance 
company has not filed the appeal in the name 
of the insured and as there is no collusion 
proved between the insured and the claimant, 
the defences that are open to it under section 
96 (2) can alone be canvassed in the appeal. 


13. Though we have held that the appellant 
is not entitled to question the quantum of 
compensation, awarded by the Tribunal as it 
is not one of the grounds that could be urged 
by the insurance company under section 96 
(2), we however proceed to deal with the 
appellant’s contention in the appeal regarding 
the quantum of compensation, as it was also 
argued. In this case, the wife of the deceased 
was aged only 19 years at the time of the 
death of the deceased who was aged 23 years. 
There is clear evidence that he was earning a 
minimum sum of Rs. 7 per day. The 
employer, P.W. 3, has given evidence that he 
is a permanent worker and he was earning 
anything betweon Rs. 7 and Rs. 12 per day. 
The Tribunal appears to be right in holding 
that out of nis earnings, a sum of Rs. 70 be 
taken as the monthly dependency of the 
claimant. On that basis, the annual depen- 
dency works out to Rs. 840 and even taking 
thirty yearsas the remaining span of life of 
the deceased, the compensation will easily 
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work out to more than Rs. 20,000. We do 
not, therefore, see that the compensation fixed: 
in this case by the Tribunal is in any way 
excessive. 


14. In any view of the matter the appeal has 
to be dismissed and it is dismissed accordingly 
with costs of the first respondent, 


15. For the reasons stated in the main judg- 
ment in C.M.A. No. 534 of 1975, this petition. 
is dismissed. 
R.S. 


——— Appeal dismissed, 
IN THE HIGH COURT OF JUDICATURE. 
AT MADRAS. 


(Special Original Jurisdiction.) 
Presenr:—V. Ramaswami, F. 


The Management of Hackbridge Hewittic 
and Easun Limited, Madras-19. 


-. Petitioner® 
U. 


The Presiding Officer, Industrial Tribu- 
nal, Madras and another Respondents. 


Industrial Disputes Act (XIV of 1947), section 10: 
(1) (d)—Factory— Stoppage of work by Management 
— Dispute referred to Tribunal—Stoppage of work 
whether closure or lock-out—Dispute whether framed’ 
properly. 


According to the management of a company 
the factory had to be closed down because of’ 
competition. Their work had been going 
down and ultimately since April, 1976, the- 
factory was kept closed. ~On 26th October, 
1976 the management issued a notice under 
section 25-FF (A) of the Industrial Disputes: 
Act tothe workers intimating them of the 
closure of the business and factory with effect 
from 30th November, 1976 and informing 
them that their services would stand termina-. 
ted with effect from that date. The Workers’ 
Union contested that the closure was not 
genuine and thereafter the Government framed 
a dispute for adjudication by the Industrial: 
Tribunal, whether the stoppage of work was a 
case of closure or lock-out. The management 
raised a preliminary objection to the compe- 
tency of Government to refer the dispute in- 
the terms as set out and to the jurisdiction of 
the Tribunal to go into that question. This. 





*W.P. No, 108 of 1978. 4th August, 1978.. 
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objection was overruled by the Industrial 
Tribunal. Against this, the management filed 
a petition under Article 226 of the Constitu- 
tion. 


Held: Though the bona jides or otherwise of 
a closure or the necessity therefor and whether 
it was necessitated by financial, economic or 
other considerations could not be gone into 
and could not be put as an issue oras an 
industrial dispute, the question whether there 
was in fact a closure or it amounted to a lock- 
out could be pnt as an issue or as an industrial 
dispute. The factual question of closure will 
‘necessarily involve the question of lock-out. 
If there was no factual closure in the sense in 
-which the workmen were contending, namely, 
that there was -no genuine closure, it would 
-only mean that they had closed the place of 
employment for ulterior purposes or with a 
‘motive. That would lead to a question of 
raising a dispute that it was a lock-out and not 
a closure. Accordingly the reference by the 
Government was in order. [ Paras. 3 and4.] 


‘Cases referred to— 


Indian Metal and Metallurgical Corporation v. 
The Industrial Tribunal, Madras, (1952) 1 
M.L.J. 481: 65 L.W. 269: A.I.R. 1953 Mad. 
98; Kalinga Tubes v. Their Workmen, (1969) 
1 L.L.J. 557: (1969) 1 S.C.J. 671: ALR. 
1969 S.C. 90; Indian Hume Pipe Company v. 
Their Workmen, (1969) 1 L.L.J. 242: (1968) 
28.G.J. 364: ALR. 1968 S.G. 1002. 


‘Petition under Article 226 of the Constitution 
of India, praying that in the circumstances 
stated therein, and in the affidavit filed there- 
-with, the High Court will be pleased to issue 
a writ of certiorari calling for the records in 
I.D. No. 16 of 1977 on the file of the Industrial 
Tribunal, Madras and quash the preliminary 
order, dated 8th December, 1977, and made 
therein. 


M. R. Narayanaswamy and S. Jayaraman, for 
Petitioner. 


T. Feen Walter,’ for Respondents. 
The Court made the following 


OrDER.—The petitioner is the management 
of Hackbridge Hewittic and Easun Limited, 
Tiruvothiyur, hereinafter called the company, 
and it had two factories, one at Tiruvothiyur 
which may be called Factory No. 1, where 
the company is manufacturing power trans« 
formers and it is functioning from 1956, and 
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the other at Eravanur, which may be called 
Factory No. 2, and this was set up in the year 
1966 for the purpose of manufacture of small 
transformers, It is the case of the company 
that these two factories are distinct and separate 
iadustrial establishments situate in two different 
villages and algo having separate licences 
under the Faetories Act. Accordingly it was 
their case that in law as well as in fact they 
are two separate industrial undertakings. 1t 
appears that at the time when Factory No. 2 
was established, some of the experienced 
workers from Factory No, 1 were transferred 
with their consent to Factory No. 2 and later 
on some new workers also were employed in 
the Factory No. 2. The total number of 
persons thus employed in Factory No. 2 was 
83 at the time when the dispute arose. It is 
also not in dispute that there are about 493 
workers working in Factory No. 1. It was 
the case of the company that due to severe 
competition from small-scale industries all over 
the country, there was difficulty in continuing 
production in Factory No. 2. The production 
was going down and ultimately the factory 
was kept closed, since April 1976. During 
the period of closure, there were some talks 
and negotiations between the workers and the 
management as to how best to revive the 
working in the factory. Ultimately on 28th 
September, 1976, the management gave a 
notice to the Government under section 25-FF 
(A) intimating them that for the reasons 
explained in the annexure to the letter, they 
are closing down their Factory No. 2 at 
Eravanur. They also stated that the 
number of workmen who would be affected by 
the closure and whose services would stand 
terminated on account of the closure was 80, 
In the annexure it was stated that in spite of 
their best efforts, due to competitive prices 
they were not able to make any profit and 
that there was no hope of reviving the manu- 
facturing operations which were stopped on 
and from 20th March, 1976. On 26th 
October, 1976, the management also issued a 
notice under section 25-FFF of the Industrial 
Disputes Act, hereinafter called the Act, giving 
one month’s notice to the workers, intimating 
them of the closure of the business and the 
factory with effect from 30th November, 1976, 
and informing them that their services will 
stand terminated with effect from that date, 
namely, 30th November, 1976. There was 
also an annexure to this notice which set out 
the reasons for the closure. The Hackbridge 
Hewittic and Easan Limited Employees? 
Union, Thiruvothiyur, hereinafter called the 
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Workers’ Union issued to the Management a 
strike notice under Rule 59 of the Tamil Nadu 
Industrial Disputes rules, 1958. It was 
pointed out in tho said notice that the 
workmen were always willing to co-operate 
with the management, that in spite of their 
best efforts to revive the working of the 
factory, the management illegally ahd without 
any warrant are trying to closedown the 
factory. They further stated that the termina- 
‘tion of the employment of the workmen con- 
cerned with effect from 30th November, 1976, 
was illegal and unjustified. They further 
informed the management that they will go 
on strike on any day after 14 days of the 
receipt of the notice unless the management 
withdraws the notice of closure of Factory 
No. 2 and does not give effect to the pro- 
posal to terminate the services of the workmen 
with effect from 30th November, 1976. In 
the statement filed along with the strike 
motice, as required under the rule 59 they had 
atated that the workmen considered that the 
company’s extreme step of closure “is not 
genuine or bona fide and its intent is to vitiate 
the negotiations.” They further ‘stated that 
the consequent non-employment will be 
anjustified, as there was no warrant or justifica- 
tion for the proposal of the management. It 
appears that there was some sort of a con- 
ciliation before the Commissioner of Labour 
and the conciliation failure report was sent 
to the Government. Thereafter the Govern- 
ment in G.O. Rt. No. 412, Labour and 
Employment Department, dated 23rd 
February, 1977, referred for adjudication to 
the Industrial Tribunal, Madras, the following 
dispute under section 10 (1) (d) of the Act: 


«Whether the stoppage of work in Factory 
II of Hackbridge Hewittic and Easun 
Limited, Madras-19, with effect from 30th 
November, 1976, is a case of closure or lock- 
out and to what relief the workmen would 
be entitled?.” 


Before the Industrial Tribunal, the manage“ 
ment raised a preliminary objection as to the 
competency of the Government to refer the 
dispute in the terms as set out above and the 
jurisdiction of the Tribunal togo into that 
question. It was contended before the Industrial 
Tribunal that the dispute that was raised 
by the workmen was relating to the' closure of 
the Factory No. 2 and it was never contended 
by the Union or the workers that the action 
of the management was one of lock-out. There- 
fore the Government could not have referred 
the question as to whether it is a cases of 
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lock-out, to the Industrial Tribunal. The 
Industrial Tribunal overruled this objection 
and held that the reference was in order and 
directed the case to be posted for disposal on 
merits. It is against this order of the Industrial 
Tribunal overruling the preliminary objection 
that this writ petition has been filed. 


2. The learned counsel for the petitioner con- 
tended that the question for closure could not 
form an industrial dispute within the meaning 
of section 2 (k) of the Act and that the 
petitioner has a fundamental right to ‘close 
down the business and the reference on the 
question of closure is incompetent. He also 
contended that the workmen never raised a 
dispute that the action of the management 
amounted toa lock-out and that therefore 
even the case, whether itis a lock-out or not 
could not have been referred to the Industrial 
Tribunal. 


3. Inone of the earliest cases considered by 
this Court in the Indian Metal and Metallurgical 
Corporation v. The Industrial Tribunal, Madras 
and another’, this Court held that as a citizen 
has got a right to carry on business, he is 
equally given liberty net to carry it on, if he 
so chooses. The Industrial Tribunal could 
adjudicate only on the question whether a 
Particular lock-out was justified or not, but it 
cannot decide the question whether the 
employer can close down his business 
temporarily or for an indefinite period or 
permanently. The decision also pointed out 
some of the main differences between closing 
down a business and lock-out and held that 
closing down is distinct from lock-out. The 
proposition was further elaborated by the 
Supreme Court in Kalinga Tubes v. Their 
Workmen®. It was held that on no principle of 
industrial law, the Tribunal could go into the 
question as to whether the closure of an 
undertaking was for financial, economic or 
other considerations. In other words, the 
closure could be on any ground other than 
financial, economic or other considerations of 
a like nature and the bona fides or otherwise 
of the closure was irrelevant. There is also 
another earlier decision of the Supreme Court 
in Indian Hume Pipe Company v. Their Workmen3, 





1. (1952) 1,M.L.J. 481: 65 L.W. 269: A.LR, 1953 
Mad. 98. 

2. (1969) 1L.LJ. 557: (1969) 1 S.O J. 671: ALR. 
1969 S.Q. 90. 

3. (1969) 1.L.LJ. 242: (1968) 2 S.C J. 364: ALR. 
1968 S.C. 1002; 
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in which it was held that in a series of deci- 
sions it has been laid down that it is not for 
Industrial Tribunals to enquire into the motive 
for closure to find out whether the closure is 
justified or not; and once the Tribunal finds 
that an employer has closed his factory asa 
matter of fact, itis not concerned with the 
question as to the motive which guided him 
and to come toa conclusion that because of 
the previous history ofthe dispute between 
the employer and the employees the closure 
was not justified, and such a closure cannot 
give ‘rise to an industrial dispute. But in all 
these decisions and some of the decisions cited 
by the learned counsel for the petitioner, it 
was held that the question whether there was 
asa matter of facta closure could be gone 
into and could be put as an issue between the 
parties. Thus, though the bona fides or other= 
wise of the closure or the necessity for the 
closure and whether the closure was necessi- 
tated by financial, economic or other, consi- 
derations could not be gone into and could not 
be put as an issue or as an industrial dispute, 
the question whether there was in fact a closure 
or it amounted to a lock-out could be put as 
an issue or as an industrial dispute. The 
learned counsel for the respondent-workmen 
pointed out that if the Tribunal were to give 
a finding that there was no factual closure, 
it would amount to a lock-out and therefore 
the dispute as referred by the Government for 
adjudication was the real and proper dispute 
which the Government could have and ought 
to have referred and in view of the same the 
preliminary objection has no force. There is 
great force in this argument of the learned 
counsel for the workmen. Lock-out is defined 
as meaning, ‘‘the closing of a place of employ- 
ment, or the suspension of work, or the refusal 
by anemployer to continue to employ any 
number of persons employed by him”. Closure 
has been held to mean a closure of the 
business and not the closing of the place ot 
employment. If the Tribunal were to hold that 
there was no factual closure, it would only mean 
that either there was closure of the place of 
employment or suspension of work. It may alse 
amount to refusal by an employer to continue to 
employ any number of persons employed by 
him. The factual question of closure will thus 
necessarily involve the question of lock-out. It 
is in those circumstances that the Government 
referred the dispute as to whether it is a case 
of closure or lock-out. The use of the word 
“case” in this reference is very important, 
because the case of closure will take in a dis- 
pute to the genuineness of the closure itself. 
Asalready pointed out in the narration of 
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facts, the workmen in their own way were 
contenting all along that there was no genuine 
closure. In the conciliation proceedings before 
the Commissioner also they were maintaining 
that the “closure is not genuine or bona fide” 
and action of the management “would not 
amount to a real or genuine closure in the 
eye of law”. Therefore it could not be stated 
that before the reference, there was no dispute 
as to tne factual closure of Factory No. 2 at 
Eravanur. If there was no factual closure i 
the sense in which the workmen were contend-} 
ing, namely, that there was no genuine closure, 
it would only mean that they have closed th 
place of employment for ulterior purposes or 
with a motive. That would lead to a question 
of raising a dispute that it is a lock-out and not 
a closure. 


4. Accordingly Iam ofthe view that the 
reference by the Government was in order 
and the overruling of the preliminary objec- 
tion by the Industrial Tribunal is not liable 
to be interfered with in this writ petition. 
The writ petition accordingly fails and it is 
dismissed. The second respondent will be 
entitled to the costs. Counsel’s fee Rs. 250 
(Rupees Two hundred and fifty only). 


S.J. Petition dismissed, 


— —s 


qT] 


IN THE HIGH COURT OF JUDICATURE 
AT MADRAS. 


Present:—I. Ramaprasada Rao 
Sathar Sayeed, FF. 


The Special Tahsildar (H.W.L.A.), Srivilli- 


and M.A. 


puttar «. Appellant” 
D. 

Sri Pethavanallur Mayuranathasami 
Temple, Rajapalayam, through its 
Executive Officer .. Respondent. 


(A) Land Acquisition Act (I of 1894), sections 4(1), 
23 and 48 (1) —Notification by Government to acquire 
land for public purpose—Subsequent withdrawal of 
portion of notified land from acquisition —Fixation 
of compensation — Relevant date — Withdrawal of 
notficution—Effect. 


(B) Land Acquisition Act (I of 1894), section 25 (1) 
—Onmission to make excess claim by clatmant—No 
sufficient reasons given—TJurisaiction of Court 10 
award excess compensation. 


Section 48 (1) of the Land Acquisition Act is 
an independent provision which acts on its own 
without reference to section 23 of the Act or 
any other provision thereunder. Under section 
48 (1), Parliament makes it clear that comple- 
tion of acquisition as notified is not compulsory 
and it is left to the discretion of the Govern- 
ment to withdraw from the acquisition any 
Jand of which possession has not been taken. 
The expression ‘any land’ obviously means any 
portion of the land. If, therefore, the Govern- 
ment has the liberty to withdraw from the 
acquisition any portion of the land which was 
‘the subject-matter of the notification as origi- 
nally made under section 4 (1), then it is not 
open to the claimant to say that the notification 
dssued under section 48 (1) is tantamount to 
-or is equivalent to a fresh notification issued 
‘under section 4 (1). As the power exercisa- 
ble by the State under section 48 (1) is inde- 
‘pendent and not referable to the original 
power under which it could act, it issued a 
notification under section 48 (1) and the order 
under section 48 (1) withdrawing a portion of 
the land originally notified as being unfit for a 
public purpose under section 4 (1) should not 
“be understood and interpreted as a fresh notifi- 
cation under section 4 (1) and the property 
re-evaluated as on the date of the alleged fresh 
notification. [Para. 8.] 








~wAppeal No. 796 of 1969, 
MLj—3 


22nd February, 1978. 
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Under section 25 (1) of the Land Acquisition 
Act, the civil Court has no jurisdiction to grant 
an amount in excess of the amount granted by 
the Land Acquisition Officer when a claimant 
has refused to make a claim or has omitted to 
give sufficient reasons (to be allowed by the 
Judge) for failing to make such a claim. 

{Para. 5.] 


The very fact that Government did not object 
toan enquiry into the grant of inerea 

compensation before the civil Court is sufficient 
indicia that the civil Court was satisfied 
that the omission to make a claim was for 
sufficient reason. (Para. 7.] 


Case referred to:— 


State of Kerala v. Ranga Iyengar Veera Raghavan 
Iyengar, (1966) K.L.R. 98. 


Appeal against the decree of the Court of the 
Principal Subordinate Judee, Ramanathapuram 
at Madurai in O. P. No. 8 of 1967. 

Ths Additional Government Pleader, for Appellant. 
T. Vadivel and S. Rajaram, for Respondent. 


The Judgment of the Court was delivered by 


Ramaprasada Rao, J.—This appeal by the State 
is against the judgment of the Principal Subor- 
dinate Judge, Ramanathapuram at Madurai. 
The reason why this appeal was in the shelf of 
the High Court for nearly one decade cannot 
be explained. It is however, resurrected and 
brought before us, but with scanty record and 
with no sufficient typed papers for a Division 
Bench; yet with the assistance of counsel, we 
could gather the facts for the disposal of this 
appeal. 


2. An extent of 2.18 acres of agricultural land 
in S. No. 289/1-B in Rajapalayam village 
was acquired along with some more extent of 
land for the public purpose of providing house 
sites for Katta Naickers. The notification under 
section 4 (1) of the Land Acquisition Act was 
made on 11th November, 1964. An year later, 
a portion of the above notified land was with- 
drawn from acquisition by the Government 
issuing a notification under section 48 (1) of 
the Land Acquisition Act. This withdrawal 
became necessary as the acquiring authorities 
were of the view that a portion of the land 
which was originally notified for acquisition was 
unsuitable for house-sites because there was an 
odai running in the middle of the land. Such 
a notification for withdrawal of the excess land 
not required for the public purpose was made 
on 17th November, 1965. In so far as the lie 
of the land which is acquired and which is 
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the subject-matter of acquisition is concerned> 
it is common ground that it is surrounded by 
the roads formed by the Rajapalayam Munici- 
pality. The Land Acquisition Officer enquired 
into the value of the land and whilst doing so 
found that the land sought to be acquired is 
government dry land and was registered as such 
in the records of the Rajapalayam village. 
The description as given by the Land Acquisi- 
tion Officer thus establishes that the land was 
dry land and was classified as agricultural land. 
He evaluated the land with the assistance of 
the sales-statistics gathered by him. In the 
sales-statistics referred to by him, he took into 
consideration the sales of small extents of land 
in the vicinity of the acquired land. In parti- 
cular he relied upon such sales which took 
place in S. No. 161/3. In sales particulars 
given by the Land Acquisition Officer, we find 
three such particulars on record. The first sale 
in S. No. 161/3 of the year 1963 gave a price 
of Rs. 10,888 per acre. The second sale in the 
same survey number but of the month of July, 
1963, gave a price of Rs. 8,000 peracre. The 
third sale which was in the month of August, 
1963, gave a price of Rs. 6,667 per acre. The 
Land Acquisition Officer adopted the last price 
fetched for a portion of the land sold in S. No. 
161/3 and he was of the view that that would be 
the rate at which the fair price of the acquired 
land should be evaluated. He found that the 
said data lands are only about one furlong 
trom the land to be acquired and in respect of 
tharam, soil and fertility, both S. No. 161/3 and 
S. N. 289/1-B are comparable land. When 
he took up the enquiry, the owner who is Sri 
Pethavanalloor Mayuranathaswami Devas- 
thanam, Rajapalayam, did not prefer a claim 
about the quantum of compensation in spite 
of notice having been served on the Devas- 
thanam to make such a claim. Finally, at 
the time of the award enquiry, the Executive 
Officer of the Devasthanam, not only failed to 
make a claim but did not give the rate of 
compensation at least, which he thought would 
be the scale for assessing the just compensation 
for the acquired land. Jn this state of 
affairs, the award was passed by the Land 
Acquisition Officer on 2lst September, 1966, 
but without any claim as such for compensa- 
tion having been made by the Devasthanam 
before the said officer. But the Devasthanam, 
however, sought for a reference under section 
18 (1) of the Land Acquisition Act for 
enhancement of the compensation awarded. 
On such an application, the subject-matter 
was referred to the civil Court and the learned 
Subordinate Judge was of the view that the 
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acquired land has to be valued ason 17th 
November, 1965, and not ason 11th November, 
1964, since, according to him, a revised noti- 
fication under section 4 (1) has been published 
or re-issued on 17th November, 1965. We 
have already referred to the fact that the 
Government decided to take out of considera- 
tion and compulsory acquisition one portion 
of the originally notified land for the public 
purpose aforesaid and such a notification 
under section 48 (1) was made on 17th 
November, 1965. The learned Subordinate 
Judge was of the view that that ought to be 
the date on which the property has to be 
valued. He relied upon Exhibit B-2 which 
the Land Acquisition Officer himself took into 
consideration fixing the value of the acquired 
land. Whilst the Land Acquisition Officer 
fixed the valac at Rs. 6,667 per acre, the 
Court below raised the compensation to- 
Ra. 15,000 per acre on two grounds. Firstiy,. 
it thought that ‘the date of notification on 
which the property had to be evaluated should: 
be 17th November, 1965, and secondly, the 
same being two years after the date on which 
the :ale took place under Exhibit B-2 and 
also giving such due weightage to the lapse of 
time between the date of sale under Exhibit 
B-2 and the date on which, according: ta the 
lower Court, the property has to be evaluated, 
itgranted a compensation at the rate of 
Rs. 15,000 per acre. It is as against this the 
State has preferred the present appeal.. 


3. Srimathi Vimala, learned counsel for t'e 
Government raised three contentions before us.. 
Firstly, she would say that in the absence of 
any statement by the claimant either in the 
shape of a quantified claim or at least in the 
nature of a claim setting forth the rate at 
which the owner sought for compensation and 
no application in writing having besn made 
under section 25 {2) ofthe Land Acquisition 
Act to show that there was sufficient reason 
for not making such a claim before the Land: 
Acquisition Officer the grant of compensation 
in excess of that awarded by the Land Acqui- 
sition Officer is without jurisdiction. Secondly, 
the contention was that in the absence of 
anything under the provisions of the Land 
Acquisition Act, Which prompted the civil 
Court to call upon the claimant before it to 
make such a claim for increased compensation 
and show justifiable reasons for not having 
made such a claim before the Land Acquisition 
Officer, the Court below suo motu ought not to 
have increased the compensation. Thirdly, it 
is said that as the above two contentions are: 
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matters inextricably connected with the 
jurisdiction of a civil Court it could be raised 
in this Court, even though such a plea either 
expressly or by necessary implication was not 
taken before the learned Subordinate Judge of 
Ramanathapuram. Lastly, the contention 
more or less bordering partly on facts and 
partly on law is that the lower Court was 
wrong in having evaluated the property as on 
17th November, 1965, on the assumption that 
a notification issued under section 48 (1) of 
the Land Acquisition Act tantamounts to a 
fresh notification under section 4(1) of the 
Act. 


4. On theother hand, Mr. Peter Francis 
would say that as the lower Court granted an 
excess compensation it should be reasonably 
presumed that there waa such a request for 
an increased grant and the formality of a 
written application for showing such need for 
an increased compensation before the Land 
Acquisition Officer ought to be condoned, or 
in any event, ought to be presumed On the 
facts and circumstances of the case. Govern- 
ment counsel would, however, say that there 
isno duty cast on civil Courts tohelp a 
litigant who by his indolence did not conform 
to law. 


5. Itisno doubt true that under section 25 
(1) of the Land Acquisition Act, the civil 
Court has no jurisdiction to grant an amount 
in excess of the amount granted by the Land 
Accuisition Officer when a claimant has refused 
to make a claim or has omitted to give saffi- 
cient reasons (to be allowed by the Judge) to 
make sucha claim. Ona fair appraisal of the 
record which, as we prefaced earlier, is not 
full and complete, because of the lapse of 
time, we are unable to say that the claimant 
has refused to make a claim in this case: 
Even the Land Acquisition Officer would 
record that at the time of the award enquiry, 
the Executive Officer stated that he would 
give the details about the compensation after 
the meeting of the Trust Board. However, no 
such claim was made before the Land Acqui- 
sition Officer before the passing of the award. 


6. The question is whether in the circum- 
stances there has been an omission with sufficient 
cause to make such a claim. It is pertinent 
to observe that in the lower Court no objection 
was taken by the Government regarding the 
enquiry into the orant of excess compensation, 
in the sense, in excess of the compensation 
granted by the Land Acquisition Officer. This 
passive attitude by the State in the lower 
Court at a time when it ought to have objerted 
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to an enquiry into the grant of compensation 
in excess of the amount granted by the Land 
Acquisition Officer is a pointer to the fact that 
the Court might have been apprised orally of 
a request for such enhanced compensation and 
that the Court might have been satisfied that 
there was sufficient cause or reason for con- 
doning the omission. We are not called upon 
in this case to answer the contention raised 
by Smt. Vimala that in all such cases where- 
an increased compensation is asked for, a 
written application should be made by the 
claimant and that would be the only process 
which would qualify a civil Court to entertain 
an application for the grant of increased com- 
pensation. Whilst there is some force in this- 
contention, we are not inclined to go into it 
for the reason that neither at the stage whem 
the State Government ought to have acted' 
and pleaded, nor at the time when it came to 
this Court in 1969 with a memorandum of 
grounds of appeal the specific cbjection was. 
taken by the Government that the civil Court 
had no jurisdiction to grant a compensation 
higher than that given by the Land Acquisi=- 
tion Officer, except that there was no written 
application for condonation of the indolence: 
on the part of the claimant. 


7. In fact, Padmanabhan, J., had occasion to- 


consider a similar circumstance while 
dealing with X. Ramaswami Reddiar v. Special 
Tahsildar (Harijan Welfare, Tindivanam)! 


and he accepts generally the equitable prin- 
ciples touched upon by Vaidialingam, J., in 
State of Kerala v. Ranga Iyengar Veera Raghavan 
Iyengar (died) Krishna lysngar, Heir? who said 
that in the absence of any issue having been 
framed on this aspect before the civil Court 
and as that aspect cannot be squarely treated 
aSa pure question of law because so long as 
jurisdiction is vested in the Gourt before whom 
the reference for enhanced compensation is 
made, to consider the question as to whether 
even if there had been an omission or refusal to- 
make a claim before the Land Acquisition 
Officer, whether that refusal or omission was. 
without suffictent cause and a party is given, 
so to say, an opportunity to satisfy the Court 
that such omission or refusal was for sufficient 
reason. We are inclined to agree with this 
and hold that the very fact that the Govern-| 
ment did not object to an enquiry into the 
grant of an increased compensation before thel 
civil Court is sufficient indicia that the civil! 


l. A. S. No. 31 0f 1975 dated 9tb January, 1978. 
2. (1966) Ker L. R. 98. 
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Court was by necessary implication satisfied 
that the omission to make a claim was 
with sufficient reasons. We have expressed 
already that for the purpose cf this case, it is 
not necessary to speak any more on this legal 
-contention raised by Smt. Vimala. 


We may also add, however, that as this objec- 
‘tion has not been taken in the memorandum of 
grounds of appeal, we are not inclined to lay 


greater accent on this objection at this stage 


but feel satisfied by expressing our view that 
the Government never intended to oppose the 
grant of excess compensation if really such 
a grant was justified on the facts and circum- 
stances of the case. 


‘8. The next point urged, of course, has real 


force and has to be sustained. Section 48 
(1) of the Land Acquisition Act is an indepen- 
dent provision which acts on its own without 
reference to section 23 of the Land Acquisi- 
tion Act or any other provision thereunder. 
Under section 48 (1) the Parliament makes it 
clear that completion of acquisition as notified 
is not compulsory and it is left to the discretion 
of the Government to withdraw from the 
aequisition of any land of which possession has 
not been taken. The expression of ‘any land’ 
obviously means any portion of the land. If 
therefore the Government has the liberty to 
withdraw from the acquisition any portion of 
the land which was the subject-matter of the 
notification made originally under section 4 (1) 


{then it is not open to the claimant to say that 
jthe notification issued under section 48 (1) 


tantamounts te or is equivalent to a fresh 
notification issued under section 4 (1) of the 


jLand Acquisition Act with reference to the 


Meft out portion. 


It is common ground that 
the totality of the land which was to be com- 
pulsorily acquired for the public purpose of 
ptoviding house-sites for Katta Naickers in 
Rajapalayam was undertaken by the Govern- 
ment and according to the process so put into 
action, two S. Nos. 288/2 measuring about 14 
cents and 289/1-B measuring about 3.01 acres, 
were to be acquired. Later it was discovered 
that there was an odai running in the middle 
‘ofS. No. 283/2 and in consequence a portion 
of S. No. 289/1-B also could not be fruitfully 
utilised for the public purpose and therefore a 
notification under section 48 (1) was issued 
withdrawing from the acquisition S. No. 288/2 
and portion of S. No. 289/I-B as both those 

tions of land were unsuitable for use as 
‘house-sites because of the presence of an 
odai running in the middle of those portions. 
It was in the above circumstances that the 
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extent of land originally notified was reduced 
by the subsequent issuance of the notification 
under section48 (1). As the power exercisabl 
by the State under section?48 (1) is indepen- 
dent and not referable to the original power 
under which it could act, it issued a notification 
under section 48 (1) and it cannot be said tha 
an order under section 48 (1) withdrawing 
portion of land originally notified as bein 
unfit for a public purpose under section 4 (1) 
should be understood and interpreted as a fresh 
notification under section 4 (1). and the pr 
perty re-evaluated as on the date of the alleged 
fresh notification. This assumption on the 
part of the learned Subordinate Judge that the 
order made on 17th November, 1965 withdraw- 
ing a portion of the land from acquisition 
would amount to reissuance of a notification 
under section 4 (1) is incorrect and has to be 
set aside, We accept the argument of Smt. 
Vimala that the withdrawal of a part of the 
land under orders of the Government under 
section 48 (1) would not impinge upon the 
date oa which the lands originally notified 
under section 4 (1) of the Act have to be 
valued under section 23 of the Act. 


g. If therefore the land has to be valued as on 
lith November ,1964, only, then, what would 
be the reasonable compensation payable, is 
the question. We arejunable to agree with the 
Court below that a sum of Rs, 15,000 per . 
acre ought to be granted as compensation for 
the land in question. The lower Court rightly 
rejected Exhibits A-2 to A-7 which were filed 
by the claimant for the first time before the 
civil Court. Exhibits A-2 to A-5 relate to sales 
of land abutting the trunk road and are to 
the west of the railway line besides being far 
away from the acquired land. Exhibits A-7 
and A-8 lands are in the midst of a built-up 
area and therefore those sales were not rightly 
taken by the Court below for the purpose of 
cemparing- Weare therefore again left with 
Exhibit B-2. We have already referred to the 
fact that the Land Acquisition Officer noted 
the sales in S. No. 161/3 in the year 1963. 
One of such sales related to the hypothesis 
provided for under Exhibit B-2. There were 
three such sales in the year 1963. The price 
paid thereunder ranged between Rs, 6,667 
per acre, as in Exhibit B-2 to Rs. 8,000 and 
Ra. 10,888. The average price fetched by these 
sales amounts to Rg. 8,500, The grant of 
Rs. 15,000 per acre cannot certainly be 
justified. Having regard to the lapse of of time 
as between August, 1963, when the sale under 
Exhibit B-2 took place and November, 1964, 
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which is the month of the notification which 
ought to be taken for the purpose of evaluation 
and in the light of the finding of the Court 
below that the prices of land in the locality 
have been showing a definite upward trend, 
we fix the value of the acquired land at 
Rs. 8,500 per acre. We have also borne in 
mind that the land acquired is of an extent of 
2.16 acres while the compared lands are much 
smaller in extent at the time when they were 
sold. Taking all such factors into considera- 
tion, the price for the compulsorily acquired 
land is reduced to Rs. 8,500 per acre and 
compensation shall be granted on that basis 
together with the usual solatium and the interest 
at 4 per cent. on the enhanced compensation 
from the date of taking possession till date of 
payment. The appeal is therefore allowed in 
part. No costs. As regards the rest of the 
claim, the appeal is dismissed. No costs. 


R.S. Appeal allowed in part. 
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IN THE HIGH COURT OF JUDICATURE 
AT MADRAS. 


Present :—S, Nainar Sundaram, F. 
Amnia Biv) represented by power agent’ 


K.M. Raja Mohammad Petitioner* 
D. 

Abdul Jabbar Respondent 
Civil Procedure Code (V of 1908), Order 26, 


rule 5—Application to appoint Gommission to 
examine person in Malaya—Proper approach—Inter- 
Serence with exercise of discretion by lower Court, 
when justified. 


There is a difference between a party witness 
and third party witness. Although in the 
Code of Civil Procedure, there is no distinction 
drawn as regards this point between the 
plaintiff, the defendant or the witness, yet, 
asa rule of prudence, this rule has been 
supplied. Normally a party would not be 
allowed to be examined on commission. Even 
as between the parties a vital distinction 
between the plaintiff and the defendant has 
to be kept up. When a plaintiff asks fora 
commission to examine himself, the Court 
would not normally accede to such a request 
unless a very strong case is made out. 
However, the case would be difficult where the 
SA Re ca, 
*O.R.P, No. 2962 of 1977. 17th Fuly, 1978. 
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application is made by adefendant and especially 
a defendant who is normally outside the 
jurisdiction of the Court. The Court need not 
view the case of the defendant with the same 
strictness as the case of the plaintiff. In the 
case of a third party witness, he stands ona 
different footing; because he is not interested 
in the subject-matter of the litigation and he 
is a third party in the action. Moreover the 
very provisions of Order 16, rule 19 of the 
Code of Civil Procedure, come to his rescue. 
[Paras. 5,6 and 8.} 


The lower Court had wrongly equated the 
person sought to be examined on commission 
toa plaintiff and declined to issue a com- | 
mission when really the person was to be 
examined only as a witness. In the circum- 
stances, the order refusing the commission 
cannot be upheld. [Para 9.} 


Cases referred to:— 


A.R. Lakshmanan Chettiar v. Vadivelu Ambalam, 


80 L.W. 148: (1967) 1 M.L.J. 252; Rama- 
krishna Kulwant Rai v. P.E. Hardcastle and 
Company, (1962) 2 M.L.J. 490: 75 L.W. 676: 


A.I.R. 1963 Mad. 103; Subramania Chettiar, In 
re, (1954) 1 M.L.J. 449: A.I.R. 1955 Mad. 
210; Filmistan (P.) Lid. Bombay v. Bhawandas 
Sant Prakash, A.I.R. 1971 S.G. 61. 


Petition under section 115 of Act V of 1908 
praying the High Court to revise the order of 
the Court of the Subordinate Judge of 
-Mayuram dated 22nd September, 1977 and 
made in I.A. No. 714 of 1976 in O.S. No. 93 
of 1974, 

K. Chandra Mouli, for Petitioner. 

V. Sridsvan and R, Balachander, for Respondents. 


The Court made the following 


Orvpzr.—The plaintiff in O.S. No. 93 of 1974 
on the file of the Subordinate Judge, Mayuram, 
is the petitioner in this revision. e res- 
pondent herein ia the defendant in the said 
suit. The plaintiff filed I.A. No. 744 of 1976 
under Order 26, rule 5 of the Civil Procedure 
Code, to appoint a Commissioner for examin- 
ing one Abdul Wahab or issue a letter of 
request addressed to the Presiding Officer of 
the Court within whose jurisdiction the said 
Abdul Wahab resides requesting him to appoint 
a Commissioner and to have the said Abdul 
Wahab examined by such Commissioner and 
forward the evidence to the lower Court. 
There were other suits O.S. Nos. 92, 94 and 
121 of 1974 on the file of the Sub-Court, 
Mayuram. In those suits the said Abdul 
Wahab is a party plaintiff- 
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2. Applications were also taken out by the 
plaintiffs in the said suits for the issue of 
commission to examine the said Abdul Wahab. 
There is no dispute that the said Abdul 
Wahab is in Malaysia and difficulties are 
being experienced with reference to going 
over to India so as to attend the Court below 
to give the required evidence. These applica- 
tions were conteated by the defendant in the 
said suits and the contentions of the defendant 
have been upheld by the Court below and 
the said applications have been dismissad. 
The present revision is filed against the orders 
of the Court below in I.A. No. 744/ef 1976. 


3. Itis not in dispute that Abdul Wahab is 

“a relevant witness. The necessary averments 
are found`in paragraphs 12 and 14 of the 
affidavit which run as follows: 


“Ag stated above, Abdul Wahab is in 
Malaysia. After the suits were listed he 
was intimated of the said fact and he was 
required to proceed to India and to give 
evidence in the case. By his letter dated 
21st August, 1976, addressed to my lawyer’s 
clerk expressing inability to proceed to India 
and be present to give evidence on 20th 
September, 1976 (sic). He has further 
stated in letter that due to certain difficul- 
ties in the matter of arranging for the 
management of his business in Malaysia he 
is unable to proceed to India. (sic). 


Interrogatories may be submitted by both 
parties and answers may be elicited from* 
Wahab by the Commissioner.” 


He is not only outside the jurisdiction of the 
Court below but heis ata place not within 
India, and hence the provisions of Order 26, 
rule5 of the Civil Procedure Code are 
attracted. Itis true that the order, subject- 
matter of this revision is essentially a discre- 
tionary order. But the Court has to exercise ita 
discretion judicially as to granting or not grant- 
ing a Commission and this Court would be very 
unwilling to interfere with the exercise of 
that discretion. If this Court saw that the 
discretion has been wrong lyexercised, if it 
saw that the case in all its bearings was 
not laid before the Court below, if it saw 
that the Court below misapprehended an 
important part of the case, this Court 
would interfere. The question is whether the 
facts cf the present case come within the 
above dictum. 


4. Thiru K. Chandra Mouli, learned counsel 
for the petitioner, submits that so far as O.S. 
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No. 93 of 1974 is concerned, Abdul Wahab 18 
not a party to the suit and hence the rule with 
reference to the examination of witnesses on 
commission alone should have been applied by 
the Courtbelow and the rule with reference 
to the examination on commission ofa 
person who is a party to the suit ought not to 
have been invoked and applied, and in the 
instant case, the Court below has not kept 
this in mind and has committed an error witb 
reference to the application of the correct 
principle with regard to the issue of a commis- 
sion. Let us see as to whether there is 
substance in this submission. 


5. Certain principles have been laid down by 
Courts with regard to issue of commission to 
examine witnesses. There is a difference between 
a party witnesses and a third party witnesses. 
Although in the Code of Civil Procedure, there 
is no distinction drawn as regards this point, 
between the plaintiff, the defendant or the 
witness, yet as a rule of prudence this rule has 
been supplied. Normally a party would not ‘be 
allowed to be examined on commission. In 
A.R. Lakshmanan Chettiar v. Vadivelu Ambalam}, 
Ananthanarayanan, C.J., observed that it 
would be an unusual privilege to exempt the 
party from attendance in Court merely because 
he was living beyond the limits of its jurisdic- 
tion and permitting him to be examined on 
commission. 


6. Even as between the parties a vital distinc- 
tion between the plaintif and the defendan 
has to be kept up. When a plaintiff asks for a 
commission to examine himself, the Court would 
not normally accede to such a request unless a 
very strong case is make out. However, the 
case would be different where the application 
is made by a defendant and especially a 
defendant, who is normally outside the juris- 
diction of the Court. The Court need not view 
the case of the defendant with the same strict- 
ness as the case of the plaintiff. 


7. It wouid be relevant in the context to 
examine the observation of Jagadisan, J., in 
Ramakrishna Kulwant Rai v. P. E. Hardcastle and 
Gompany? which runs as follows: 


“The witness who is a third party to the 
action, cannot be compelled to attend 
Court to give evidence if he is resident at a 





1. (1967) 1 M.L.J.252: 80 L.W. 148. 


2. (1962)2 M.L.J.490: 75 L.W. 676: ALR. 1963 
Mad. 103. - 
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place beyond 290 miles from the Court- 
house; a party to a suit or proceeding has 
no such unqualified right. The plaintiff 
having filed the suit in a forum of his choice 
or in a forum where the suit had necessarily 
to be instituted, cannot, except in the circum- 
stances of bodily infirmity ‘or other disabling 
factors, avoid giving evidence in Court. A 
defendant, however, is in a slightly better 
position. If he is a resident ina far-off 
place quite a long way from the jurisdiction 
of the Court, he can pray for the issue of a 
commission to examine him as a witness 
..... The general rule is, and this should 
mot be lost sight of or blurred, that the 
evidence of a witness in an action, be he or 
she a party or not should be given in public 
Court and tested by cross-examination. In- 
ability to attend Court on grounds of sickness 
or infirmity or detriment to the public 
service, would justify the issue of a commis- 
sion. The Court has got a discretion to 
telax the rule of attendance in Court where 
the person sought to be examined as witness 
resides beyond the local limits of the juris- 
diction of the Court. This discretion may 
be exercised even if the person happens to 
be no other than the defendant (see 
Subramania Ghettiar, In re.) There can, of 
course, he no rule of Jaw demarcating the 
boundaries and the area of the discretion to 
be exercised in these matters. What can 
however be stated is that the Court of Nisi 
Prius must judicially having regard to all 
the circumstances of the case, the desirability 
of the physical presence of the witness 
in Court to enable it to observe his or her 
demeanour and the not unusual fact that 
convenience and economy of expenses for 
the applicant may involve his opponent in 
great inconvenience and considerable ex- 
penses.” 


3. In the caseofa third party witness, be 
stands on a different footing; because he is 
not interested in the subject-matter of litigation 
and he is a third party to the action. Moreover 
the very provisions of Order 16, rule 19, Civil 
Procedure Code, come to hia rescue. As observed 
by the Supreme Court in Filmistan (P.) Ltd., 
Bombay v. Bhawandas Santprakask and another? the 
fact that the witnesses examined on commission 
cannot be affectively cross-examined or their 
examination will entail heavy costs are not 
sufficient circumstances to interfere with the 
_ discretion of the learned trial Judge. 


a ve E LS SS NE i IN IG 
L (1954) 1 M.L.J. 449: A.LR. 1955 Mad. 210. 
2. ALR. 1971 8.0, 61. 
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g. I find that the Court below so far as 
O.S. No 93 of 1974 is concerned has not dealt 
with the matter separately from the other suits. 
The Court below observes as follows: 


“I may say at the outset that having 
regard to the nature of the suits and the pleas 
taken by the defendants and in view of 
the position occupied by the person, Abdul 
Wahab as he is the plaintiff in three suits 
is more or less the plaintiff in the other 
suit, namely, O.S. No. 93 of 1974; he should 
necessarily be examined in Court and not 
on commission.” 


The above observations make it clear that 
the Court below has entertained a mis-concep- 
tion that Abdul Wahab must be equated to a 
plaintiff in O.S. No. 93 of 1974 when in fact 
he is not so. If this is so, he being sought to 
examined only as a witnesses different conside- 
rations will have to weigh, and in particular 
with reference to the averments made in the 
affidavit and he cannot be compelled to attend 
Court to give evidence in O.S. No. 93 of 1974: 
In the said circumstances the equation of the 
said Abdul Wahab to a party to the suit O.S. 
No. 93 of 1974, by the Gourt below and its 
refusal to issue the commission cannot be upheld 
on the facts of the case. 


10. In this view, I am inclined to interfere 
in revision and so far as O.S. No. 98 of 1974 is 
concerned the orders of the Court below are set 
aside and the application I.A. No. 744 of 1976 
will stand allowed and I make it clear that the 
purport and scope of the commission will be 
confined to the matters in dispute in O.S. No. 93 
of 1974. The Court below is directed to issue a 
commission or a letter of request as prayed for 
in accordance and the compliance with the 
provisions of the Code of Civil Procedure. 
Thiru Balachandar, learned counsel for the 
respondent expresses an anxiety with reference 
to the heavy costs for conducting the com- 
mission enquiry in afar off place. It goes 
without saying that in case the plaintiff fails 
in the suit and he is called upon by the Court 
below to pay the costs of the suit, the costs in= 
curred by the defendant will naturally be 
borne by the plaintiff. 


41. In the result the civil revision petition 
will stand allowed. No coasts. 


R.S. Petition allowed. 
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IN THE HIGH COURT OF JUDICATURE 
AT MADRAS. 


Prusent:—T. Ramaprasada Rao and S. Surya- 
murthy, FF. 
Tke Special Tahsildar for Land Acquisi- 
tion Municipal Gases, Madurai 

Appellant* 


v. 
G. Venkatesan and others Respondents. 


Land Acquisition Act (1 of 1894), section 49 (2) 
(3)—Scope—Land belonging to claimants— Notifica- 
tton to acquire for public purpose—Portion alone of 
notified land  acquired— Balance severed—Owners 
raising objection that severed bits would be of no use— 
Demand to acquire entire extent—Acquisition by 
Government of left-over extent also—Fixing compensa- 
tion—Method to be adopted. TpgPstaibh ke 


The purpose of an order under section 49 (2) 
of the Land Acquisition Act is twofold. It is 
meant to save the claimants from suffering 
loss due to severance and concurrently it also 
saves the authority from suffering an excessive 
or unreasonable payment towards such seve- 
rance compensation. Section 49 (2) of the Act 
has no field of operation of its own. But itis 
dependent upon a notification under section 4 
(1) of the Act issued earlier and the order 
under section 49 (2) issued by the Government 
is not meant to give the claimants any right 
to prefer afresh claim. If only such a right is 
available, as is available to an interested person 
when he was served with a notice under sec- 
tion 9 of the Act it could at least be compre- 
hended that an order under section 49 (2) 
projects a distinct and separate right in the 
claimants to prefer a fresh claim without 
reference to and without having regard to the 
claim already made as to acquisition of a 
major part of the land as per notification under 
section 4 (1). A special significance is attached 
to the content and purpose of section 49 (3). 
Under sub-clause 3 of sections 49 of the 
Act, the processing of the subject-matter under 
section 6 to 11 has been dispensed with. Sec- 
tion 11 contemplates an inquiry by the Land 
Acquisition Officer and the passing of an 
award by him. If this is dispensed with should 
it mean that no award could be passed by the 
Collector and no compensation be paid for the 
land which has to be added on to the land’ 
compulsorily processed? [Para. 10.] 





*A, Nos. 552 to 556 of 1975 and Memorandum of Cross- H. D. B.K. Das v. F.L.A., Collector, 
9th February, 1978 2 S8.0.C. 256: A.I.R. 1975 S.C, 1097. 


objections therein. 


THE MADRAS LAW JOURNAL REPORTS 


[1979 


Tt is not the intention of the Legislature at all, 
for private property cannot be taken away 
without payment of just compensation. Under 
section 49 (2) of the Act, the State Govern- 
ment is the sole authority to decide whether 
the damages claimed under the head of 
“severance compensation” is excessive or un- 
reasonable. When onca it chooses to oxercise 
its jurisdiction under section 49 (2) and issues. 
a direction to the Land Acquisition Officer to- 
acquire the whole of the land of which the 
land first sought to be acquired formed a part, 
then such subjective satisfaction of the appro- 
priate Government is not open to challenge, and 
as a result of exercise of such power, the land 
which was left out of the area of the compul- 
sory process, automatically gets into it by a 
legal fiction and becomes part and parcel of the 
land to be acquired pursuant to the notification: 
under section 4 (1) of the Act. The option is 
vested in the Government either to accept 
the severance compensation claimed or to view 
it as excessive. The accretion of the left-over 
land with the land originally sought to be 
acquired being unquestionable, it follows that 
while awarding compensation the entirety of 
the land has to be acquired as ifthe notifica- 
tion under section 4(1) of the Act enfolds 
within its mischief not only the land origi- 
nally notified but also the land subsequently 
added. Invariably there would be some time 
lag between the notification under section 4 (1} 
and the order under section 49 (2), when ina 
given case such a contingency arises for consi- 
deration by the Government. This would not 
involve therefore the payment of compensa- 
tion at two different rates and presumably at 
a higher rate for the land subsequently direct- 
ed to be added on to the earlier notified land, 
for it is axiomatic that by passage of time the 
unearned increment would add an additional 
value to the land sought to be latterly acquir- 
ed. [Para.. 10.} 


Under section 49 (3) of the Land Acquisition 
Act, no fresh declaration or other proceedings. 
under sections 6 to 10 both inclusive should be 
necessary. But the only obligation on the part 
of the Collector is that he shall without delay 
furnish a copy of the order of the appropriate 
Government to the person interested and shall 
thereafter proceed to make his award under 
section 11 of the Act. [Para. 9.], 


Gase referred to:— 


(1975); 


Tj SPECIAL TAHSILDAR, L-A.M.G, V. VENKATESAN (Ramaprasada Rao, F-) 


Appeals and Memorandum of Cross-objection’ 
against the decree of the Court of the Subor“ 
dinate Judge, Madurai, dated 11th December, 
1972, and passed in O.S. Nos. 193, 192, 191, 
190 and 189 of 1970, respectively, 


The Additional Government Pleader, for Appellant 


K. G. Manickavasagam and R. Sugantharaj, for 
Respondent. 


The Judgment ofthe Court was delivered by 


Ramaprasada Rao, 7.:—These five appeals arise 
out of a common judgment rendered by the 
First Additional Subordinate Judge, Madurai, 
on references made to the Court by the aggriev- 
ed parties-claimants under sectien 18 of the 
Land Acquisition Act, hereinafter to be refer- 
red as ‘the Act’. For the construction of a 
maternity home in Sundararajapuram area in 
Madurai town an extent of 31,467 sq. ft. in 
the first instance and an additional extent of 
4,588 sq. ft. in S. No. 2003/1 was acquired 
pursuant to a notification under section 4 (1) of 
the Act dated 22nd September, 1965, anda 
Government Memorandum dated 16th March, 
1970, issued by the Government under section 49 
(2) of the Act. We shall in the course of our judg- 
ment consider the necessity for the Government 
to act under section 49 (2) of the Act. Pursuant 
to the notification under section 4 (1) of the 
Act, the original extent of 31,467 aq. ft. in the 
above survey number was acquired and it is in 
consequence of the memorandum dated 16th 
March, 1970, communicated to the respondents 
on 9th April, 1970, that the additional extent 
of 4,588 sq. ft. was acquired. Each respon- 
dent has an interest in one-fifth of the com-~ 
pulsorily acquired land. The Land Acquisition 
Officer, after due enquiry, passed an award on 
30th May, 197V, and awarded a compensation 
at the rate of Rs. 1.04 per sq. foot, uniformly 
for the acquired area and evaluated the same as 
on 22nd September, 1965. On a reference by 
' the claimants, the civil Court in its judgment 
appealed against, evaluated that portion of the 
land of an extent of 31,467 sq. ft. in T.S. No. 
- 2003/1-A-2 at Rs. 5 per aq. foot as on 22nd 
September, 1965, and the other additional 
extent of 4,588 sq. ft. in T.S. No. 2003/1-A-1 
at Rs.7 per sq. ft. as on 16th March, 1970. 
The State aggrieved by the grant of compensa- 
tion made by the Court below has preferred 
the above five appeals. The claimants, as res- 
pondents, have filed cross-objections in each 
of the appeals and are claiming compensation 
at the rate of Rs, 6 per sq. foot for the area. 
comprised in T.S. No. 2003/I1-A-2 and at th 
mL yj—~4 
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rate of Rs. 10 per sq. foot for the area compris- 
ed in T.S. No. 2003/1-A-l. 


2. ‘At the initial stage when the notification 
under section 4 (1) of the Act was made, it 
was proposed to acquire a part of the portion 
in T.S. No. 2003/1 out of which was carved out 
T.S. No. 2003/1-A-2 of an extent of 31,467 
sq.ft. By the said proposal, an extent ot 4,588. 
sq. ft. now comprised in T.S. No. 2003/1- 
A-l was left out. The owners raised an 
objection that the severed bit of 4,588 sq. ft. 
would be ofno use to them and therefore 
they demanded that the entire extent should be 
acquired. In order to avoid any excessive 
claim for severance compensation, the Govern- 
ment, on the advice of the appropriate and 
concerned authorities, issued orders on 16th 
March, 1970, invoking section 49 (2) of the Act 
directing the acquisition of the left-over area. 
This order of the Government was duly served 
on the owners on 9th April, 1970. After issu- 
ing due notices for enquiry, the Land Acquisi- 
tion Officer fixed the valuation as above and: 
which wasincreased by the civil Court ona 
reference. 


3. It is common ground thateach of the 
respondents is entitled to 7,21] sq. ft. in 
the acquired Jand. They filed various state- 
ments of objections before the civil Court and 
contended that the Land Acquisition Officer 
was wrong in having uniformly valued the land 
which is the subject-matter of the acquisitions 
and he ought to have made a distinction 
between the lana originally acquired pursuant 
to the notification under section 4 (1) of the 
Actand the land subsequently directed to 
be acquired by the Government memorandum 
dated 16th March, 1970, under section 49 (2) 
of the Act. They sought for a distinct and 
separate valuation of the lands accordingly 
as on the two dates referred to above. On 
merits, their contention was that the market 
value fixed by the Land Acquisition Officer 
was very low. 


4. In so far as the lie of the property is con- 
cerued, it is not in dispute that the acquired 
property is a building site inthe midst of a 
thickly populated residential area and it is 
also very close to industrial establishments. It 
is within the Corporation limits of Madurai 
town and not far away from the Grand 
Southern Trunk Road which is a National 
Highway and it also abuts two municipal 
roads on two sides. There are many industries 
such as Rice Mills, Textile Mills and Saw 


Mills near the acquired land. Several Educa - 
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tional Institutions like Polytechnic and College 
are very near them. On the basis of such a 
location, the request was to fix compensation at 
a rate higher than that awarded by the Land 
Acquisition Officer. The Court below accepted 
the contention of the claimants that 31,467 
aq. ft. has to be valued as on 22nd September, 
1965 and the additional oxtent of £4,588 sq. ft. 
has to be valued as on 16th March, 1970. On 
the question of valuation, the Court below, on 
a consideration of certain documents referred 
to by itin the judgment, fixed the value of the 
larger extent at Rs. 5 and the smaller extent 
at Rs. 7 per sq. foot. 


5. Before us Selvi Vimala, learned Govern- 
ment Advocate, raised two contentions, firstly, 
she would say that there is no legal basis for 
the Court below to distinctly and separately 
value the two extents of land on the supposi- 
tion that the order passed under section 49 (2) 
of the Act would give the clue ag well as the 
jurisdiction to the civil Court on a reference 
under section 18 of the Act to value, the left- 
over land and which was subsequently added 
on to the initially compulsorily acquired land 
as on the date of the order of the Government 
under section 49 (2) of the Act. After refer- 
ring to the scheme of the Act with particular 
reference to sections 4, 5-A, 6,7, 8, 9, 10, 
11, 16, 23 and 49 of the Act, Selvi Vimala’s 
contention is that the order under section 49 (2) 
of the Act is made with the purpose and inten- 
tion of saving or preventing any damage that 
might accrue to the claimants in the event of 
the slicing of the land for the purpose of 
acquisition and leaving out a portion of it 
without being acquired. She would say 
that an order under section 49 (2) of the Act 
cannot, by any sense, be equated to a fresh 
notification under section 4 (1) of the Act for 
section 49 (2) of the Act is only an application 
of the earlier notification for acquisition under 
a contingency provided for by the statute itself. 
On the scheme of the Act, Selvi Vimala’s con- 
tention is that it contemplates two contingencies, 
compensation for acquisition and ‘compensa- 
tion for severance.’ In a case where the 
authority finds that the claim for severance 
compersation under clause 3 of section 23 (1) 
of the Act, is excessive or unreasonable, then 
the State has the option to act under section 
49 (2) of the Act and acquire the entire land 
without leaving any portion of the totality of 
the land unacquired. As an order under 
section 49 (2) of the Act is not meant to give 
the claimants any right to prefer fresh claims, 
auch an order cannot be a substitute for 
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notification under section 4 (1) of the Act. As 
the vested power in the Government to invoke 
section 49(2) of the Act in the contingency 
referred to above dispenses with the prescribed 
procedure under sections 6 to 11 of the Act, 
it should be taken that the legislative intent is 
that an order under section 49 (2) of the Act 
has no independent legal force or connotation 
of its own, but acts only as complement to the 
notification under section 4 (l) of the Act. 
Secondly she would also say that the method 
of evaluation adopted by the Court below is 
wrong and would urge for the reduction of the 
compensation amount. 


6- Mr. K. Manickavasagam, learned coun- 
sel for the respondents, in all these appeals as 
also the cross-objectors, while seeking a higher 
compensation, desires to maintain the distinc- 
tion in the method of evaluation adopted by 
the Court below. According to him section 49 
(2) of the Act acts on its own without refer- 
ence to section 4 (1) of the Act and the other 
provisions in the Act and thus understood the - 
portion of the land which was acquired or 
added on to the main acquisition pursuant to 
the exercise of power by the Government 
under section 49 (2) of the Act should be 
evaluated ason the date of the order under 
section 49 (2) of the Act. 


7. We entirely agree with the legal conten- 
tions of Selvi Vimala on the question that there 
cannot be two dates for evaluating the two 
bits of properties acquired for a common public 
purpose by reason of two propelling occasions, 
one, because of a notification under section 4 
(1) of the Act and the other by reason ef an 
order made by the Government under section 
49 (2) of the Act. It is indisputable that 
lands which are compulsorily acquired by the 
State in exercise of their prerogative right 
to take private property for a public 
purpose, have to be compensated for and such 
compensation has to be fixed as on the date 
of the publication of the notification under 
section 4 (1) of the Act. There is no one 
provision in the Act which speaks of the 
evaluation of compulsorily acquired land 
under a different methodology. Sections 
5-A, 6, 7,8, 9, 10, 11 and 16 of the Act deal 
with follow-up action which the appropriate 
authority should take in the matter of 
publication of the declaration of the intended 
acquisition after hearing objections, marking 
the land to be acquired, enquiring into the 
claims for compensation that might be pre- 
ferred by the aggrieved persons whose lands 


1]: 


have been notified for such an acquisition and 
ultimately for the passing of the award by the 
Collector and for taking possession of the 
acquired land. Section 23 of the Act which 
deals with the matters to be considered in 
. determining compensation and which in so far 
as is relevant for our purpose speaks of 
severance compensation in the following 
terms. “In determining the amount of com- 
pensation to be awarded for land acquired 
under this Act, the Court shall take into consi- 
. deration (thirdly) the damage (if any) sustained 
by the person interested at tho time of the 
Collector taking possession of the land by 
-reason of severing such land from his other 
lands.? This is what is usually termed as 
severance compensation. If such severance 
. compensation is made by a person as in this 
case, and if it ap to the appropriate 
Government that the claimant’s claim for 
. damages on account of the severing of the land 
to be acquired from his other lands is unreason- 
able or excessive, it may under section 49 (2) 
„of the Act direct the Collector or the Land 


Acquisition Officer to acquire the whole of the’ 


land of which the land first sought to be 
acquired formed a patt. 


-g. We may also refer to an observation 
made by the Supreme Court in &.D.B.R. Das v. 

. F.L.A. Collector, wherein the Court said that if 
a claim under the third clause of section 23 
(1) ofthe Act is made, the requirement, of 
section 49 (2) of the Act is satisfied and that 
section 49 (2) of the Act gives the option to 
the Government only where the claim under 
the third clause of section 23 (1) of the Act is 
excessive, 


g. Under section 49 (3) of the Act it is 
-expressly provided that no fresh declaration or 
_lother proceedings under sections 6 to 10 both 

inclusive shall be necessary. But the only 

obligation on the part of the Collector is that 

he shall without delay furnish a copy of the 

order of the appropriate Government to the 

person interested and shall thereafter proceed 
i iM make his award under section 11 of the 
.sAct. 


10. Mr. Manickavasagam would say that 
section 49 (3) of the Act has not been 
strictly complied with as the order made under 
section 49 (2) of the Act was communicated 
to the claimants on 9th April, 1970 and there 
was considerable delay in the matter of such 
communication. It is said thatas there has 
‘been a delay in furnishing the copy of the 








1. (1975) 2 S.C.C. 256; A.I.R. 1975 S G.1097, 1099. 
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order under section 49 (2) of the Act to the 
respondents in the appeals, it should be held 
that the order under section 49 (2) of the Act 
dated 16th March, 1970, in so faras the 
additional area of 4,588 sq. ft. is concerned, is 
an independent order which has the force of a 
notification under section 4 (1) of the Act. 
We are unable to agree. The purpose of an 
order under section 49 (2) is twofold. It is 
meant to save the claimants from suffering loss 
due to severance and concurrently it also saves 
the authority from suffering an excessive 0 

unreasonable payment towards such severance 
compensation. Section 49 (2) of the Act has 
no field of operation of its own. But it is 
dependent upon a notification under section 4 
(1) of the Act issued earlier and the order 
under’section 49 (2) issued by the Government, 
as rightly stated by Selvi Vimala, is not meant 
to give the claimants any right to prefer a fresh 
claim. If only such a right is available, as is 
available to an interested person when he was 
served with a notice under section 9 of the Act, 
it could at least be comprehended that an 
order under section 49 (2) of the Act projects 
a distinct and separate rigbt in the claimants 
to prefer a fresh claim without reference to 
and without having regard to the claim already 
made regarding the acquisition of the major 
portion of the land of an extent of 31,467 
sq. ft. which as already seen was the regult of 
a notification under section 4 (1) of the Act. 
A special signification is attached to the con- 
tent and purpose of section 49 (3) of the Act. 
Under sub-clause 3 of the section 49 of the 
Act, the processing of the subject-matter unde 

sections 6 to 11 of the Act has been dispensed 
with. Section 11 of the Act contemplates an 
enquiry by the Land Acquisition Officer and 
the passing of an award by him. If this is 
dispensed with, should it mean that no award 
could be passed by the Collector and no com- 
pensation be paid for the land which has to be 
added on to the parent land compulsorily 
processed? In our view this is not the intention 
of the Legislature at all, for private property 
cannot be taken away without payment of 
just compensation. Under section 49 (2) of 
the Act, the State Government is the sole 
authority to decide whether the damages 
claimed under the head of “‘severance com- 
pensation” is excessive or unreasonable. When 
once it chooses to exercise its jurisdiction under 
section 49 (2) of the Act and issued a directio 

to the Land Acquisition Officer to acquire the 
whole of the land of which the land first 
sought to be acquired formed a part, then such 
subjective satisfaction of the appropriate 
Government is not open to challenge, and as 
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a result of the exercise of such a power, the 
land which was left out of the area of the 
compulsory process, automatically gets into it 
by a legal fiction and becomes part and 
parcel of the land to be acquired pursuant to 
the notification under section 4 (1) of the Act. 
The option is vested in the Government either 
to accept the severance compensation claimed 
or to view it as excessive. The accretion of 
the left-over land with the land originally 
sought to be acquired being unquestionable, it 
followa that while awarding compensation. 
The entirety of the land has to be 
acquired as if the notification under sec- 
tion 4 (1) of the Act enfolds within its mis- 
chief not only the land originally notified, 
but also the land subsequently added. We are 
unable to accept the contention of the 
learned counsel for the respondents that tha 












below, as the principles of awarding com- 
pensation will not brook such an interpreta- 
tion so as to give a lever to the claimants to 
take undue advantage against the acquiring 


time lag between 
section 4 (1) of the Act and the order under 

ction 49 (2) of the Act, when in a given case 
such acontingency arises for consideration 
by the Government. This would not involve 
therefore the payment of compensation at two 
differen: rates and presumably at a higher rate 
for the land subsequently directed to be added 
on to the earlier notified land for it is axiomatic 
that by passage of time the unearned incre- 
ment would add as an additional value to the 
land sought to be latterly acquired. For all 
the reasons as above, we agree with Selvi 
Vimala on the first contention and we hold 
that the claimants cannot seek for two 
different methods of valuation of the two 
different parcels of land as above and ask for 
their evaluation on two different dates. 


11. The surviving point is as to what is the 
just compensation for the entirety of the land 
consisting of 31,467 sq.ft. comprised in 
T.S. No. 2003/l-A-2 and 4,588 sq. ft, in 
T.S. No. 2003/1-A-1. The property has to be 
valued as on 22nd September,1965, which is 
the date of the notification under section 4 
(1) ofthe Land Acquisition Act. The Land 
Acquisition Officer 1 relied upon Exhibit B-1 
dated 26th August, 1964, whilst the civil Court 
on a reference relied upon Exhibits A-4, A-2, 
and A-3 and awarded the compensation at 
different rates; he fixed the market value at 
Rs. 5 per sq. foot for the larger extent of land 
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and at Rs. 7 per sq. foot for the smaller extent 
of land. In the view that we have expressed 
already, the property has to be uniformly 
valued. What then is the just compensation ? 
The documents relied on by the Land 
Acquisitian Officer relate to sales of land in: 
Mallakulam village and not in relation to the. 
lands within the municipal limits of Madurai. 
There is also necessary information from the 
records that the land comprised in Exhibit 
Bel island locked and no road is provided. 
The reat of the land cannot be built upon 
under the town-planning scheme in opera-- 
tion. As far as the acquired land is concerned,. 
they have access through pre-existing roads 
and is situate in more important locality and 
inside the town. We are unable to, therefore, 
rely upon the data sales in Exhibit B-1 or- 
B-2, The Court below relied upon a judg-- 
ment of the High Court in A.S. No. 248 of” 
1965. Abdul Mazid-Appellant v. The Spectat: 
Tahsildar for Land Acquisition, Municipal Cases 
Madurai-Reapondent which concerned itself 
with land in T.S. No. 1937 which is not far- 
away from the acquired land. The notifica- 
tion for acquiring the landin the above 
appeal was made on 25th April, 1962. A 
compensation of Rs. 4.50 per sq. foot was 
granted in that case. Taking into considera- - 
tion that the notification in the instant case 
is about three years after the notification in 
the other appeal, the Court below granted. 
Rs. 5 per sq. foot as compensation, though an 
attempt was made to refer to post-notification 
sales which we are not inclined to consider: 
Selvi Vimala strongly relies upon a sale under 
Exhibit A-6 which relates to a portion of the 
property acquired. Under this document, a 
price at Rs. 3-25 per sq. foot was secured for: 
the land sold under it, But on an oxamina-- 
tion of the recitals in the sale deed, we find 
that the sale was in the year 1966 by the 
natural guardian of two minors as also the 
father. It is not clear from the date whether - 
it was joint family property. Jn the absence 
of any order of Court under the Hindu, 
Minority and Guardianship Act, 1956, it would. 
not be safe to rely upon the price fetched : 
under this document as the sole guide for 
valuation. But the price of Rs. 3.25 paid 
under it, though a few months after the 
date of the notification, can be one of the 
considerations for evaluation. It is in the 
light of this that reliance could be had on the 
value granted by the High Court for T.S. 
No. 1937, which is not far away from the 
acquired land. The High Court fixed the 
compensation at Rs, 4.50 per sq. foot for thit- 
land,, as is seen from Exhibit A-3. One other- 
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argument of the learned Government advocate 
is that the area of the acquired land is more 
than 10 grounds and this largeness in extent 
should be borne in mind while evaluating the 
lands. We have already stated th t the post 
notification sales sought to be relied upon by 
the claimants-respondents, which need not b= 

set out in detail herein, cannot, in the circum- 
stances, form or provide any guidelines for fix- 
ing the market value. Basing our conclusion on 
the value fixed by the High Court in Exhibit A-3 
but in relation to the land in the vicinity under 
which a compensation of Rs. 4.50 per aq. foot 
was given to similar land bvt outside the 
municipal limits, in the year 1962, we fix the 
compensation as was done by the Court below at 
Rs, 5 per sq. foot for the entirety of the area. 
As we are unable to grant a higher compensa- 
tion to the additional extent of 4,588 sq. ft. 
as was done by the Court below, the appeal 
of the State has tobe allowed to that extent. 


12. In the result, the compensation payable 
to the claimants in proportion to their 
entitlement is fixed atthe rate of Rs. 5 

sq. foot and each of the respondents, in each 
of these appeals would be entitled to compen- 
sation at that rate. They would be also 
entitled to the 15 per cent solatium thereon 
and interest at the rate of 4 per cent from the 
date of taking over possession till the date of 
payment of such compensation amount, if it 
has not already been paid. 


13. The appeals are, therefore, allowed to 
the extent indicated above. But there will 
be no order as to costs. 


14. Inthe light of this, memorandum of 
cross-objections in each of these appeals are 
dismissed. There will be no order as to costs. 


R.S. Appeals partly allowed and Memo. 
of Cross-objections dismissed, 
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IN THE HIGH COURT OF JUDICATURE 
AT MADRAS. 


PRESANT:—N.S. Ramaswami, F. 


Ganesen Appsilant* 

J. 

K. Madurai Achari and another 
Respondents. 


Tamil Nadu Occupants Kudiyiruppu (Protection from 
Eviction) Act (XX XVII of 1961) and Tamil Nadu 
Occupants Kudiziruppu Act (Conjerment of Owner- 
ship) Act(1V of 1971)—“Kudiyirup pu? — Defini« 
tion—Matters relating to kudiyirubpu—Furisdiction 
of Civil Court, if excluded. 

The definition of the word “kudiyiruppu” in 
section 2 (6) implies that it must be a site of 
any dwelling house or hut occupied, cither as 
tenant or as licensee, by any agriculturist or 
agricultural labourer and includes such other 
area adjacent to the dwelling house or hut as 
may be necessary for the convenient enjoyment 
of such dwelling house or hut, An 2Explagation 
to the above definition purports to create a; 
presumption. Whatever be the intention of 
the Legislature, the provision relating to the 
presumption is a dead letter. The presump- 
tion would arise only if it is established that 
the site is a kudiyiruppu. Therefore the person 
who is occupying the site claiming that it is a 
kudiyiruppu should establish that he is an 
agriculturist or an agricultural labourer. There 
is nothing in the Explanation to the definition 
of the word ‘kudiyiruppu’ purporting to create 
a presumption that any person occupying the 
kudiyiruppu is an agriculturist or an agricul- 
tural labourer. {Paras. 9 and 25.] 
The special jurisdiction of the authorised officer 
(apart from that under section 4) is to enquire 
into and pags orderson application for eviction 
filed by any owner of a kudiyiruppu. The 
appeal to the Collector also relates to the same 
matter. Under this Act, no other question is 
within the special jurisdiction of the authorised 
officer or the District Collector. Particularly 
the question whether any house-site is a 
‘kudiyiruppu’ or nor is certainly not within the 
special jurisdiction of the authorised officer and 
the District Collector. As a matter of fact, 
only in a case where it is admitted that the 
house-site is a kudiyiruppu, an application for 
eviction can be filed, for under section 5 only 
an owner of a kudiyiruppu secking to evict can 
file an application ore the, authorised 
officer. In other words, only the owner who 
concedes that the site is a kudiyiruppu can go 





*S. A. Nos, 2320 and 2321 of 1976, 23rd September, 1977, 
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before the authorised officer for eviction. If 
the owner does not concede that ìt is a kudi- 
yiruppu, his remedy is not to go before the 
authorised officer but only to come to the Civil 
Court. Of course, it would be open to the 
‘tenant to raise the question that the site js a 
kudiyiruppu as defined under the Act and that 
he is entitled to protection under the Act. In 
such a case, the civil Court has to go into the 
question whether the site is a kudiyiruppu or 
not. If it finds that it is not a kudiyiruppu, 
then the further questions, arising in the suit 
have tobe determined and the suit is to be 
disposed of on merits. [Para 10.] 


There are other situations where the civil 
Court would have necessarily to go into the 
question whether the site is akudiyiruppu. In 
a suit for injunction on alleged attempted 
trespass or in a suit for possession on the allega- 
tion that the defendant is a trespasser, the 
latter might raise a contenticn that he isa 
tenant and the site is a kudiyiruppu. A 
person occupying a site or alleging that he is 
occupying the same and that it is kudiyiruppu 
might file a suit for injunction. In all such 
cases the civil Court has to decide the question 
as to whether itis a kudiyiruppu or not. 
Therefore there can be no doubt that the civil 
Court has jurisdiction regarding that question. 

[Para. 11.) 


t 

However, in a suit for ejectment or for posses~ 
sion, if the civil Court finds that the site is a 
kudiyiruppu, it cannot go into the question 
whether the tenant is entitled to the benefits 
of the Act; in other words, whether he is not 
liable to be evicted under section 3 (3). Evic- 
tion on the grounds mentioncd in section 3 (3) 
can be only on an application to the authorised 
officer under section 5. It is within his special 
jurisdietion to find whether any of the grounds 
under section 3 (3) is made out on such appli- 
eation under section 5 being filed. 

{Para. 12.] 


It is not possible to read these provisions as 
conferring exclusive jurisdiction on the 
authorised officer to decide the question 
whether a site isa kudiyiruppu or not. All 
that section 4 says that if there is a dispute 
as to whether an agriculturist or agricultural 
labourer was occupying a kudiyiruppu on the 
19th June, 1971 (if he had so occupied, the 
ownership of the site would vest ın him), this 
dispute has to be decided by the authorised 
officer. That does not mean that the question 
whether the siteis a kudiyiruppu or not is 
within his exclusive jurisdiction. Also this 
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Act is alljed to theother Act, namely, the 
Kudiyiruppu Protection Act. Under that Act 
only an owner of a kudiyiruppu can approach 
the authorised officer to evict the tenant on 
any one of the grounds contained in section 3 
(3) of the said Act, which pre-supposes that if 
the owner does not concede that the site ig a 
kudiyirup uhe cannot possibly goto the 
auihorised officer. Under the Kudiyiruppu 
Ownership Act the question whether a site is 
a kudiyiruppu or not is within the jurisdiction 
of the civil Court. A decision by the civil 
Court on that point would be final. If, 
however, before any civil Court rendersa 
decision on the question whether the site is 
kudiyiruppu or not, the dispute under section 4 
(1) goes before the authorised officer, he may 
incidentally have to decide whether it is a 
kudiyiruppu. But if the civil Court has given 
a decision either-way, that would be binding 
on the parties. [Para. 20.]; 


Cases referred to:— 


Givindaswimi Gounder v. Ramaswami Gounder, 
(1958) 2 M.L.J. 184: (1958) M.W.N. 393; 
Ramachandra Sastrigal v. Kuppuswami Vanniar, 
(196 1) 1 M.L.J. 335; Muhammed Sukri Sahib v- 
Madhava Kurup, (1949) 1 M.L J. 376: A.LR. 
1949 Mad. 809; Mukammedunny v. Melappurakka È 
U niri, (1949) 1 M.L.J. 452: 63 L.W. 1059: 
LL.R. (1950) Mad. 152: A.ILR. 1949 Mad. 
765; Thalai Vadiyu Anandar v. Venugopala 
Chettiar, (1960) 1 M.L.J. 356; Ethirajammal v. 
Hassan Kannes, (1977) I.L.N.J. 326: 90 L.W. 
597: A.LR. 1977 Mad. 327; Mu tyandi v. 
Rajan am Iyer, (1976) 1 M.L.J. 344: 89 L.W. 
249: A.I.R. 1976 Mad. 287. 


Appeals against the decree of the Gourt of 
the First Additional Subordinate Judge, 
Chingleput, in A.S. Nos. 135 and 136 of 1975 
preferred against the decree of the Court of 
the Principal District Munsif of Chingelput 
in O.S. Nos. 663 and 608 of 1974. 


Ramanujam, for Appellant. 
Raj and Raj, for Respondent. 
The Court delivered the following 


Jupcuenr.—The defendant in the two suits 
(O.S. Nos. 608 and 663 of 1974 on the file of the 
District Munsif’s Court, Chingleput) has pre- 
ferred these two second appeals. The question 
in both the cases is whether the defendant is 
entitled to the benefits of the Tamil Nadu 
Occupants of Kudiyiruppu (Conferment of 
Ownership) (Act XL of 1971), hereinafter 
referred to as the Kudiyiruppu Ownership Act, 
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and the Tamil Nadu Occupants of Kudiruppu 
(Protection from Eviction) Act (XXXVIII of 
1961) hereinafter referred to as the Kudiruppu 
Protection Act, and whether the civil Court 
has jurisdiction to entertain the suits. 


2. One Rajaram Naidu and others owned 
certain lands extending 2.89 acres of which 
the suit site (3 cents) is part. The defendant 
became a tenant of the suit site under the 
above owners as evidenced by Exhibit A-7 
dated 20th March, 1973, which says that he 
had become tenant even two years prior to 
the date ofthe document. It is now common 
ground that he so became tenant in or about 
March, 1971. He put up a superstructure and 
has been enjoying the same. One Balasubra- 
maniam purchased ‘the land (including the 
suit site) under Exhibit A-3 dated 4th 
December, 1973. He sold half of the suit 
site (14 cents) to the plaintiff in one of the 
suits and other half (14 cents) to the plaintiff 
in the other suit, under the sale deeds, Exhi- 
bits A-l and A-2, both dated 5th December, 
1973. According to the plaintiffs, the defen- 
dant attorned the tenancy to them but failed to 
pay the rent and began asserting hostile title. 
They gave notice terminating the tenancy. 
The defendant totally denied the tenancy in 
his reply notice and stated that he had never 
paid rent to any one. He contended that the 
site is part of a poramboke and that neither 
the plaintiffs nor the vendor had any title to 
the same. 


3. The plaintiffs filed the two suits. The 
defendant in his written statement reiterated 
his stand inthe reply notice and contended 
that the sale deeds are sham and nominal! and 
bogus. It was also contended that ‘the defen- 
dant had an agreement for sale with the prior 
owners and that he was in possession in part 
performance of the contract. The written 
statement concluded by saying that the defen- 
dant was entitled to protection under the 
Kudiyiruppu Protection Act. 


4. All these contentions were negatived by the 
trial Court. It also-negatived the contentions 
put forward by the defendant at the trial that 
by virtue of the provisions contained in the 
Kudiyiruppu Protection Act and the Kudi- 
yiruppu Ownership Act, the civil Court had 
no jurisdiction to entertain the suits. The 
defendant filed two appeals against the common 
judgment and decrees in the suit, but they 
failed. Hence these two second appeals by him, 


5. The point raised by Mr. T. V. Ramanujum’ 
learned counsel for the defendant (appeliant) 
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is that on the case of the plaintiffs and the 
findings of the Courts below that the defen- 
dant was a tenant in respect of the suit site. 
Section 3 of the Kudiyiruppu Ownership Act 
would confer title on the defendant te the 
same (3 cents}, that in any event the defendant 
would be entitled to the benefits of the Kudi~ 
yiruppu Protection Act and that the civil 
Court has no jurisdiction to entertain the suits. 


6. The first queation is how far the provisions 
of the two Acts exclude the jurisdiction of the 
civil Court. The Kudiyiruppu Protection Act 
when it was originally enacted was meant to. 
be a temporary provision. Sub-section (3) of 
section | as it originally stood said that the 
Act shall be in force for a period of nine years 
and later it was amended to the effect that it- 
shall be in fcrce for a period of twelve years. 
The said Act came into force on 29th, 
November, 1961 and it had force only up to 
1973. Subsequently, that is, by Tamil Nadu Act- 
(XXIII of 1975) the Kudiysruppu Protection. 
Act was re-enacted asa permanent measure. 
In the meanwhile, the other Act, namely, the 
Kudiyiruppu Ownership Act came into force- 
with effect from 24th December, 1971. 


7. Under this Act ownership was conferred 
on an agriculturist or an agricultural labourer 
occupying a kudiyiruppu on 19th June, 1971. 
There is provision for payment of compensa-. 
tion to the owner and recovery of such 
compensation from the occupier. At the 
moment it is enough to note that if the subse- - 
quent Act, namely, the Kudiyiruppu Owner-- 
ship Act applied and thereby the person occupy-. 
ing the kudiyiruppu had become the owner, 
then there is no need to invoke the Kudi- 
yiruppu Protection Act. 


8. Under the former Act, an agriculturist or 
an agricultural labourer occupying a ‘kudi- 
yiruppu’, which word is defined, can be evic- 
ted only as per the provisions contained in the- 
Act. Section 3 states that save as otherwise 
provided ın that Act, no person cecupying any 
kudiyiruppu shall be evicted from such kudi-. 
yiruppu. Sub-section (3) of that section states 
that sub-sections (l) and (2) shall not apply 
to a person occupying a kudiyiruppu if he had 
been guilty of any negligence which is destruc- 
tive of, or injurious to, the property belong- 
ing to the owner of the kudiyiruppu, or if he 
had wilfully denied the title of the owner of- 
the kudiyiruppu. The Explanation states that 
a denial of the owner’s title under a bong fide 
mistake of fact is not wilful within the 
meaning of the above clause. Section 4. 
provides for restoration of possession under- 
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certain circumstances. Section 5 states that 
any owner of kudiyiruppu seeking to evict for 
any of the reasons mentioned in sub-section (3} 
of section 3 has to apply for eviction to the 
authorised officer within whose jurisdiction the 
kudiyiruppu is situated. Section 6 provides 
for enquiry by the authorised officer and 
passing of orders on the aforesaid application 
while section 7 provides for an appeal by the 
aggrieved party to the District Collector. 
Section 1) of that Act says that no civil 
Court shall have jurisdiction in respect of any 
matter in which the authorised officer or the 
District Collector is empowered by or under 
the act to decide. It further says that no 
injunction shall be granted by any Court in 
respect of any action taken or to be taken in 
exercise of any power conferred by or under 
the Act. 


‘9. Now, turning to tbe definition of the word 
‘kudiyiruppu’ which is in sub-section (6) of 
section 2, it is seen that it must bea site of 
any ‘dwelling house or hut occupied, either as 
tenant or as licensee, by any agriculturist or 
agricultural labourer and includes such other 
jJarea adjacent to the dwelling house or hut as 
may be necessary for the convenient enjoyment 
of such dwelling house or hut. There is an 
Explanation to the above definition which pur- 
ports to create a presumption which I will 
deal with later. The word ‘agriculturist’ is 
defined in sub-section (3) thereof and it is 
similar to the definition contained in the 
Tamil Nadu Cultivating Tenants Protection 
Act, 1955, namely, that a person who cultivates 
agricultural land by the contribution of his 
own manual labour or of the manual labour 
of any member of his family. 


10. It is to be noted that the special jurisdic- 
{tion of the authorised officer (apart from that 
Junder section 4) is to enquire into and pass 

orders on applications for eviction filed by any 

owner of a kudiyiruppu. The appeal to the 

Collector also relates to the same matter. 

Under this Act, no other question is within 

the special jurisdiction of the authorised officer 

or the District Collector. Particularly the 
question whether any house-site is a ‘kudi- 
yiruppu’ or not is certainly not within the 
special jurisdiction of the authorised officer 
and the District Collector. As a matter of 
fact, only in a case where it is admitted that 
the house-site is a kudiyiruppu, an application 
for eviction can be filed, for section 5 makes 
it clear that only an owner of a kudiyiruppu 
seeking to evict can file an application before 
_[the authorised officer. In other words, only 
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the owner who concedes that the site is a 
kudiyiruppu can go before the authorised 
officer for eviction, That makes it absolutely 
clear that if the owner does not concede that 
itis a kudiyiruppu, his remedy is not to go 
before the authorised officer but only to come 
to the civil Court. Of course, it would be 
open to the tenant to raise the question that 
the site is a kudiyirnppu as defined under 
the Act and that he is entitled to protection 
under the Act. In such a case, what is to 
happen to the suit in ejectment filed by the 
owner in the civil Court? Undoubtedly the 
civil Court has to go into the question whether 
the site is a kudiyiruppu or not. If it finds 
that it is not a kudiyiruppu, then the further 
questions, arising in the suit have to be deter- 
mined and the suitis to be disposed of on 
merits. 


11. There are other situations where the civil 
Court would have necessarily to go into the 
question whether the site is a kudiyiruppu. In 
a suit for injunction on alleged attempted 
trespass or in a suit for possession on the 
allegation that the defendant is a trespasser, 
the latter might raise a contention that he is 
a tenant andthe site is a kudiyiruppu. A 
person occupying a site or’alleging that he is 
occupying the same and that it is a kudiyi- 
ruppu might filaa suit for injunction. In, 
all such cases the civil Court has to decide the 
question as to whether it is a kudiyiruppu or 
not. Therefore there can be no doubt that 
the civil Court has jurisdiction regarding that 
question. 


12. However, in a suit in ejectment or for 
possession, if the civil Court finds that the site 
is a kudiyiruppu, then it cannot go into the 
question whether the tenant is entitled to the 
benefits of the Act; in other words whether 
he is not liable to be evicted under section 3 
(3). Eviction on the grounds mentioned in 
section 3(3) can be only on an application 
to the authorised officer under section 5. It 
is within his special jurisdiction to find whe- 
ther any of the grounds under section 3 (3) is 
made out on such application under section 5 


being filed. 


13. Under analogous law, namely the Tamil 
Nadu Cultivating Tenants Protection Act, 
section 6 which is similar to section 11 of the 
Kudiyiruppu Protection Act, bars the jurisdic- 
tion of the civil Court in respect of any 
matter within the jurisdiction of the Revenue 
Court. Even so, the civil Court always had 
the jurisdiction to go into the question whether 
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a person isa cultivating tenant. By virtue 
of section 6-A of the Cultivating Tenants 
Protection Act, which was introduced by way 
of amendment, in a suit in ejectment the civil 
Court has to givoa finding not only regard- 
ing the question whether the defendant is a 
cultivating tenant but also regarding the ques- 
tion whether he is entitled to the benefits of 
the said Act. If the civil Court finds in favour 
of the defendant on these two points, then the 
suit has to be transferred to the Revenue 
Court. In Govindaswami Gounder v. Ramaswamt 
Gounder, + Panchapakesa Iyer, J., has held that 
in’ a case where the civil Court acts under 
section 6-A of the Cultivating Tenants Protec- 
tion Act, it need not give a final finding 
tegarding the question whether the defendant 
is a cultivating tenant or not and that if it is 
prima facie satisfied that the defendant is a 
cultivating tenant, it has to transfer the suit 
to the Revenue Court. But in Ramachandra 
Sastrigal v. Kuppuswami Vanniar? a Bench of 
this Court has held that the civil Court has to 
give a definite finding and not a mere prima 
Jacie finding. 


14. There being no corresponding provision 
as section 6-A of the Cultivating Tenants Pro- 
tection Act in the Kudiyirupppu Protection 
Act, there is no scope for the civil Court going 
into the question whether the defendant is 
entitled to the benefits of the Act (if it holds 
that the site is kudiyiruppu) and transferring 
the matter to the authorised officer. There is 
also no question of giving only a prima facie 
finding regarding the point whether the site 
is a kudiyiruppu or not. As I indicated 
earlier, there has to be a final finding inasmuch 
as that question is not within the special 
jurisdiction of the authorised officer. 


15. Still the question remains as to what 
should be .done by the civil Court once it 
finds that the site is a kudiyiruppu I am of 
‘the view that even though it is not to embark 
on the question whether the tenant is liable 
to be evicted under section 3 (3) that being a 
‘question within the special jurisdiction of the 
authorised officer, there is no bar for the 
civil Court to grant a decree for possession, 
subject to the provisions of the Kudiyiruppu 
Protection Act. 


16. It has been held in a number of decisions 
of this Court that even in respect of a building 
governed by the Madras Buildings (Lease and 
Rent Control) Act (XVIII of 1960,) the civil 
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Court can pass a decree for possession (under 
the Transfer of Property Act)—Vide Muhammed 
Sukri Sahib v. Madhava Kurup!, Mukammadunny 
v. Melappurakkal Unnirit and Thalai Vadiou 
Anandar v. Venugopala Chettiar®, But sucha 
decree for possession would be subject to Act 
XVITI of 1960. In other words, if the building 
is governed by that Act, the decree cannot 
be executed without the landlord going before 
the Rent Controller under section 10 of that 
Act and establishing any one of the grounds 
thereunder for eviction. It would be a 
different matter if the civil Court comes to the 
conclusion that the building is outside the 
scope of Act XVIII of 1960. If it gives a finding 
then there would be no occasion for the land- 
lord to go bsfore the Rent Controller for evic- 
tion. If the civil Court passes a decree for 
possession after holding that the building is 
outside the scope of Act XVIIL of 1960, then 
it would not be open to the executing Court to 
go behind it (see my judgment dated 10th 
August, 1977, in Bthirajammal v. Hassan Kannee 
alias N.M. Hassan*, S.A. No. 1565 of 1976. 


17. I do not see why the principle enunicated 
in the decisions under Act XVIII of 1960 referr- 
ed above are not applicable to a case where the 
civil Court holds that the site is a kudiyiruppu. 
As I said, it can pass a decree for possession 
under the Transfer of Property Act, if the 
plaintiff is entitled to possession. Of course 
the decree should make it clear that the same 
is subject to the provisions of the Kudiyiruppu 
Protection Act. 


18. Now coming to the provisions of the 
Kudiyirappu Ownership Act, the definitions 
are the game as in the other Act. Section 3 
says that save as otherwise provided in 
the Act, any agriculturist or agricultural 
labourer who was occupying any kudiyiruppu 
on the 19th June, 1971, either as tenant 
or as licensee shall with effect from the date 
of the commencement of the Act be the 
owner of such kudiyiruppu and such kudi- 
yiruppu shall vest in him absolutely free 
from all encumbrances. Sub-section (2) of the 
said section vests absolute title in such agricul- 
turist or agciculthural labourer in the super- 
structure also even if the same belongs to any 
other person. Sub-section (3) makes ceftain 
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exceptions. Section 4 (1) says that if any dispute 
arises whether any agriculturist or agricul- 
tural labourer was occupying any kudiyiruppu 
on the 19th June, 1971 for purposes of section 
3 of the Act, such dispute shall be decided by 
the authorised officer. Sub=section (2) of the 
said section speaks of the procedure to be 
followed by the authorised officer, Section 5 
provides for appeal to the District Collector. 
Section 6 relates to payment of compensation 
to the person having interest in the kudiyiruppu. 
Section 7 relates to determination of compensa- 
tion, while section 8 provides for an appeal to 
the civil Court (which word is defined) against 
the decision regarding compensation. Section 9 
is about the apportionment of compensation 
while section 10 is about payment of compensa- 
tion. Section 11 speaks of a second appeal to the 
High Court against the decision of the civil 
Court under certain circumstances. Section 23 
regarding jurisdiction is similar to section 11 of 
the Motor Vehicles Act. It is unnecessary to 
note the other provisions except to say that they 
relate to the mode of payment of compensation 
and the mode of recovery of compensation from 
the occupant of a kudiyiruppu, apart from 
certain other matters. 


19. It is quite clear that the question of 
determination of compensation and allied 
matters are within the special jurisdiction of 
the authorised officer subject of course to 
appeal to the civil Court and a second appeal 
under certain circumstances to the High Court. 
Section 4 also confers special jurisdiction on 
the authorised officer to determine any dispute 
«whether any agriculturist or agricultural 
labourer was occupying any kudiyiruppu on 
the 19th June, 1971:” Rule 3 of the Tamil 
Nadu Occupants of Kudiyiruppu (Conferment 
of Ownership) Rules, 1972, made by virtue of 
section 27 of the Kudiyiruppu Ownership Act, 
contemplates an application for the settlement 
of a dispute under section 4 of the said Act to 
be made to the -authorised officer having 
jurisdiction over the area within a period of 
two months from the date on which the dispute 
arose, with a proviso that the authorised 
officer may, for reasons to be recorded in 
writing, extend the period. 


20. It is not possible to read these provi- 
sions as conferring exclusive jurisdiction on the 
authorised officer to decide the question 
whether 2 site isa kudiyiruppu or not, The 
Act nowhere says that such a question is one 
that has to be decided by the authorised officer. 
As already seen, all that section 4 says is that 
if there is a dispute as to whether an agricul- 
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turist or agricultural labourer was occupying 2 
kudiyiruppu on the 19th of June, 1971 (if he 
had so occupied, the ownership of the site 
would vest in him), this dispute has to be 
decided by the authorised officer. That does 
not mean that the question whether the site 
is a kudiyiruppu or not is within his exclusive 
jurisdiction. It should also be remembere? 
that this Act is allied to the other Act, namely, 
the Kudiyiruppu Protection Act. It was 
already noticed that under that Act only an 
owner ofa kudiyiruppu can approach the 
authorised officer to evict the tenant on any 
one of the grounds contained in section 3 (3) 
of the said Act, which pre-supposes that if the 
owner does not concede that the site is a 
kudiyiruppu he cannot possibly go to the 
authorised officer. Therefore I am quite clear 
that even under the Kudiyiruppu Ownership. 
Act the question whether a site is a kudiyiruppu 
or not is within the jurisdiction of the civil 
Court. A decision by the civil Court on that 
point would be final. If, however, before any 
civil Court renders a decision on the question 
whether the site is kudiyiruppu or not, the 
dispute under section 4 (1) goes before the 
authorised officer, he may incidentally have to 
decide whether it is a kudiyiruppu. But if 
the civil Court has given a decision either way, 
that would be binding en the parties. 


21. Mr. Ramanujam, learned counsel for the 
defendant-appellant, referred to Muniyandi v. 
Rajanagam Iyer, which arose under the Tamih 
Nadu Agricultural Lands Record of Tenancy 
Rights (Act X of 1969 as amended by Act 
XXXIV of 1972) and contended that even 
the question as to whether the site isa kudiyi- 
ruppu or not must be deemed to be within the 
jurisdiction of the authorised officer. The 
Division Bench which decided the above case 
has only held that as per section 16-A of that 
Act (which corresponds to section 11 of the 
Kudiyiruppu Protection Act and section 23 of 
the Kudiyiruppu Ownership Act relating to 
the bar of jurisdiction of civil Court) a civil 
Court has no jurisdiction to decide any matter 
which the Record Officer, District Collector or 
other officer or authority is empowered by or 
under the Act to determine. What matter or 
matters are within the special jurisdiction of 
the Record Officer, etc., has not been decided. 


22- It may be noted that the provisions of 
the abovesaid Act relate only to the prepara- 
tion ofa record of tenancy rights. It does not 
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confer any other right on a cultivating tenant. 
His rights, as the law stands now, are only 
under the Cultivating Tenants Protection 
Act. Even that Act does not take away the 
jurisdiction of the civil Court regarding the 
qvestion whether a person is a cultivating 
tenant or not. If in a suit, the question as to 
whether a party is a cultivating tenant or 
not arises, the civil Court hag to decide it. If 
it decides that he is not a cultivating tenant, 
then the suit should be disposed of on merits. 
Hewever, because of section 6-A of the said 
Act, if it finds that the defendant in a suit isa 
cultivating tenant it has to transfer the suit to 
the Revenue Court. 


23. In the judgment dated 5th January, 1977, in 
Palantswami v, Ramaswami Gounder and two others, 
Ramanujam, J., has held that section 16 A 
of the Tamil Nadu Agricultural Lands Record of 
Tenancy Rights Act is not a base for the civil 
Court to entertain a suit for injunction and in 
such a suit the civil Court has to incidentally go 
into the question as to who is in possession of 
the property and in what capacity. If any party 
contends that he is occupying the land as a 
cultivating tenant, that question has necessarily 
to be gone into by the civil Court. Similarly if a 
suit for possession of agricultural Jand is filed 
and the defendant contends that he is cultivating 
tenant that question has necessarily to be gone 
into by the civil Court. That is the position 
even under the Cultivating Tenants Protection 
Act which provides for an application to the 
Revenue Court for eviction, of a cultivating 
tenant. 


24. One question would be, if an entry in the 
register prepared under the Record of Tenancy 
Rights Act, has already been made and has 
become final, how far such an entry would be 
binding on the civil Courtin deciding as to 
whether a particular person was in possession 
as a tenantor not. Section 15 of the said Act 
says that any entry in the approved record of 
tenancy rights shall be presumed to be true 
and correct until the contrary is proved or a 
new entry is lawfully substituted therefor. 
Therefore prima facie such an entry cannot be 
conclusive regarding the question whether the 
person concerned is a cultivating tenant or not. 
However it is unnecessary for me to express a 
fina] opinion on that point, in this case. Jt ig 
enough to note that the decision reported in 
Muniyandi v. Rajanagam Iysr? would not help 





AZ TS 
1. S.A. No, 1496 of 1976, 


2. (1976) 1 M.LJ. 344: 89 L.W. 249: A.I.R. 1976 
Mad. 287. $ 


GANESAN V. MADURAI AOHARI (Ramaswami, F ) 


35 


the defendant as it did not decide what is 
within the special jurisdiction and what is not, 
The above judgment does not say that the 
question whether a person is a cultivating 
tenant or not is within the special jurisdiction 
of the Record Officer. It does not say that 
the civil Court has no jurisdiction to investi- 
gate to such a question. 


25. Now the remaining point for consideration 
is whether the suit site is a kudiyiruppu. I 
have already referred to the clause relating to 
presumption under the definition of the word 
‘kudiyiruppu’ which says that any person 
occupying the kudiyiruppu is an agricultural 
labourer or an agriculturist until the contrary 
is proved. But on an examination of the provi- 
sions, I am clear that whatever be the inten- 
tion of the legislature the above provision relat. 
ing to the presumption is a dead letter. The 
presumption would arise only if it is established 
that the site is a kudiyiruppu. In order to 
establish , that the site is a kudiyiruppu, it! 
should be shown that the site or dwelling house 
or hut, as the case may be, is occupied by an 
agriculturist or agricultural labourer (either as 
tenant or as licensee). Therefore the person who 
is occupying the site claiming that the site, 
etc., is a kudiyiruppu should establish that he 
is an agriculturist or aa agricultural labourer. 
Undoubtedly every house site or a dwelling 
house or a hut is not a kudiyiruppu. Needless 
to stresa that the person occupying the same 
should be an agriculturist or an agricultural 
labourer to makeit a kudiyiruppu. Then there 
is no meaning inthe Explanation to the defini- 
tion to the word ‘kudiyiruppu’ purporting to 
create a presumption that any person occupying 
the kudiyiruppu is an agriculturist or an agri-« 
cultural labourer. 


26. It is not claimed by the defendant that he 
is an agricultural labourer. But the conten«. 
tion is that he is an agriculturist as defined in 
the Acts. As already noticed, an agriculturist 
is one who cultivates agricultural land by the 
contribution of his own manual labour or of the 
manual labour of any member of his family, 


27. In the present case, apart from the laconic 
plea in the written statement that the defen- 
dant is entitled to the benefits of the Kudi- 
yirupps Protection Act, there is no averment of 
fact regarding the question whether the site is a 
kudiyiruppu or not. It is true that in the plaint 
the defendant is described as an agriculturist, 
But the question is whether he is an agricul- 
turist as defined in the Act. In common 
parlance, even a person who owns agricultural: 
land and cultivates the same through hired 


36 


labour is called an agriculturist, but under the 
definition, unless he contributes his own labour 
ot that of any member of his family in the 
cultivation of the land, he would not be an 
agriculturist. The evidence in the case also 
does not support the contention that the site is 
a kudiyiruppu on the basis that the defendant 
who occupies the same is an agriculturist. The 
defendant as D.W. 1, has not said a word 
that either he or any member of his family 
contributes manual labour in the cultivation 
of agricultural lands. In chie/-examination he 
stated that he owns agricultural lands and 
added that his mother also owns lands and 
that he is cultivating the same. In cross- 
examination he has stated:” ‘‘crevd@ ualt $ 
Qasr peo, sAr Burcu pb Qgr fe.’* 

e conceded that he has no record to show 
that he was cultivating any land. Even assum- 
ing that the defendant was cultivating agricul- 
tural lands, there is absolutely no evidence to 
show that such cultivation was with the manual 
labour of himself or any member of his family. 
Under these circumstances, it is not possible to 
hold that the site is a kudiyiruppu. 


28. In this view it ia unnecessary to go into the 
question whether the Kudiyiruppu Ownership 
Act, applies, thereby the site vesting in the 
defendant or whether the Kudiyiruppu Protec- 
tion Act applies in which event the defendant 
can be evicted only as per the provisions of 
that Act. The plaintiffs are entitled to a 
decree for possession without the same being 
made subject to the Kudiyiruppu Protection 
Act, 


29. The decree for future damages granted by 
the Courts below which shall be determined in 


separate proceedings is also correct. 


30. The appeals fail and they are accordingly 
dismissed. But under the circumstances of the 
.cage, there would be no order as to costs. 
Time for giving vacant possession. six months. 


R.S. Appeals dismissed, 
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IN THE HIGH COURT OF JUDICATURE 
AT MADRAS 


Present: —P. Govindan Nair, GJ. and A. V arada- 
rajan, J. 


Chikkaraj Appellant® 

v- 

K.N; Viswanathan Respondent. 

Ramammal and another Appellants® 

v. 

K.N. Viswanathan and another 
Respondents. 


Desd—CGonsiruction—Nature of interest conferred, 
whether life interest or absolute interest. 


Held, that, on a careful consideration of the 
terms of the partitiondeed in the instant case 
and the principles laid down in the decisions, 
the concerned document has tobe read asa 
whole and attempt should be made to 
reconcile every part of the document, with 
what is stated in the other parts of the 
document. If such a course is adopted, what 
would follow in the present case is that ‘E?’ 
(father of the appellants) had only a life 
estate in the properties with full power of 
alienation over the properties during his 
lifetime and that in the event of ‘K’ not 
exercising the power of alienation, as it turned 
out to be, those properties shall be taken, 
on his death absolutely by the appellants 
(his children) and that the right which the 
appellants so took is a vested right and nota 
contingent right. The properties concerned, 
therefore, were not the assets of ‘A’ in the 
hands of the appellants and could not be 
attached in execution of the decree which the 
respondent had obtained against the assets if 
any of ‘K’ in the hands of the appellants. 
[Para. 13.] 
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Appeals under clause 15 of the Letters Patent 
against the decrees of Mr. Justice N.S. Rama« 
swami dated lst October, 1975 and made 
in A.A.O, Nos. 177 and 183 of 1977—Appeals 
preferred to the High Court against the orders 
of the Court of the Subordinate Judge of 
Coimbatore dated 7th November, 1974, and 
made in E.A. No. 1480 of 1974 in E.P. 
No. 96 of 1974 in O.S. No. 915 of 1970 and 
dated 27th November, 1973 and made in 
E.P.R. No. 304 of 1973 in O.S. No. 915 of 
1970, respectively. 


T.V. Balakrishnan, for Appellant. 


S. Nainar Sundaram, V. Natarajan v. and Nicholas’ 
for Respondent. 


The judgment of the Court was delivered by 


Varadarajan, 7.—These Letters Patent Appeals 
have been preferred against the judgment of 
N.S. Ramaswami, J., in A.A.O. Nos. 177 of 
1975 and 183 of 1975, respectively. 


2. The appeals before the learned Judge 
were filed hy the decree-holder Viswanathan— 
A.A.O. No. 177 of 1975 against the order of 
the Subordinate Judge, Coimbatore, allowing 
E.A. No. 1486 ot 1974 which had been filed 
by the fourth defendant (the appellant in 
L.P.A. No. 39 of 1976) under section 47 of the 
Code of Civil Procedure against the attach- 
men ofa portion of the house propercy in 
execution of a decree as an asset of his father 
Kunne Gounder in his hands, and A.A.O. 
No. 183 of 1975 against the order of the Sub- 
ordinate Judge of Coimbatore dismissing É.P. 
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No. 304 of 1972 in which the respondent had 
attached certain shares in Lakshmi Mills as an 
asset of Kunne Gounder in the hands of defen- 
dants 7 to 9, the daughters of Kunne Gounder 
and the appellants, in L.P.A. No. 40 of 1976. 


g. Kunne Gounder, the father of the appel- 
lants, who died on 27th August, 1967 
appears to have been appointed asa_ trustee 
along with one Lingayi Gounder in the will 
executed in 1925 by one K. Nanjappa Gounder, 
the father of the respondent’s adoptive father 
K.N.K. Nanjappa Gounder. The respondent's 
case was that Kunne Gounder and Lingayi 
Gounder had been appointed as trustees to 
manage the properties bequeathed to Nan- 
jappa in the will with a direction that 
they should hand over the properties to 
Nanjappa on his attaining majority. The will 
contained a provision that Kunne Gounder 
and his male heirs should take the properties 
absolutely in case the legatee Nanjappa died 
without a male issue. The respondent’s case 
is that on the legatee Nanjappa attaining 
majority. Kunne Gounder surrendered posses- 
sion of only a part of the estate but not the 
shares in the nidhis. Kunne Gounder filed O.S. 
No. 22 of 1961 in the Sub-Court, Coimbatore, 
questioning the respondent’s adoption by 
Nanjappa, but failed in that suit as well as in 
the Appeal No. 207 of 1963 which he had filed 
in this Court. After the dismissal of the 
appeal holding that the respondent had been 
validly adopted by Nanjappa and was entitled to 
the properties mentioned in the will, including 
the shares in the two nidhis, the respondent 
filed O.S. No. 915 of 1970 against the sons 
and daughters of Kunne Gounder subsequent 
to his death for recovery of the monies due 
under the shares and obtained a decree. 


4. During the pendency of the said Appeal No 
207 of 1963 Kunne Gounder and his sons and 
daughters got their properties divided by a 
registered partition deed, Exhibit A-1, dated 
7th April, 1965. In that partition Kunne 
Gounder got for his share the properties men- 
tioned in Schedule ‘A’ to the pariition deed. 
Those properties consisted of some shares in a 
textile company called Lakshmi Mills and a 
small house forming a part of door No. 16/86, 
Okkiliyar Street, Coimbatore, besides cash of 
Rs. 5,000. According to the appellants, a 
major portion of the house property fell to the 
share of Chikkaraj, the appellant in L.P.A. No. 
39 of 1976, and his three brothers in specific 
shares, and the portion allotted to the appellant 
was comparatively smaller than the portions 


38 


allotted to each of his brothers. Therefore, 
it was agreed that the portion of the house 
allotted to the share of the father should belong 
absolutely to the appellant in L.P.A. No. 39 
of 1976, after the death of his father. This 
intention was clearly expressed in the partition 
deed. Similarly, the shares in Lakshmi Mills, 
allotted to the share of the father, were to be 
taken absolutely by his daughters, the appellants 
in L.P.A, No. 40 of 1976, after his death. 
This intention is clearly expressed in the parti- 
tion deed, and as per the arrangement, the 
father got only a limited right in the portion 
of the house and all the shares in Lakshmi 
Mills allotted to his share in the partition in 
accordance with the common intention of all 
concerned. The appellantsin L.P.A.No. 39 
of 1976 become absolutely entitled to the 
portion of the house and the appellants in the 
other appeal became absolutely entitled to all 
the shares in Lakshmi Mills allotted to the 
share of their father on his death on 27th 
August, 1967. The decree obtained by the 
respondent on 5th December, 1972, in O.S.No. 
915 of 1970 provides for recovery of the amount 
only from the assets of Kunne Gounder in the 
hands of the appellant and his brothers and 
sisters. 


5. The respondent got ‘the portion of the 
house and all the shares in Lakshmi Mills 
allotted to the share of the father Kunne 
Gounder in the partition attached in execution 
of the decree in E.P. No. 96 of 1974 and E.P. 
No. 304 of 1973, respectively, as the assets of 
the father Kunne Gounder in the hands of the 
appellants. The appellant in L.P.A No. 39 
of 1976 therefore filed E.A. No. 486 of 1976 
under section 47 of the Code of Civil Procedure 
praying for raising the attachment on tho 
ground that the property was not an asset of 
Kunne Gounder in his hands but was his 
absolute property, The appellants in L.P.A. 
No. 40 of 1976 contended in E.P. No. 304 of 
1973 that the shares in Lakshmi Mills, which 
the respondent got attached as an asset of 
Kunne Gounder in the hands of the appellants 
in L.P.A. No. 40 of 1976, were not Kunne 
‘Gounder's assets in their hands but were their 
absolute properties and therefore the attachment 
was not valid. The contention of the respon- 
‘dent in the objection filed in E.A. No. 1486 of 
1974 and in his E.P. Ne. 304 of 1973 was that 
during the pendency of Appeal No. 207 of 
1963 in the Court Kunne Gounder and his sons 
and his daughters effected a partition of the 
ancestral proportion of the family and the self- 
acquired properties of Kunne Gounder 
fraudulently without making sufficient provision 


THE MWADRDAS LAW JOURNAL REPORTI 


[1979 


for meeting the debts of the family, including 
the debt due to him for which he obtained 
a decree in O.S. No. 915 of 3970, with the 
obejct of defeating and delaying creditors and 
that the properties were the assets of Kunne 
Gounder in the hands of the appellants, and 
the attachments are therefore valid. 


6. The Subordinate Judge, Coimbatore, who 
heard E.A. No. 1486 of 1974, found that the 
properties divided under the partition deed, 
Exhibit A-1, were joint family properties and 
that Kunne Gounder, to whose share the 
Properties described in Schedule ‘A’ in the 
partition deed had been allotted, had only a 
life interest in those properties and the absolute 
interest in a portion of the house was to 

to the appellant in L.P.A. No. 39 of 1976 on 
the death of Kunne Gounder. He further 
found that the appellant in L.P.A. No. 39 of 
1976 had acquired a vested interest in that 
portion of the house under section 19 of the 
Transfer of Property Act and, therefore, the 
property was not an asset of Kunne Gounder 
in his hands. In that view, the Subordinate 
Judge allowed E.A. No. 1486 of 1974 and 
raised the attachment. Another Subordinate 
Judge, who heard E.P. No. 304 of 1973, came 
to the same conclusion and he dismissed E.P. 
No. 304 of 1973 holding that the shares were 
not the assets of Kunne Gounder in the hands 
of the appellants in L.P.A. No. 40 of 1976. 


7. The decree-holder filed A.A.O. Nos. 177 
and 183 of 1975 against the order allowing E.A. 
No. 1486 of 1974 and dismissing E P. No. 304 
of 1973. The contention urged on behalf of 
the appellants herein before N.S. Ramaswami, 
J., who heard both the appeals, was that 
Kunne Gounder had only a life estate in the 
properties mentioned in Schedule ‘A’ to the 
partition deed, Exhibit A-1, and that the 
appellants herein became absolute owners of 
those properties on his death and were not in 
possession of any of his assets and, therefore, 
the attachments were not valid. In the parti- 
tion deed the ‘A’ Schedule properties had 
been allotted to the father Kunne Gounder 
while the ‘B’ Schedule properties had been 
allotted to the shares of the Appellant in L.P.A. 
No. 39 of 1976, and the properties mentioned in 
Schedules ‘J’, ‘K?’ and ‘L’ had been allotted to 
the appellants in the other appeal. N.S. 
Ramaswami, J., found that as per the body of 
the partition deed, Exhibit A-l, the ‘A’ Sche- 
duie properties are to be taken by Kunne 
Gounder absolutely with powers of alienation 
and that in the ‘E’ Schedule, allotted to the 
share of the appellant in L,P.A. No. 39 cf 1976, 
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it is stated that he should take the portion of 
the house property mentioned in ‘A’ Schedule 
to the partition deed absolutely after the death 
of Kunne Gounder and that there is a similar 
provision in regard to the shares in Lakshmi 
Mills allotted to Kunne Gounder in the ‘A* 
Schedule of the partition deed in the ‘J’, ‘K, 
and ‘L’ Schedules, viz., that the daughters 
should take those shares absolutely on the 
death of Kunne Gounder. The learned 
Judge held that Kunne Gounder took an 
absolute estate in the properties in question 
and that the gifts over to the appellants herein 
were inconsistent with the absolute estate and 
therefore void. In coming to this conclusion 
the learned Judge relied upon the decision of 
the Privy Council in Raghunath Prasad Singh v. 
The Deputy Commissioner, Partabgark.» The 


learned Judge allowed both the appeals 
observing that: 


“I am of the view that under the partition 
deed Kunne Gounder took an absolute estate 
in respect of the ‘A’ Schedule property but 
indicated in the same document regarding 
the manner in which they are to be distri- 
buted, if these properties are available on 
his death, amongst his children. Otherwise, 
the latter clause in the document would 
be repugnant to the former.” 


Before we construe the partition deed, Exhi- 
bit A-1, in the light of the decisions placed 


before us by the learned counsel for the parties, 


‘we would like ta refer to some portions of the 
of the judgment of the learned Judge. The 
learned Judge has observed in a portion of 
his judgment thus: 


“I do not believe that the parties intended 
that Kunne Gounder should have only life 
estate inthe property. It is not possible to 
hold that the subsequent clauses is a defea- 
sance.” 


Tho body of the document, Exhibit A-1, 
which is in Tamil, no doubt states that the 
sharers should take the respective shares 
absolutely and enjoy them from generation to 
generation with absolute powers of alienation. 
The ‘A’ Schedule in the partition deed includes 
the shares in Lakshmi Mills and a portion of 
the house bearing door No. 16/86, Okkiliyar 
Street, Coimbatore. But it is stated in the 
‘A’ Schedule itself that the appellant in 
L.P.A. No. 39 of 1976 should take the share 
A 


1, (1930) 58 MLLJ.1 (P.C.):56 I.A, 372: 30 LW, 
619:A I.R. 1929 P.C, 293, i 
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in the house absolutely after the death of 
Kunne Gounder. There is a similar provision 
in the ‘A’ Schedule itself in regard to the 
shares in Lakshmi Mills and it is stated that 
those shares should belong absolutely to the 
appellants in L.P.A. No. 40 of 1976 after the 
death of Kunne Gounder. Jn the Schedule 
‘E’ where the properties allotted to the share 
of the appellant in L.P.A. No. 39 of 1976 are 
mentioned, the share in the house allotted to 
Kunne Gounder also is included and it is 
stated that the appellant in L.P.A No. 39 of 
1976 should take that share absolutely after 
the lifetime of Kunne Gounder. The shares 
in;Lakshmi Mills allotted to the share of Kunne 
Gounder in Schedule ‘A’ to the partition deed 
have been putin Schedules ‘J’, ‘K?’ and ‘L’ 
also and it is stated there that the appellants 
in L.P.A. No. 40 of 1976 should take those 
shares after the lifetime of Kunne Gounder. 
The intention of the parties appears to be 
that if Kunne Gounder had not alienated the 
properties allotted to his share in the parti- 
tion under Exhibit A-1, during his lifetime, 
they should be taken absolutely by the 
appellants as indicated in the document. 
Therefore, it is mot possible to agree with 
N.S. Ramaswami, J.. that it ia not possible to 
believe that the parties intended that Kunne 
Gounder should have only a life estate in the 
properties, for, itis clear that the parties 
appear to have intended that he should hava 
a life estate in the properties with also a 
power of absolute disposition over the pro- 
perties. N.S. Ramaswami, J., has observed in 
his judgment thus: 


“It is not in dispute that the debt for which 
the appellant had obtained a decree isa 
pre-partition debt. Therefore, even if the 
properties dealt with under the partition 
deed are the joint family properties of 
Kunne Gounder and his sons, so long as 
the debt is not tainted with illegality or 
immorality, even the shares allotted to the 
sons would be answerable to that debt, 
unless it is shown by the sons that the 
partition is a bona fide one. That being so, 
if it has to be construed that the intention 
ofthe parties in this case was to confer 
only a life estate on Kunne Gounder in 
respect of the properties allotted to his 
share, it would not be a bona fide arrange- 
ment.” 


Tt is not possible to agree with this 
observation of the learned Judge, for the 
Tespuudent has not proceeded in the suit 
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filed by him on the basis that the debt was 
a pfe-partition debt for which even the sons 
of Kunne Gounder would be liable so long 
as they do not establish that it is tainted 
with illegality or immorality, for, the 
respondent himself has sought for a decree in 
the suit only against the assets of Kunne 
Gounder in the hands of his legal representa- 
tivesand, therefore, it is not open to the 
respondent to proceed against the interests of 
Kunne Gounder’s sons -in the joint family 
properties. It is not possible to hold that 
the partition under Exhibit A-1 is not bona fide 
merely because the appellants have been 
given an absolute right in the properties 
allotted to the share of Kunne Gounder in 
case those proporties remained unalienated by 
him during his lifetime, for, under the terms 
of the partition deed it was open to any 
ereditor of Kunne Gounder to proceed 
against the properties allotted to his share 
in the partition and recover any debt due 
from him in his lifetime. 


8. As mentioned already, a portion of the 
house property and the shares in Lakshmi 
Mills have been put in Schedule ‘A’ to the 
partition deed, Exhibit A-1. and allotted to the 
share of Kunne Gounder. The portion of the 
house allotted to the share of Kunne Gounder 
has been put even in Schedule ʻE’ in which 
the properties allotted to the share of the appel- 
lant in L.P.A, No. 39 of 1976 are mentioned, 
and it is stated that he should take that portion 
of the house absolutely on the death of Kunne 
Gounder. Similarly, the shares in Lakshmi 
Mills allotted to Kune Gounder havejbeen put 
even in the Schedules ‘J’, ‘K? and ‘L’ in which 
the properties allotted to the share of Kunne 
Gounder’s daughters, the appellants in L.P.A 
No. 40 of 1976, are mentioned and it is stated 
there that they should take their shares on the 
death of Kunne Gounder. In the body of the 
document it is stated that the properties allot- 
ted to each of the parties to the document have 
been taken by each of them and they have 
been allotted to each of them to be enjoyed by 
them absolutely from generation to generation 
without any claim from any other party to 
the document. The contention of the learned 
counsel for the appellants is that all the terms 
of the document should be read together and 
an attempt should be made to give effect to 
every part of the document, if possible, and 
that if such a course is adopted, what would 
emerge is that Kunne Gounder had only a life 
estate in the properties with an option to exer- 
cise the power of disposal over the properties 
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during his lifetime and that if he did not exer- 
cise that option and had left the properties mm- 
tact at the time of his death, those properties 
should be taken absolutely by the appellants 
in accordance with the terms of the document. 
The contention is that the appellants have 
acquired a vested right åa the properties on the 
date of the document and that their right to 
enjoy the properties in the event of those pro- 
perties remaining unalienated by Kunne 
Gounder had been postponed till after the 
death of Kunne Gounder and, therefore, the 
properties could not be attached in the hands 
of the appellants as the assets of Kunne 
Gounder. ` 


9. The learned counsel for the respondent 
does not contend that the gift over to the 
appellants should not be upheld. But his con- 
tention is that the appellants got the properties 
only on the death of their father Kunne 
Gounder and that they aro, therefore, assets 
of Kunne Gounder in their hands liable to be 
proceeded in execution of the decree. Thus 
it is contended that there is no vesting of the 
properties on the appellants in the lifetime of 
Kunne Gounder. In this connection it is neces- 
sary to bear in mind the provisions of section 19 
of the Transfer of Property Act which reads: 


“Where, on a transfer of property, an interest 
therein is created in favour of a person with- 
out specifying the time when it is to take 
effect, or in terms specifying that it is to take 
effect forthwith or on the happening of an 
event which must happen, such interest is 
vested, unless a contrary intention appears 
from the terms of the transfer. 


A vested interest is not defeated by the death 
of the transferee before he obtains possession. 
Explanation: An intention that an interest 
shall not be vested is notto be inferred 
merely from a provision whereby the enjoy- 
ment hereof is postponed, or whereby a prior 
interest in the same property is given or 
reserved to some other person, or whereby 
income arising from the property is directed. 
to be accumulated until the time of enjoy- 
ment arrives. or from a provision that if a 
particular event shall happen the interest 
shall pasa to another perscn.” 


It is also necessary to bear in mind the prin- 
ciples governing the construction of docu- 
ments. The Supreme Court has; observed 
in Navaneetlal v. Gokul! thus: 





1, (1976) 1 S.G.Q. 630: (1976) 1 A.P.L.J. (8,.0.) 41? 
(1976) 2S.C.R. 924: A.LR. 1976 S.C, 794, 
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“In construing a document whether in 
English or in vernacular the fundamental 
rule is to ascertain the intention from the 
words used; the surrounding circumstances 
are to be considered; but that is only for the 
purpose of finding out the intended meaning 
of the words which have actually been 
employed... .. s... ese 


The true intention of the testator has to be 
gathered not by attaching importance to 
isolated expressions but by reading the will as 
a whole with all its provisions and ignoring 
none of them as redundant or contradictory. 


The Court must accept, if possible, such con- 
struction as would give to every expression 
some effect rather than that which would 
render any of the expressions inoperative... 
Where apparently conflicting dispositions can 
be reconciled by giving full effect to every 
word used in a document, sueh a construction 
should be accepted instead of a construction 
which would have the effect of cutting down 
the clear meaning of the words used by the 
testator....... 


It is one of the cardinal principles of con- 
struction of wills that to the extent that 
it is legally possible effect should be given 
to every disposition contained in the will 
unless the Jaw prevents effect being given to 
it. Of course, if there are two repugnant 
provisions conferring successive interests, if 
the first interest created is valid the subse- 
quent interest cannot take effect, but a Court 
of construction will proceed to the farthest 
extent to avoid repugnancy, so that effect 
could be given as far as possible to every 
testamentary intention contained in the will.” 


In a much earlier decision in AK. Kumaran v. 
M.J. Mattom,+ a Bench of the Kerala High 
Court has observed: 


“The principle has been well settled that 
the meaning of any particular clause in 
gifts or wills is to be collected from the 
entire instrument and all its parts are to be 
construed with reference to each other. And 
before a provision is disregarded on the 
ground of repugnancy to the main provi- 
sion, every attempt must be made to recon- 
cile, if possible, the two provisions to see 
whether the main object of the transferor 
was to make an absolute transfer or only a 
restricted transfer.” 





1. A.I.R. 1957 Ker. 119. 
mM LJ—6 
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In the earlier decision in Krishna Iyer v. Swami- 
natha Iyer decided by a Benck of this Court, 
one Kuppuswami Iyer, tbe last male owner of 
the properties in suit and other properties 
executed a will under which his mother, widow 
and natural brother were the legatecs. Subse- 
quently, there was a compromise decree which 
secured to two persons rights in certain pro- 
perties dependent on the death of the testator $ 
mother Seshiammal. One of those two per- 
sons alone was alive and Seshiammal died 
subsequently. The other person contended 
that as he alone was alive atthe time of 
Seshiammal’s death, the heira of the other per- 
son were not entitled to any rights. The 
learned Judges repelled the contention that 
the two persons did not take a vested interest 
in the property and held that the compromise 
which secured rights to the two persons depen- 
dent upon the death of Seshiammal created 
a vested right and that vested interest under 
the Indian Law does not pass by survivorship 
but is inheritable and divisible between the 
two donees. In Govindaraja Pillai v. Mangalam 
Pillai,? a Hindu husband settled certain pro- 
perties on his wife, saying in the settlement 
deed that the wife should hold and enjoy them 
“with all rights’ and that if she was to die 
without issue, her brothers should a Ried 
roperties. Subsequently, in a compromis 
fa Tt between de husband and wife, some 
of those properties were allotted to the husband 
absolutely and the rest to the wife. On the 
death of the wife issue-less, her brothers 
claimed the properties allotted to the wife in 
the compromise. But the husband, who had 
adopted a son after the death of his wife, 
resisted the claim of his wife’s brothers. It has 
been held by Sundaram Chetty, J., that the 
moment the wife died without any issue either 
natural or adopted, the properties devolved on 
her brothers by reason of the defeasance clause 
and the gift over to them and that the pro- 
perties having vested in her brothers on her 
death, could not be divested by reason of the 
subsequent adoption made by the husband. 
In Swarnamoyse v. Probodh Chandra,® one Mondal 
executed a will in 1868 giving certain Gover- 
ment Promissory Notes to his wife B, and on her 
death to his daughter D, who had two sons K 
and J, of whom K predeceased both Band D, 
B dying before D. It was contended before the 


—_—_——— 





1. (1918) 8L.W. 140. 


2. (1932) 36 L.W. 733:63 M.L J. 911: AIR, 1933 
Mad. 80. 


3. A.L.R. 1933 Cal, 253. 
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-Bench of the Calcutta High Court in that case 
that the whole object of the will was to keep 
these Government Promissory Notes away from 
‘the brother of the testator and his line and that 
nothing else was done by the wil] than to leave 
them to his wife and then to his daughter 
and thereafter to his daughter’s sons as it would 
be in the case of intestacy. The learned 
„Judges repelled that contention, observing: 
“We think it was his intention to make 
gifts in presenti in their favour, only post- 
poning the enjoyment thereot in the case of 
the daughter till the death of the widow, 
-and in the case of the grandsons till .the 
lives of the widow and the daughter were 
over. We have been asked to construe the 
words used in their natural meaning; it is 
‘true that it is not expressly stated in the 
‘will that the estate to the widow was for her 
life or that the estate to the daughter was 
for her life, and it is also true that so far 
as the widow and the daughter are concerned 
the devise apparently is no more restricted 
in its character than in the case of the 
grandsons. But taking the whole of the 
bequest together and giving the words their 
natural meaning we are driven to the con- 
‘clusion that what was meant was that it 
would go to the widow for her life, then to 
the daughter for her life and thereafter to 
the grandsons absolutely. In other words 
the intention was to create an absolute estate 
in the grandsons with the two life estates 
intervening, a thing not unknown or repug- 
nant to Hindu law. The will, having 
regard to its date, is not governed by the 
‘Succession Act, but even if the principles of 
that Act are applied to it, the same result 
is reached because the interests created aro 
not ‘contingent’ but ‘vested’. The expres- 
sion ‘on her death’ must be taken to indi- 
cate merely the time when the gift over is to 
be reduced to possession and not the time 
when the right to such possession vests. (see 
Hallifax v. Wilsoni. The principle under- 
lying this rule is that no contingency is 
imported by the fact that a legacy is given 
after a life-eatate in the property bequeath- 
ed. As ‘nothing is more certain than 
that every person who Jives must die, the 
death of a life-tenant is an event not contin- 
gent but certain.” ” 
‘We see the following passage in a decision of 
the Patna High Court in Kali Prasad v. Ram 
Golam?: 
1, (1809) 16 Ves Jun 168. 
2. AIR. 1937 Pat. 163, 
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“The existence of a power of appointment 
would not prevent the vesting of the remain- 
der, because where estates are subjected to 
a general power of appointment in the first 
taker with remainder over in default of 
such appointment, the power does not sus- 
pend the remainder from vesting.” 


In Lakshmi Ammal v. Allauddin!, one Subbiah 
Pillai executed a will in 1931 (Exhibit A-1) 
and died soon afterwards leaving his widow 
Lakshmi Ammal and two daughters Amirtham- 
mal and Ammakutti. The will purported 
to deal with two items of properties and it 
gave them to the widow with absolute rights 
and also provided that after her lifetime item 
1 should go to Amirthammal and item 2 to 
Ammakutti. Amirthammal and Lakshmi 
Ammal died in 1941 and 1948, respectively. 
The question for consideration before Rama- 
krishnan, J., who decided that case, was whe- 
ther Lakshmi Ammal got an absolute estate 
or only a limited estate with the vested remain- 
der in the two daughters. The Court had 
found that the first pert of the will granted 
an absolute estate to the widow and the gift 
over to the daughter was a repugnant clause 
and therefore invalid, as has been held in the 
present case by N. S. Ramaswami, J. But 
the lower appellate Court, however, decided 
that the will has to be construed as a whole 
and if so construed, the subsequent clause had 
the effect of reducing the interest of Lakshmi 
Ammal to a life-estate. Ramakrishnan, J., 
agreed with the lower appellate Court and 
held that the widow Lakshmi Ammal had 
Only a life-estate. A similar case came up for 
consideration before Ganesan, J., in Ramasreni- 
vasa Iyengar v. Padmasant Ammal?. In that 
case the terms of the will were that the pro- 
perty should be taken by the daughters of the 
testator, C and P, in equal shares with absolute 
rights, but the share of the lady without issue 
shall, after her death, be taken by the lady 
with issues along with her children. Ganesan, 
J., has observed in that decision: 


“In deciding the question, the Court has to 
take into consideration not only the terms 
of the earlier devise but also other subse- 
quent provisions inconsistent with an abso- 
lute gift such as a reatriction of alienation 
or gift over on the donee disposing or fail- 
ing to dispose of the property.............. 
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On a fair construction of the terms of the 
willin this case and taking the document 
as a whole, Iam clear that the testator 
intended by the earlier clause that the two 
daughters including Chellammal should take 
only a life-estate if they had no issue and 
that on the death of the Jady without issue 
the property should be taken absolutely by 
the surviving daughter with issues”. 


A clause in a partition arrangement in Tamil 
came up for interpretation before Rama~ 
chandra Iyer, C. J., and Venkatadri, J., in 
Ramaswami Chettiar v. Venkatammal,! in a Letters 
Patent appeal which arose from the judgment 
of Veeraswami, J., as he then was, and when 
freely translated read thus: 


“We have agreed that the properties set out 
in Schedule ‘A’ hereto, worth Rs. 3,500 
should be enjoyed by No 1 (Alagarsami 
Chettiar), with a right to create mortgages, 
othis and waram leases but with no power of 
sale or gift; that if, beyond creating mort- 
gages, othis and waram leases, party No. l 
(Alagarswami Chettiar) were to execute sales 
or gifts, such sales or gifts wil! not be valid. 
If No. 1 were to marry again and by that 
‘marriage he gets other heirs, those heirs 
alone shall take the ‘A’ Schedule properties 
after his lifetime and after performing his 
obsequies; the heirs born of the second wife 
shall discharge the debts contracted by 
"No. l of us and enjoy the properties abso- 
lutely. If No. 1 of us were to marry again 
‘but does not get a male heir, the second of 
-us, that is Subbiah, shall, after the lifetime 
‘of the first, perform his obsequies and he 
shall take the ‘A’ Schedule properties with 
absolute rights. if No. 1 were to borrow, 


the second of us shall discharge those debts.” 


ít was contended before the learned Judges 
that on the terms of the document (Exhibit 
A-1 in that case) an absolute estate on Alagar- 
gami Chettiar must be implied and that what 
temained with Alagarsami must be regarded 
as his absolute property and the restrictions 
placed upon it should not be held to be 
binding upon him. 


The learned Judges observed: 


«We are, however, unable to agree that there 
will be a distinction in the matter of construc- 
tion between a partition deed and other 








1, (1964) 77 L.W. 691; I.L R. (1965) 1 Mad. 41: 
-A.LR, 1965 Mad. 193. 


documents inter vives or by way of a testamen~ 
tary disposition. In both the cases the extent 
of rights obtained by a party should be deter- 
mined on a true construction of the docu- 
ment. It is true that in an ordinary 
partition deed, there would be no occasion 
for providing for the destination of the 
property after the lifetime of the sharers. 
But a partition deed, sometimes may take 
the form of a family arrangement, where- 
under benefits might be conferred not merely 
on the immediate parties to the partition, 
but on other persons as well. In the instant 
case, having regard to the surrounding 
circumstances and the express language 
employed in the document, the arrangement 
that was entered into between Alagarsam1 
Chettiar and his son was of a two-fold 
character, namely, a partition and a settle- 
ment. Alagarsami Chettiar was old, and 
it was, perhaps, thought that it would be 
wiser, even at the time of the partition to 
provide for the devolution of the proper- 
ties in accordance with the arrangement 
thereby conferring benefit on any son that 
Alagarswami Chettiar might have through 
the contemplated second marriage. The gift 
over to the second wife’s son, and failing him, 
to Subbiah, does indicate that Alagarsamt 
Chettiar was to take only a life estate. The 
further provision denying him the power 
of sale or gift, confirms this interpretation. 
Except the fact that a power to raise a loan 
on mortgage or to grant leases, has been 
given, there is no other indication in the 
document to show that Alagarsami Chettiar 
was to have an absolute estate in the pro- 
perty. At one stage of the arguments, 
learned counsel contended that the provision 
for the destination of the remainder, should 
be regarded asinvalid, being repugnant to 
the absolute estate inbering in Alagarsami 
Chettiar. It is an accepted rule of construc- 
tion that a document should be read asa 
whole and an effort should be made to 
give effect to every part of ir Applying 
that principle, Exhibtt A-l, can be read as 
conferring nothing more than a life estate 
with certain powers on Alagarsami Chettiar, 
the remainder being given to the male 
issues of the second wife and failing them to 
Subbiah............... 


We are of opinion that the nature of the estate 
granted to Subbiah has to be decided on a 
consideration of all the clauses in the parti- 
tion document and not merely by the 
sequence of the dispositiona .........-++- 
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The construction of the partition deed can 
be made in one of the three following ways: 
(i) whether it intends a present gift of the 
remainder in the property allotted to Alagar- 
sami, to Subbiah merely postponing the 
enjoyment till after his lifetime; or (1) the 
present gift of that remainder is made to 
Subbiah, the right to enjoy which being 
postponed after the lifetime of his father and 
which gift is liable to b= defeated on a son 
being born out of the contemplated second 
Marriage; or (iit) whether there is no present 
gift of the remainder at all in favour of 
Subbiah, the gift of the remainder only tak- 
ing place after it is found that there could 
be no son by the second marriage. 


Itis a cardinal rule of interpretation of docu- 
ments that effect should be given to the 
expressed intentions of the testator, which 
have to be gathered on a reading of the 
entire document. It can also be stated asa 
well-recognised principle that even when 
the bequest is dependent upon a contingency, 
it wil] not necessarily prevent vesting of the 
estate till that contingency happens.... 


Applying that principle, we are of opinion 
that it would not have been the intention 
of the parties to the partition deed to impose 
a condition for the vesting of the remainder, 
the non-performance of which should work 
a forfeiture of the property. It is a prevalent 
idea, in the community to which the 
parties belong, that the person who 
takes the property of a deceased will have 
the duty of performing his obsequies. The 
performance of the ceremonies must, there- 
fore, have been regarded as incidential to 
the taking of the property and not as a 
condition precedent to it. There being, 
therefore, no condition for the vesting of 
the property in Subbiah, the interest obtained 
by him should be regarded as one which 
vested in him the moment the partition deed 
was executed, and such interest could be 
inherited by his mother Venkatammal on 
his death.” 


The terms of a will (Exhibit A-3) which 
came up for consideration before Ramamurti, 
J., io Jabamalai Mariammal v. Madalaimuthu 
Thevar} provided that after the lifetime of the 
testatrix the properties were bequeathed to 
her husband A who should take it as absolute 
owner and enjoy with full rights of alienation 


a 
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by gift or otherwise and after A’s death, their 
son B shall become the absolute owner, etc. 
The question for consideration was whether 
the will should be construed as creating an 
absolute estate in favour of 4 following æ 
repugnant clause which should be held to be 
void, or whether on a construction of all the 
clauses together it should be held that there 
is no life-estate in favour of A and the later 
bequest in favour of Bis not a repugnant 
provision but is an independent bequest ta 
take effect on the death of A. Ramamutti, 
J., bas observed: 


“As the judicial decisions reveal, difficulty 
has been frequently experienced by Courts in- 
determining the effect of the later and sub- 
sequent clauses of the will, engrafting an 
executory devise or a ‘gift over’ in favour of 
other persons on happening of a contingency, 
ie, whether the latter clause should be 
ignored as void, being reppgnant to the former 
clause, being an attempt to lay down a rule 
of devolution, when the property has already 
been taken absolutely by some one else, or 
whether the latter clause should be construed. 
as one by way of defeasance falling under 
the recognised clauses or whether the later 
clause on a proper interpretation, must be- 
held to cut down the absolute estate conferred 
under the former clause, with a view that 
the intentions of the testator clearly mani- 
fested in the will could be effectuated. The 
problem always has been to decide on which- 
side of the border line the later clause 
should fall.” 


Ramamurti, J., extracted in his judgment the 
following cbservation of the Supreme Court 
in its judgment in Ramachandra v. Hilds Brite:* 


“Tt is for this reason that where there is a 
bequest to A even though it be in terms: 
apparently absolute followed by a gift of 
the same to D absolutely ‘on’ or ‘after’ or 
‘at A's death, A is prima facie held to take 
a life interest and B an interest in remainder, 
the apparently absolute interest of A being 
cut down to accommodate the interest 
created in favour of B. In the present case- 
if, as has to be admitted, the testatrix did 
intend to confer an absolute interest on the 
male children of Saverina the question is 
whether effect can or cannot be given to 
it. If the interest of Saverina were to be 
held to be absolute no doubt effect could 
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not be given to the said intention. But if 
there are words in the will which on a 
reasonable construction would denote that 
the interest of Saverina was not intended to 
be absolute but was limited to her life only it 
wouid be proper for the Court to adopt such 
a construction, for that would give effect to 
every testamentary disposition contained in 
the will. It is in that context that the 
words ‘after her lifetime’ occurring in 
clause 3 (c) assumes crucial importance.” 


Ramamutti, J., has observed in his judgment: 


“I am unable to consider this decision and 
regard these observations of the Supreme 
Court as an authority for the proposition in an 
unqualified form that in every casein which 
an absolute estate is followed by a bequest 
on or after or at death of the prior legatee 
the latter bequest would have the effect 
of cutting down the former absolute estate 
into a life estate without powers of alienation. 
There is nothing in the decision which sup- 
ports the view that where the first legatee is 
conferred in express unambiguous language, 
powers of alienation, the alienation could 
be declared te be invalid by reason ofa 
later clause either by way of defeasance or 
by way of a gift over. As observed earlier, 
cases of that kind stand on an entirely 
different footing governed by different 
principles altogether. The decision of the 
Supreme Court turned upon the particular 
language and features of the will in 
question....I am therefore of opinion that 
this decision does not support the extreme 
contention put forward by learned counsel 
for the respondent. Reading all the clauses 
of the will in Exhibit A-3, I am of the 
opinion that the intention of the testatrix 
is to maintain the absolute estate in favour 
of her husband. The words ‘with all 
powers of alienation” are words of widest 
amplitude. The subsequent bequest in 
favour of the son would take effect only if 
the husband died without alienating the 
property. Butif he had alienated, the 
validity of the alienation must be upheld 
an view of the express terms of the will as 
otherwise the intention of the testatrix would 
be frustrated 
inclined to take the view that this provision 
of the gift over in favour of the son has 
been made by the testatrix not with a 
view to cut down the absolute estate but 
merely as a contingent provision that in 
case the husband should die without aliena- 
ting the property it should be taken by the 
son.” 


10. It would follow from the decisions refer. 
red to above that the partition deed, Exhibit 
A-1, in this case has to be read as a whole to 
gather the intention of the parties, 


11. The clause conferring an absolute interest 
on Kunne Gounder in respect of the properties 
allotted to his share in the partition should 
not be read in isolation and the clause in the 
deed which provides for the appellants taking 
the house portion and the shares in Lakshmi 
Mills as the case may be, on the death of 
Kunne Gounder should not be regarded as 
repugnant and void. An attempt must be made 
to reconcile every part of the document and if 
such a course is adopted, it would be clear that 
Kunne Gounder had no doubt an absolute 
right in the properties allotted to his share in 
the partition deed and could dispose of those 
properties during hislifetime and thatif those 
properties remained unalienated by him during 
his lifetime, the appellant in L.P.A. No. 39 
of 1976 should take the portion of the house 
allotted to the share of his father absolutely 
and the appellanta in L.P.A. No. 40 of 1976 
should take absolutely the shares in Lakshmi 
Mills allotted to the share of their father in the 
partition deed. If sucha construction is not 
attempted, there would be the consequence of 
ignoring the clear intention of the parties as 
expressed by them by putting these properties 
in Schedule ‘A’ and saying clearly that those 
properties shall, on the death of Kunne 
Gounder, be taken by the appellants herein, and 
also by putting those properties in Schedules 
‘A’, ‘J’; ‘K and ‘L’ and saying in those 
Schedules that the appellants herein, shall take 
those properties on the death of Kunne 
Gounder. The rights which the appellants 
acquired by the aforesaid clauses In the parti- 
tion deed are vested rights and not contingent 
rights, as the death of Kunne Gounder was an 
event which was certain to happen, whereupon 
the appellants herein became entitled to actual 
possession of the properties. 


12. The learned counsel for the respondent 
relied upon a decision of a Bench of this Court 
in Pugalumperumal Pillai v. Thangathammal: where 
the learaned Judges have observed: 


“As observed by their Lordships of the Privy 
Council in Lalit Mohan Singh Roy v. Chukkun 
Lal Roy,? there are two cardinal principles 


ea 
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46 


in the construction of wills, deeds and othe! 
documents, The first is that clear and un“ 
ambiguous dispositive words are not to be 
controlled or qualified by any general expres- 
sion of intention. The second is that technical 
words, or words of known legal import must 
have their legal effect, even though the 
testator uses inconsistent words, unless those 
inconsistent words are of such a nature ag to 
make it perfectly clear that the testator did 
not use the technical terms in their proper 


Relying upon the decision in Subbamma v 
Ramanaidu}, it is argued that there is a dona- 
tion in this case to Veeraperumal Ammal 
with a gift over to her issue and such being 
the case the whole document should be given 
effect to which can be done only by constru- 
ing the gift as a life estate. No doubt Varada- 
chariar, J., in construing the will, the subject- 
matter of the dispute in that case was of 
opinion that in order to avoid the possibility 
of not giving effect to certain portions of the 
will, the proper rule of construction has been 
to take the will as a whole; and the presence 
of a gift over, which is not a mere gift by 
way of defeasance, was held to be an indica- 
tion that the prior gift was only a limited 
estate. Special circumstances which were 
present in that will, also led the learned 
Judge to come to that conclusion. Having 
considered that case carefully, we ars of 
opinion that the observations therein do not 
afford much assistance for the construction of 
Exhibit P-7 where, as stated already, there 
are clear and unambiguous words denoting 
the grant of an absolute estate in favour of 
‘Veeraperumal Ammal.” 


The learned Judges thus agreed with Raja- 
mannar, J., as he then was, whose judgment 
they were considering in a Letters Patent 
appeal, The observations made in that deci- 
sion have to be held to be applicable to the 
facts of the particular case and the nature of 
the gift deed which came up for the learned 
Judges’ consideration in that case, read thus: 


“As I have given away to you the property 
in the schedule herein worth Rs. 1,500 as 
stridkanam gift you shall hold and enjoy the 
aforesaid property and so on as long as the 
sun and moon last. After your lifetime your 
issues if there are any, shall get the aforesaid 
property. If you have no male or female 
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issues, the aforesaid property shall revert to 
me and to my male heirs. I shall, till my 
lifetime, reside jointly with you in the 
thatched house mentioned in the schedule.” 


The other decision relied upon by the learned 
counsel for the respondent is of Somasundaram, 
J-, in Ratnaswami Pillai v. Kathija Bivi Ammal.t 
There a Hindu testator bequeathed his proper- 
ties to his daughter stating that ‘““my daughter 
shall get these properties after my lifetime 
with absolute rights’ and she shall not alienate 
the property except for the discharge of debts 
and after her lifetime her grandsons should 
get the properties. Following the aforesaid 
decision in Pugalumperumal Pillai v. Thangath- 
ammal,2 it has been held by Somasundaram, 
J., that the subsequent restrictive clause is 
repugnant and therefore invalid, and it is at 
best a provision for devolution of the property 
after her death and it is not intended to limit 
the character of the estate given by the earlier 
bequest in favour of the daughter. This deci- 
sion will not, in our opinion, apply to the 
facta of the present case where the properties 
concerned have been putin Schedule 'A” relat- 
ing to Kunne Gounder with a clause that on 
his death the house portion shall be taken 
absolutely by the appellant in L.P.A. No. 39 of 
1976 and the shares in Lakshmi Mills shal] 
be taken absolutely by the appellants in 
L.P.A. No. 40 of 1976 and those properties 
have been put accordingly even in Schedules 
E, ‘J’, ‘K and ‘L’ with a recita) that the 
appellants shall take those properties absolutely 
on the death of Kunne Gounder. 


J3. Ona careful consideration of the terms 
of the partition deed in this case and the 
principles laid down in the decisions referred 
to above, we are of the opinion that the entire 
document, Exhibit A-1, has to be read asa 
whole and attempt should be made to recon- 
cile every part of the document with what is 
stated in the other parts of the document and 
that, if such a course is adopted, what would 
foliow is that Kunne Gounder had a life estate 
in the properties with full power of alienation 
over the properties during his lifetime and that} 
in the event of Kunne Gounder not exercising 
that power of alienation, as it turned out to be,' 
those properties shall be taken on his death 
absolutely by the appellants in these two 
appeals and that this right which the appellants 
got under the document is a vested right and 
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not a contingent one, and therefore the pro- 
perties were not the assets of Kunne Gounder 
in the hands of the appellants and cculd not 
be attached in the execution of the decree 
which the respondent has obtained against the 
assets, If any, of Kunne Gounder in the hands of 
his children. With respect, we are unable to 
agree with N.S. Ramaswami, J., that the clause 
in the partition deed that appellants should 
take the properties absolutely on the death of 
Kunne Gounder is repugnant and void. 


14. The result is that the appellants succeed 
and these Letters Patent Appeals are allowed 
with costs throughout. Advocate’s fee one set. 


RS. Appeals allowed. 


IN THE HIGH COURT OF JUDICATURE 
AT MADRAS. 


Present:—V. Sethuraman, 7. 


—— 


Noohu Pathuammal and others 
Appellants* 


U, 


Ummathu Ameena and others 
Respondenis. 


Makamedan Law— Gift of immovable property, by 
husband to wife—Delivery of possession not neces- 
sary. 


Civil Procedure Gode (V of 1908), Order 32, rule 7 
— Minors party to compromise—Appointment of legal 
guardion as guardian ad-litem—Effect— Leave of 
Court not obtainad—Compromise whether valid and 
binding —Civil Procedure Code over-rides personal 
law. 


In the case of gift of immovable property by 
husband to wife no physical departure or 
formal entry is required, whether the property 
is used by the husband and wife for their 
joint residence, or is let out to tenants. The 
fact that the husband continued to live in the 
house or to receive the rents after the date 
of the gift will not invalidate the gift, the 
presumption in such a case being that the resi- 
dence was on account of matrimonial obliga- 
tion and that the rents are collected by the 
husband on behalf of the wife and not on his 
own behaif. Nor is mutation necessary if the 
deed of gift declares that the husband deli- 
vered possession to the wife and the deed is 
handed over to her and retained by her. 
Similarly in the case of a gift to a minor 
child by a father, no delivery of possession 


—- 
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is required and all. that is necessary is to- 
establish a bona fide intention to give. 


The rules relating to the appointment of 
guardian pendente lite for a minor defendant 
are to be found in Order 32 of the Code of 
Civil Procedure. There is nothing in the 
said provisions making it mandatory on the 
Court to appoint the natural guardian, even 
where he expresses his willingness, and not 
exercise its discretion if it considers fit, and 
appoint another person as guardian ad.litem for 
the suit. The essential requirements are that 
the person who is appointed as the guardian 
must be a major, of sound mind and must 
have no interest adverse to that of the minor. 
The rules under Order 22 of the Code clearly- 
contemplate the possibility of appointment of 
a person, other than the natural guardian, as 
guardian ad-litem. [Para. 11.] 


The provisions of Order 32 are applied irres« 
pective of the personal law of the parties. Tt- 
is a part of the law of procedure which 
regulates all matters going to the remedy, and 
when the matter passes into the domain of 
procedure, it must be regulated by the law- 
governing the action in the Court. When a 
legal guardian is appointed guardian ad-litem, 
the actions of such guardian will be controlled 
not by the personal Jaw of the parties but by 
the Civil Procedure Code. The Civil Proce-- 
dure Code in so far az the matter relates to 
proceedings before the Conrt over-rides the 
personal law. 


Held: That the settlement of a disputed claim 
in a bona fide litigation is itself a considera- - 
tion passing from one side to the other and 
the compromise would, therefore, be supported. 
by consideration. 
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Appeal against the decree of the Court of the 
Subordinate Judge, Padmanabhapuram, dated 
aon April, 1972 and passed in O.S. No. 17 
of 1970. 


S. M. Amjad Nainar and A. S. Hussan, for 
Appellants, 


Habibulla Badsha, E. S. Govindan, A. S. Chandra- 
sekaran, Sreekumaran Nair, S. Padmanabhan and 
«P, Ananthakrishnan Nair, for Respondents. 


“The Court delivered the following 


_Jovement.—The plaintiffs in O. S. No. 17 of 
1970 in the Court of the Subordinate Judge 
of Padmanabhapuram are the appellants. 
There was one A. P. Mohammed Noohu, who 
-carried on extensive business in Ceylon and 
acquired properties in India as well as Ceylon 
-during bis lifetime. He died on Ist April, 
1959, On 30th May, 1956, prior to his under- 
taking the Haj pilgrimage, he executed a 
‘number of settlements in respect of the pro- 
perties covered by‘A’ Schedule to the plaint 
‘in favour of his wives and children. He had 
married two wives. The first plaintiff is the 
Indian wife and the first defendant is the 
‘Ceylon wife. He has seven children by his 
Indian wife, who was also the first wife, and 
‘he has six children by his Ceylonese second 
wife. Itis in favourof these two wives and 
-children that the settlement deeds were execu- 
ted on 30th May, 1956. 


2. After Mohammed Noohu died on Ist 
April, 1959, the plaintiffs filed a suit O.S. 
‘No. 9 of 1964 in the Court of the Subordinate 
_ Judge of Padmanabhapuram, which was later 
transferred to the Sub-Court Nagercoil and 
numbered as O.S. No, 24 of 1965. That was 
a suit for partition of all the properties inclu- 
ding those settled under the document, dated 
30th May, 1956, in favour of the defendants. 
‘One of the contentions was that those settle- 
ments were invalid. Defendants | to 7 and 
- others filed a suit O.S. No. 17 of 1964 in the 
-same Sub-Court, Padmanabhapuram, which 
swags also transferred to the Sub-Court, Nager- 


JOURNAL REPORTS [1979 


coil, and was numbered as O.S. No. 25 of 1965. 
The prayer was for administration of the estate 
and for accounts among other reliefs. O.S. 
No. 24 of 1965 was compromised and a decree 
in terms of the compromise was passed on 
17th March, 1966. O.S. No. 25 of 1966 was 
dismissed on 24th March, 1969, on the ground 
that no suit for administration of the estate of 
a deceased Mohamedan lay. In pursuance of 
the compromise in O.S. No. 24 of 1965 certain 
other proceedings under section 145 of the 
Criminal Procedure Code were disposed of. 
One of the terms of the compromise of O.S, 
No. 24 of 1965 was that the parties shall be in 
possession of the properties described in the 
schedule to the plaint in the said suit till the 
title to the said properties was settled after 
discussion between the first plaintiff on the 
one hand and defendants 1 to 7 on the other, 
in that case, and that such settlement shall be 
arrived at within a period of three years from 
that date, that is, 7th May, 1966. If no 
such settlement was arrived at by that time, 
the plaintiffa and the 8th defendant were to be 
entitled to the half of items 1 to 17 and the 
other halfshould belong to defendants 1 to 7. 
There was no such settlement arrived at 
between the first plaintiff and defendants l to 
7 within the period of three years as contem- 
plated by the said compromise decree, marked 
as Exhibit A-3 in the present case. 


3. The plaintiffs came forward with the 
present suit for a permanent injunction 
restraining defendants 9 to 19 from disturbing 
their possession ef the plaint A and B Schdule 
properties and restraining defendants 1 to 8 
from alienating the plaint ‘A’ and ‘B’ Schedule 
properties and for partition of their half share 
in the ‘A’ Schedule properties by metes and 
bounds. The allegations in the plaint were 
that the deeds of settlement executed by 
Mohamed Noohu on 30th May, 1956, in 
favour of the defendants were sham or nominal 
and, in any event, invalid deeds, that the 
plaintifs and the 8th defendant were in joint 
possession of the ‘A’ Schedule properties: as 
co-owners in accordance with the terms of the 
compromise and that there should be a division 
by metes and bounds of the said properties. 
The alienations made by the defendants were 
questioned. 


This suit was contested by the defendants 
contending that the settlement deeds were valid 
and effective, that the compromise on the 
basis of which the present suit for partition 

has been filed was itself void, as there were 
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minors, for whom there was no lawful guardian 
80 as to represent their interests 
litigation and that the plaintiffs were not 
entitled to challenge any alienation. The 
issues mainly related to the validity of the 
settlements and the compromise. 


5» The learned Subordinate Judge held that 
the compromise was not enforceable, that the 
iettlement deeds were valid and that the plain- 
tiffs were not entitled to the reliefs claimed. 
The plaintiffs have, therefore, come forward 
with the present appeal contesting the findings 
of the Court below. 


5. Inthe present case also the same two 
points, viz., (i) whether the settlements in 
avour of the defendants on 30th May, 1956, 
were valid and effectual, and (i) whether the 
compromise is binding on all or any of the 
defendants arise for consideration. The settle- 
nent or gift deeds in question are in favour of 
the first defendant and her children. These 
zifts were challenged only on the ground that 
‘there was no delivery of possession. The 
earned Subordinate Judge has held that the 
zifts or settlements were valid. The Jaw is 
lear on this point. In the case of gift of 
mmovable property no physical departure or 
ormal entry is required, whetber the property 
s used by the husband and wife for their joint 
‘esidence, or 19 let out to tenants. The fact 
‘hat the husband continued to live in the 
house or to receive the rents after the date of 
the gift, will not invalidate the gift, the 
resumption in such a case being that the 
residence was on account of matrimonial obli- 
zation and that the rents are collected by the 
husband on bebalf of the wife and not on his 
dwn account. It has also been held that no 
mutation of names is necessary if the deed of 
zift declares that the husband delivered posses- 
ion to the wife and the deed is handed over 
‘o her and retained by her. See Mulla's Prin- 
siples of Mohamedan Law, eighteenth edition, 
daragraph 153. Similarly in the case of a gift 
o a minor child by the father no delivery of 
possesion is required and al] that is necessary is 
‘o establish a bona fide intention to give. See 
paragraph 155 of Mulla’s Principles of Moha- 
nedan Law. In view of the settled legal posi- 
tion, Mr, Parasaran, the learned counsel for 
the appellants, was not in a position ta contend 
that the settlement deeds were invalid or 
ineffective because of the absence of any physical 
Tansfer of possession. It is rather curious to 
ind that the plaintiffs questioned the gifts in 
‘avour of the defendants while the gifts in their 
MLJ—7 
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favour were not considered to be bad and the 


in the saidproperties covered by them have not been 


brought into the hotchpot for the purpose of 
division, though the facts in all cases of the 
settlements were identical. The plaintiffs cannot 
have it both ways. The Court below rightly 
held that the gifts in favour of the defendants 
1 to 7 are valid. 


7. I shall now deal with the question of the 
validity of the compromise. Even though the 
gifts may be valid, stillinso far as they were 
covered by the compromise decree, the conten- 
tion of the appellants is that the compromise 
substitutes the rights of parties to the respective 
properties. It maybe made clear heré that as 
fara s ‘B’ Schedule properties are concerned, 
the learned counsel was not in a position to 
contend that they were, in any way, affected by 
the compromise, As far as ‘B’ Schedule pro- 
perties are concerned, the appellants will not 
be entitled to any relief of partition or the other 
reliefs as prayed. As regards the ‘A’ Schedule 
properties, the finding of the Court below was 
that the compromise itself was invalid and 
illegal, because defendants 2 to 7 were minors, 
and the leave of the Court had not beon 
obtained for effecting the compromise on their 
behalf, It hag also been found by the learned 
trial Judge that the compromise was not sup- 
ported by consideration. The main conten- 
tion of the learned counsel for the appellants 
was that the compromise was fully supported 
by consideration and that the omission to 
obtain the leave of the Court under Order 32, 
rule 7, Civil Procedure Code, did not render 
the compromise a nullity in ita entirety. In 
the submission of the learned counsel the com- 
promise could beenforced as against the 
majors. I shall, therefore, first consider tho 
question whether the compromise fails in its 
entirety for want of leave of the Court under 
Order 32, rule 7, Civil Procedure Code, 
which runs as follows: 


“7. (1) No next friend or guardian for the 
suit shall, without the leave of the Court, 
expressly recorded in the proceedings enter 
into any agreement or compromise on behalf 
of a minor with reference to the suit in which 
he acts as next friend or guardian, 


(2) Any such agreement or compromise 
entered into without the leave of the Court 
so recorded shall be voidable against all 
parties other than the minor.” 
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The Supreme Court considered this provision 
in Kaushalya Devi and others v. Baijnath Sayal 
(deceased) and others!. That appeal arose out of 
a suit filed by Baij Nath, against his other 
coparceners for a partition of the family pro- 
perties. By consentof parties, a preliminary 
decree was drawn by the trial Court on 30th 
October, 1941. This preliminary decree was 
successfully challenged on appeal with the 
result that it was set aside and the case was 
remanded for trial. After remand, the parties 
again came together and by consent requested 
the Court to pass a preliminary decree once 
again on 15th October, 1943. This preliminary 
decree specified the shares of the respective 
parties and left three outstanding issues to be 
determined by one of the defendants, who was 
to be appointed Commissioner for that pur- 
pose. The Commissioner submitted his 
report and ultimately, after hearing the 
objections, a final decree was drawp up on 
21st June, 1944, It was against this final 
decree that an appeal was filed and it was 
urged on behalf of the appellants that the 
preliminary decree was invalid in that, at the 
time of passing it, the Court had failed to 
comply with the mandatory provisions of 
Order 32, rule 7 of the Code of Civil Proce- 
dure. The High Court did not allow this 
plea to be raised, as there was no appeal 
against the preliminary decree. In the further 
appeal to the Supreme Court, the legal position 
with reference to Order 32, ru'e 7 waa enun- 
ciated aa follows: 


“The effect of the failure to comply with 
Order 32, rule 7 (1) is specifically provided 
by Order 32, rule 7 (2) which says that 
any such agreement or compromise entered 
into without the leave of the Court so 
recorded shall be voidable against all parties 
other than the minor. Mr. Jha reads this 
provision as meaning that the impugned 
agreement is voidable against the parties to 
it who are majorand is voidin respect of 
the minor; in other words, he contends that 
the effect of this provision is chat the major 
parties to it can avoid it and the minor need 
not avoid it at all because it isa nullity so 
far as he is concerned. In our opinion this 
, Contention is clearly inconsistent with the 
plain meaning of the Rule, What the Rule 
really means is that the,impugned agreement 
can be avoided by the minor against the 
parties who are majors and that it cannot be 
- avoided by the parties-who are majors against 
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the minor. Itis voidable and not void. It is 
voidable at the instance of the minor and 
not at the instance of any other party. It 
is voidable against the parties that are majora 
but not against a minor. This provision 
has been made for the protection of minors, 
and it means nothing more than this that 
the failure to comply with the requirements 
of Order 32, rule 7 (1) will entitle a minor 
to avoid the agreement and its consequences. 
If he avoids the said agreement it would be 
set aside but in no case can the infirmity in 
the agreement be used by other parties for 
the purpose of avoiding it in their owm 
interest. The protection of the minor’s 
interest requires that he should be given 
liberty to avoid it. No such consideration. 
arises in respect of the other parties to the 
agreement and they can make no grievance 
or complaint against the agreement on the 
ground that it has not complied with Order 
32, rule 7 (1). The non-observance of the 
condition laid down by rule 1 does not 
make the agreement or decree void for it 
does not affect the jurisdiction of the Court 
atal. The non-observance of the said 
condition makes the agreement or decree 
only voidable at the instance of the minor.. 
That, in our opinion, is the effect of the 
provision of Order 32, rule 7 (1) and (2).’~ 


Again at page 793 their Lordships empha- 
sised that the words used in Order 32, rule 7 
(2) were plain and unambiguous and that they 
did not lend any support to the argument that 
non-compliance with Order 92, rule 7 (1 
would make the impugned decree a nullity, 


g. Mr. Habibullah Badsha appearing for the. 
respondents relied strongly on two other deci- 
sions of the Supreme Court in support of his 
contention that the compromise decree was a 
nullity. The first decision is reported as 
Mohd. Amin and others v. Vakil Ahmed and others. 
In that caso one Abdur Rahman died on 26th 
January, 1910, leaving a large estate and a 
number of children. Soon after his death 
there wore some disputes about the legitimacy 
ofsome of his children. There was also a 
dispute as regards the existence of an oral will 
bequeathing 1/3rd share of his estate to certain. 
persons. Under these circumstances a family 
settlement was executed on 5th April, 1940. 
One ot the parties was a minor, aged about 9 
years and his elder brother purported to 
represent him as his guardian. On 25th 
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November, 1940, a suit was filed for a declara- 
tion that the deed of settlement dated 5th 
April, 1940, was invalid and for other reliefs. 
The question was whether the family settle- 
ment would bind all the parties.. It was held 
that the minor’s brother had no power to 
transfer any right or interest in the immovable 
property of the minor, and that such a transfer 
if made was void. At page 1141 it was pointed 
out that if the deed of settlement was thus void 
it could not be void only gua the minor plaintiff 
but would be void altogether qua all the parties 
including those who were sui juris. That was 
a case of the parties executing a deed of settle- 
ment among, themselves. The settlement 
was in the nature of a contract. Under 
Mahomedan Law, during the father’s lifetime 
he is the legal guardian of his minor children, 
though the mother has rights as to their 
custody; after his death, his executor (in Sunni 
Lawj is their legal guardian, or, if there is no 
executor, their grandfather, or if he be dead, 
his executor. In the absence of any legal 
guardian the duty of appointing one devolves 
upon the Judge as representing the Sovereign. 
See Imambandt and others v. Mutsaddi and others! 
and Syed Shak Gulam Ghouse Mokiuddin and others 
v. Syed Shak Ahmad Mohiuddin Kamisul Qadn®, 
The former was a case where a mother 
purported to convey the shares of herself and 
her minor children in the property inherited 
from the father or the husbanc as the case 
may be. Thecontract was held to be void. 
The significant fact to be noticed in that case 
is that it was a contract between the parties 
and not a compromise to which the provisions 
of Order 32, rule 7 were applicable. 


9. In the latter case on the death of one 
Abdul Rahim his sons entered into two agree- 
ments in 1908 and appointed arbitrators to 
partition the properties left by him. There 
was an award which was also made a decree 
of Court on 13th august, 1908. The suit, 
which gave rise to an appeal tothe Supreme 
Court, was instituted on 24th July, 1941, for 
setting aside the decree confirming the award 
and for partitioning the property. This suit 
was dismissed. But later on, on a remand, the 
decree confirming the award was set aside. In 
the appeal before the Supreme Court it was 
contended that the award was void by reason of 


` 
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lack of lawful guardian to protect and represent 
the rights and interests of the minor in the 
arbitration proceedings and in the proceedings 
resulting in the decree upon the award. In. 
dealing with this aspect the Supreme Court. 
observed at page 2187 as follows: 


“The minority of the appellant is a fact found 
both by the trial Court and the High Court. 

It is an admitted fact that the appellant's 

guardian was his brother Nooruddin at the 
time of the arbitration proceedings and at the: 
time of the decree on the award. The brother 

is not a lawful guardian under the Moham- 

madan Law. The legal guardians are the 
father, the executor appointed by the father’s. 
will, the father’s father and the executor 
appointed by the will of the father’s father. 

No other relation is entitled to the guardian-- 
ship of the property of a minor as of right 
....In default of legal guardians a duty of 
appointing guardian for the protection and: 
preservation of the minor's property 1s of the- 
Court on proper application. It was held by 
this Court in Mohd. Amin v. Vakil Ahmed’, rely- 
ing on the dictum in Imambandi v. Mutsaddi*, 
that where disputesarose relating to succession 
to the estate of a deceased, the eldest son 
acting as guardian for and on behalf of the: 
minor son, the deed was not binding on the 
minor son as his brother was not his legal 
guardian; and the deed was void not only que 
the minor, but with regard to all the parties 
including those who were sui juris. It is clear 
on the authority of this decision that the 
arbitration agreement and the award and the 
decree are all void in the present case by 
reason of lack of legal guardian of the- 
appellant.” 


10. Two aspects have to be noticed in regard 
to this decision, viz., (i) there was no appoint- 
ment of any guardian ad litem and (ii) the 
Court had no occasion to go into the questiom 
in the light of Order 32 of the Code of Civil 
Procedure. 


11. In the present case it was not in dispute 
that the first defendant had been appointed 
as guardian ad litem for the minors. The second 
defendant was the second plaintiff in that case 





1. 1952 S.C.. 539: (1953) 1 M.LJ. 6: 1952 S.O.R. 
1133; ALR. 1952 S.C. 358. 


2, 1918LR. 45 LA 73: 9 LW. 518: 35 ILJ- 
422: ALR. 1918 P.C. 11. 


52 


o the appointment of guardian pendente 
lite for a minor defendant are to be found in 
Order 32 of the Code of Civil Procedure. 
There is nothing in the said provisions making 
it mandatory on the Court to appoint the 
natural guardian, even where he expresses his 
willingness, and not exercise its discretion, if 
it considers fit, and appoint another person as 
guardian ad-litem for the suit. The essential 
requirements are that the person who is appoin- 
ted as the guardian must be a major, of 
sound mind and must have no interest adverse 
to that of the minor. The Rules under Order 32 
of the Code clearly contemplate the possibility of 
appointment of a person, other than the natural 
guardian, as guardian ad litem. Sce Kumara 
’Kangaya Gounder v. Arumugha Gounder and others*. 
That was a case which arose between two 
‘Hindus. That fact does not make any differ- 
-ence, as the provisions of Order 32 are applied 
irrespective of the personal law of the parties. 
Itis a part of the law of procedure which 
regulates all matters going to the remedy, and 
when the matter passes into the domain of 
procedure, it must be regulated by the law 
governing the action in the Court. This princi- 
ple was applied by the Supreme Court in 
Mohammad Sulaiman v. Mohammad Ismail and 
others? , in a casewhere a decree had been obtain- 
ed against three widows and a daughter of the 
deceased. The decrec-holder proceeded bona fide 
-on the basis that they were the only heirs of 
the deceased. Later on the son filed a suit 
claiming that he was not bound by the previous 
decree, because he was not a party tothe said 
proceedings. It was held that whether a decree 
obtained by a creditor against heira of a deceas- 
<d Muslim, was binding upon the entire estate 
or only on those who were impleaded co-nomince 
-was not a question to be determined by the 
personal law either of the deceased or of the 
defendant in the suit and that it was a part of 
the law of procedure which regulated all 
‘matters going to the remedy. 
12. There are, in fact, direct decisions on this 
-question as to how far procedure law takes 
precedence over the personal law in a matter 
dike this. In Bhikaji Ramchandra Shimpi v. Ajagar- 
.ally Sarafally Bohori and others*, the plaintiff filed 
-a suit to recover vacant possession of a land 
-purchased by him from a Mahomedan widow 
.and her minor daughter. The widow of one 
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Abdul Rahman declined to be the guardian 
ad litem in certain darkhast proceedings, which 
arose in execution of a mortgage decree obtained 
against the widow and the minor daughter. 
The Court Nazir had been appointed as 
the guardian ad litem. However, later on 
she applied to the Court agreeing to the 
appointment of herself as the guardian ad 
litem. She had agreed to sell the mortgaged 
land to the plaintiff for a sum of Rs. 25,000. 
She applied also for permission under Order 32, 
rule 7, to effect the compromise. The application 
was granted and a sale deed was executed by 
her for herself and as guardian of the minor 
child. Thereafter the purchaser-plaintiff filed 
a suit for recovery of possession from the lessees. 
It was contended for the lessees that the sale 
deed was void and not merely voidable. This 
contention was accepted as the mother was not 
a guardian under Mahomedan Law. This deci- 
sion was noticed and not followed by the 
Nagpur High Court in Baby Gyanu v. Mokam- 
med Sardar and others}. In that case one Karim 
was indebted to three creditors, who had 
obtained a decree against his heirs after his 
death. His propertica were attached. One of 
the decree-holders undertook to pay off the 
debts due under the three decrees against Karim. 
Permission to sell the property was sought from 
the Collector before whom execution proceed- 
ings came. The Collector gave the permission 
and the widow of Karimsold the property for 
herself and on behalf of her minor children. 
The minor children came forward witha suit 
claiming that their mother had no right to sell the 
property to bind their interest. A learned Judge 
of the Nagpur High Court, following the decision 
of the Bombay High Court cited above, upheld 
the minor’ contention. The Bench consisting of 
Sinha, C.J. and Hidayatullah, J., on appeal, 
were of the opinion that as guardian ad litem 
the widow enjoyed powers which any stranger 
would in such a position and that the disability 
arising from Mohamedan Law did not affect her, 
provided, of course, she obtained proper sanc- 
tion from the Court. It was held that the Collec- 
tor was competent to give such sanction and 
that the sale was valid. In coming to this con- 
clusion the learned Judges relied on an earlier 
decision of the Privy Council in Ganesh Rao v. 
Tuljaram Row? where in a mit for partition the 
father was tho guardian ad litem of his minor 
son, He had purported to act as father and 
Manager even after such an appointment. 
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Their Lordships of the Privy Council observed : 


“But they consider it to be clear that when 
he (the father) himself is the next friend or 
guardian of the minor his powers are con- 
trolled by the provisions of the law and he 
cannot do any act in his capacity of father 
or managing member which he is debarred 
from doing as next friend or ian 
without leave of the Court. To hold other- 
wisc would be to defeat the object of the 
enactment (Civil Procedure Code).” 


This pronouncement was understood by the 
learned Judges of the Nagpur High Court as 
showing that even the actions of a legal 
poon were controlled not by the personal 
w of the parties but by the Civil Procedure 
Gode when the legal guardian was appointed 
a guardian ‘ad litsm. The earlier decision 
on this point of several High Courts have been 
noticed in paragraph 24 of the judgment. 


13. The learned counsel for the respondents 
wanted me to follow the Bombay decision in 
preference to that of the Nagpur High Court. 
I would prefer, with respect, to follow the 
Nagpur High Court’s decision. The result is 
that the Civil Procedure Code in so far as the 
matter relates to the proceedings before the 
Court overrides the personal law. The deci- 
sions of the Supreme Court in Mohd. Amin 
and others v. Vakil Ahmad and otherst and Gulam 
Ghouse v. S. S. A. M. Kamisul2, had no occa- 
sion to go into the provisions of Order 32, 
rule 7 and, therefore, they do not apply. In 
regard to the cases to which Order 32, rule 7 
applies, the relevant law has to be taken from 
the decision of the Supreme Court in Kaushalya 
Devi v. Batjnath?. Consequently, in a case where 
there is a failure to comply with Order 32, 
rule 7, the compromise would not be void in 
toto, but would only be voidable at the 
instance of the minors and the majors would 
be bound by it. 


14. It is not in dispute that items 1 to 17 of 
the ‘A’ Schedule are properties allotted to 
defendants 1 and 3, who are majors. They 
would be bound by the compromise decree. 
With reference to these properties the plain- 
tiff? claim deserves to succeed, subject to what 
is indicated at the close of the judgment. 
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15. The learned counsel for; the respondents 
contended that a compromise has no better 
status than that of being a contract and that 
the decisions in Mohd. Amin and others v. Vakil 
Ahmad and otherst, would continue to apply. 
However, in so far as the compromise is one 
to which Order 32, rule 7 applies, it is the 
decision in Kaushalya Deviv. Batjnath?, that 
would have to be applied. 


16. My attention was drawn to the decisions 
in Magboolan v. Habib Ullah*, and Imambandt 
and others v. Mutsaddi and others‘. The first 
decision in so far as it is inconsistent with the 
decision of the Supreme Court in Kaushalya: 
Devi v. Baijnath®, cannot be follawed. The 
second, does not lay down any proposition 
inconsistent with the Supreme Court’s decision. 
in Kaushalya Devi's case’. 

17. Even prior to the decision of the Supreme 
Court there are decisions which have held that 
the decree would be voidable as against the 
minor but would be binding as regards the 
others, who are not minors. See Durga Charan. 
v. Akkari Das® and Chidambaram v. Subramanian’ . 
In the Madras case, the judgment in which. 
was rendered by Venkatarama Aiyar, J, 
as he then was, though there isno discussion 
as such, the opinion of the Court thata 
decree in terms of the compromise as against 
the majors could be passed is clearly 
expressed at page 506. Thus, the plaintiffs 
are entitled to succeed in the present suit as 
against those items to which first dofendant 
is entitled. 

18. The learned counsel for the respondents 
submitted that the compromise was void in 
toto for the reason that it lacks considera- 
tion. It has been held in Rameshar Mistri 
v. Babulal Pandit’, that when the matter had 
been compromised during the pendency of 
the suit the compromise by a litigant irrespec- 
tive of the rights and wrongs of the parties 
waz a goed consideration for the compromise, 
I agree with this decision and I hold that 
the settlement of a disputed claim in a bona 
fide litigation is itself a consideration passing 
from one side to the other and that the 
compromise would, therefore, be supported by 


consideration. 
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19. The learned counsel urew my attention 
to the fact that the possession of the preo- 
perties was delivered on the basis of the 
-compromise and that the giving up of the 
plaintiff's right for an accounting of the 
profits in respect of the Ceylon properties 
-also furnished consideration. In the com- 
promise memo. it is provided that the first 
plaintiff was at liberty to realise the share of 
plaintiffs and the 8th defendant by appro- 
priate steps and the compromise was entered 
into without prejudice to those rights. Itis 
not necessary for me to decide whether 
Clause 7 of the compromise memo. resulted in 
the plaintiffa’ giving up the right to account- 
ing. It is enough to point out that the 
‘compromise was acted upon by reason of its 
having been taken notice of in the section 145 
proceedings,in the deliveries of properties 
-and in the withdrawal of certain amounts in 
Court deposit. When the compromise is so 
acted upon, it is too late for the respondents 
to contend that it lacks consideration. 


20. Another point that was urged on behalf 
af the respondents was that the compromise 
had been entered into on behalf of the first 
defendant by her power of attorney agent 
and that the agent could not have represented 
‘her in the transaction. It is not in dispute 
that the power isa general power. The 
power of attoeney itself is not before me. 
The only aspect adverted to was that the 
‘power of attorney was executed long prior to 
the Court proceedings. In order to exercise 
power, it is only necessary that the grant of 
„power should have preceded the exercise of 
power. Therefore, the fact that the power 
waa executed before the earlier litigation or 
‘that the power was granted at a time when 
the litigation had not even been commenced 
so as not tobe in the contemplation of the 
parties is not relevant. I see no substance on 
this point. For the reasons given above, 
‘though the settlements were valid, still the 
compromise in so far as it affects the majors 
is binding on them. The plaintiffs would be 
entitled to a share in the said properties. 
The appellant is entitled toa half share in 
items 6 to 10 and 14 and 15 and a half share 
in the sale proceeds of items 11, 12 and 13 
with a charge on the other half of the first 
defendant in her other properties. Prelimi-~ 
nary decree on the above terms will be drawn 
up. In view ofthe decree being passed in 
favour of the plaintiffs to the extent of half 
«share in the properties, the contention of 
the alienees was that they should be so 
-Rccommodated and that the properties to 
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the extent posible should be allotted to the 
shares of the alienors, so that they will get 
equities. I think there is equity in this 
contention. I direct accordingly. 


21. The appeal is allowed. No order as to 
costs. 


RS. Appeal allowed. 


IN THE HIGH COURT OF JUDICA- 
TURE AT MADRAS. 


PRESENT :—S. Nainar Sundaram, F. 


Sri Pushpagiri Matt, Caddappah, A.P., 
by its Peedathipathi Sri Vidya Nrusimha 
Bharathy Swamy Vara Petitioner” 


D. 


Ramalinga Sastri and others 
... Respondents. 


Givil Procedure Code (V of 1903), Order 6, rule 
17— Executive Officer appointed for Pushpagiri Mutt 
in pursuance of scheme framed—Suit fer declaration 
of title and possession by Mutt in the name of Pxecu- 
tive Officer—Suit dismissed for default—A pplication 
Jor restoration also dismissed—Appsal against order 
of dismissgl—Pending appeal scheme becoming 
tinoperativa—‘*Peedathipathi” himself becoming proper 
person to represent the “ Mutt’ —Petition for amend- 
ment of the cause title dismissed—Revision against 
ordsr of dismissal also dismissed for non-prosecutton— 
Appeal against the order refusing to restore the suit 
dismissed as not maintainable by the “‘Exesutive 
Officer’ —Revision against ordsr—Petitioner granted 
permission to amend the cause title. 


Held: That in the circumstances of the case 
to meet the ends of justice, the petitioner 
should be allowed to seek the proper amend- 
ment of the proceedings in the lower Court 
to show “Sri Pushpagiri Mutt, Cuddappah, 
Cuddappah District, Andhra Pradesh” as the 
plaintiff or the appellant, asthe case may be, 
represented by the proper authority or repre- 
sentative as on date. [Para. 6.] 


Case referred to:— 


Mura Mokideen v. V.O.A. Mokomed, (1955) 1 
M.L.J. 337: 68 L.W. 181: LLR. (1955) 
Mad. 1293: A.I.R. 1955 Mad. 294. 


Petition under section 115 of Act V of 1908 
praying the High Court to ravise the order of 





*C.R P, No. 1341 of 1975. 6th March, 1978, 


T) SRI PUSHPAGIRI MUTT V, RAMALINGA SAIPRI (Nainar Sundaram, J.) 


the City Civi] Court {Principal Judge), Madras, 
dated 16th August, 1974 and made in C.M.A. 
No 65 of 1972 (L.A. No. 17709 of 1971 in 
O.S. No 4087 of 1965, Fourth Assistant Judge, 
City Civil Court, Madras). 


K.N. Balasubramaniyan, for Petitioner. 
X. Raja, for Respondente 1 and ‘2. 
The Court made the following 


‘ORDER :—The plaintiff in O.S. No. 4087 of 1969 
on the file of the Fourth Assistant Judge, City 
‘Civil Court, Madras, isthe petitioner in this 
revision. The respondents herein are the 
defendants in that suit. The plaintiff is Sri 
Pushpagiri Mutt, Cuddappah, Cuddappah 
District, Andhra Pradesh. From a perusal of 
the records io the Court below, certain 
essential features of the case do emerge out. 
An Executive Officer was appointed for the 
plaintiff-Mutt by the Commissioner of Hindu 
Religious and Charitable Endowments 
(Administration), Andhra Pradesh, in pur- 
susnce of a scheme framed therefor. The 
plaintiff-Mutt filed the suit for a declaration 
of title regarding the property at No. 20, 
Ekambareswarar Agraharam, Park Town, 
Madras, and for possession of the said 

perty. There is no gainsaying that a 

utt, like an idolis a juridical person and 
is capable of acquiring, holding and vindica- 
ting legal rights through the medium of some 
human agency. which is ordinarily the agency 
of the person in charge of its affairs. It is 
beyond doubt that “Sri Pushpagiri Mutt”, is 
the plaintiff in the suit. However, because 
an Executive Officer was appointed and was 
functioning for the plaintiff-Mutt, at the 
relevant times, the plaintiff-Mutt was des- 
cribed in the pleadings as follows: 


“The Executive Officer of Sri Pushpagiri 
Mutt, Cuddappah, Cuddappah District”. 
This may not be a proper description of the 
plaintiff-Mutt. The name or designation of 
the person representing the plaintiff-Mutt is 
only secondary. However, the suit on contest 
‘by the defendants, on merits was proceeded 
with and while it was part-heard was dis- 
mised for default on 4th October, 197). 
The application, I.A. No. 17709 of 197}, 
for restoration was also dismissed by the 
Fourth Assistant Jadge, City Civil Court, 
Madras. The plaintiff-Mutt filed an appeal, 
G.MLA, No. 65 of 1972 against-the-orders 
in LA. No. 17709 of 1971, and the same 
cause title in the suit and in the subsequent 
proceedings in the suit was adopted in 
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filing the said appeal, C.M.A. No. 65 of 
1972, which was heard and disposed of by 
the Principal Judge, City Civil Coort, 
Madras, by iudgment and decree dated 
16th August, 1974.” 


2. During the pendencyof the appeal, G.M.A. 
No. 65 of 1972, tha aintiff-Mutt preferred 
C.M.P. No. 1013 of 1973 for permission to 
amend the cause title by removing the pre- 
sent canse title and inserting the new cause 
title as: 


“Sri Vidya Nrusimha Bharathy Swamy 
Varu, Peedathipathy, Sri Pushpagiri Mutt, 
Cuddappah, represented by its Manager.,” 


in tho plaint as well as in the appeal 
memorandum. The provocation for this move 
was found in certain events, which occurred 
subsequent to the filing of the suit. It was stated 
that according to the Andhra Pradesh Chari- 
table and Hindu Religious Institutions and 
Endowments Act, 1966, the scheme framed 
earlier, became inoperative, and the person to 
represent the  plaintiff-Mutt became the 
Peedathipathy himself even before the filing of 
the said appeal. As noted earlier, the cause 
title found in the proceedings was adopted in 
the appeal. The prayer for amendment in 
C.M.P. No. 1013 ef 1973 itself was not 
properly couched. Once it is remembered 
that it is “Sri Pushpagiri Mutt’? which had 
and has a “cause” to be agitated and vindicate 
certain legal rights, its representation through 
one or other human agency cannot be of much 
significance, and ifit is described wrongly, it 
isa case of misdescription of parties, which 
can be corrected by the Court at any time. 
To complete the narrationof events, C.M.P. 
No. 1013 of 1973 in C.M.A. No.~65 of 1972, 
was dismissed by the Principal Judge, City 
Civil Court, Madras, on 15th July, 1974. 
A revision, C.R.P. No. 295 of 1976, was pre- 
ferred to this Court as against the order in 
C.M.P. No. 1013 of 1973 and the said revision 
has been dismissed by this Court on llth 
July, 1977, for not taking steps to serve the 
respondents therein. 


3. The Principal Judge, City Civil Court, 
Madras, haa dismissed C.M.A, No. 65 of 1972 
on the reasoning that the Executive Officer of 
Sri Pushpagiri Mutt is net competent to main- 
tain the appeal in viewof the orders passed 
in C M.P. No. 1013 of 1973. The present 
revision is directed againat the judgment 
and decree in C.M.A. No. 65 of 1972. The 
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question that comes up for consideration in 
this revision is as to whether the Court below 
is right in dismissing the main appeal itself 
on the reasoning given by it. 


4. There is no dispute that the appeal memo- 
randum in C.M.A. No. 65 of 1972 was signed 
and presented by the very same counsel, who 
was also appearing for the plaintiff-Mutt in 
the suit. e signing of the memorandum by 
the pleader would satisfy Order 41, rule 1 of 
the Eode of Civil Procedure. Order 3, rule 4, 
sub-rule (2) of the Code of Civil Procedure, 
as it stood prior to the amendments introduced 
by Act CIV of 1976, states that every appoint- 
ment of pleader filed in Court shal! be deemed 
to be in force.....until all proceedings in the 
suit are ended so far as regards the client. 
-Sub-rule (3) of the said Rule says that for the 
purposes of sub-rule (2)... .any appealjfrom any 
decree or order in the suit... .shall be deemed 
to be proceedings in the suit. Hence the 
representation of the plaintiff-Mutt for the 
appeal and the presentation of the appeal by 
the counsel who appeared for it in the suit, 
were competent on the original appoinment 
given to him. It must also be remembered 
that the suit and the appeal were on the file 
of the City Civil Court, Madras, the suit on 
the file of the Fourth Assistant Judge, City 
Civil Court, Madras, and the appeal oa the 
file of the Principal Judge, City Civil Court, 
Madras, Whatever wisdom prompted the 
plaintiff-Mutt to file the application, C.M.P. 
No. 1013 of 1973, seeking the amendment of 
the cause title in the form it was sought, the 
granting of the said application would not find 
asolution for the real problem. The reliefs 
claimed in the suit and in the appeal, C.M.A. 
No, 65 of 1972 are by the plaintiff-Mutt, viz. 
“Sri Pusbpagiri Mutt, Cuddappah’?. The 
plaintiff Mutt hasto be represented by some 
person. Instead of filing the suit as ‘Sri 
Pusbpagiri Mutt, Cuddppah, represented by 
the proper person’’, the plaintiff-Mutt has been 
wrongly described, giving the representative's 
name and designation in the first place, and 
stating him to represent the plaintiff-Mutt. 
This mistake in the description of the plaintiff- 
Mott has crept in the plaint in the suit itself, 
and has been carried over and repeated in the 
appeal memorandum in C.M.A. No. 65 of 
1972. As stated above, the prayer, in the 
application for amendment of the cause title 
in C.M.P. No. 1013 of 1973 is not on a better 
footing, and the dismissal of the said applica- 
tion has not worsened the position. 
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5. Once it is remembered that it is “Sri 
Pushpagiri Mutt, Guddappah”’, which intends 
to sue inthe suit and which alone wants, 
reliefa in the appeal, C.M.A, No. 65 -of 1972, 
its wrong description in the sense of ita wrong. 
representation or improper representation 
can always be corrected by the Court. Any 
change in the representation of the plaintiff- 
Matt due to change of circumstances or subse- 
quent events can be taken note of, and the 
plaintif-Mutt must be allowed to bring in the 
proper representative on record in the lis. 
Proper representation of the party is a question 
of description of the party, and not one of 
addition of new parties. Neither the descrip- 
tion of the plaintiff-Mutt in the appeal 
memorandum in C.M,A. No. 65 of 1972, 
which has merely carried over and adopted 
the description in the svit, nor the description 
that was sought to be introduced in the 
application, C.M.P. No. 1013, is a proper one; 
and it does not bring to the forefront the patent 
fact that it is really “Sri Pushpagiri Mutt, 
Cuddappah” who is the plaintiff in the suit 
and the appellant in the appeal. Viewed in 
the above light, and taking into consideration 
the features of the case, as disclosed above, 
there wasno warrant in law for the Court 
below, to dismiss the appeal, C.M.A. No, 65. 
of 1972, itself on the ground that C.M.P. No. 
1013 of 1973 has come to be dismissed. The 
appellant is “Sri Pushpagiri Mutt, Guddappah”. 
On the facts disclosed and placed before the 
Court, its representation by the Executive 
Officer, needs deletion and correction. The 
proper person competent to represent it on 
date must be brought on record In Mure 
Mohideen v. V.O.A. Mohamed!, 2 Division. 
Bench of this Court consisting of Rajamannar, 
CJ. and Rajagopala Ayyangar, J., laid down 
the law with regard to amendment arising out 
of misdescription of parties in the following 
terms: 


“If, however imperfectly and incorrectly a 
party is designated in a plaint the correction 
of the error is not the addition or substi- 
tution of a party but merely clarifies and 
makes apparent what was reviously: 
shrouded in obscurity by reason of the error 
or mistake. The question in sucha case is 
one of intention of the party and if the 
Court is able to discover the person or 
persons intended to sue or to be sued a mere 


—— 


I. LL.R. (1955) Mad. 1293; (1955) 1 M.L J. 8337: 
68 L.W. 181: A.I R.1955 Mad. 294. 
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misdescription of such a party can always be 
corrected provided the mistake was bona fide. 
Vide Order 1, rule 10, C.P. Code. Such an 
amendment does not involve the addition of 
a party so as to attract section 22 (1), 
Limitation Act.” 


6. Applying the above principles, I allow this 
revision and to meet the ends of justice, I 
direct the petitioner herein to seek the proper 
ameudment of the proceedings in the Courts 
below to show “Sri  Pushpagiri Mutt, 
Cuddappah, Cuddappah District, Andhra 
Pradesh” as the plaintiff or the appellant, as 
the case may be, represented by the proper 
authority or representative as on date. The 
Court below will restore the appeal, C.M.A. 
No. 65 of 1972 to its file, to hear the same on 
merits, after allowing the petitioner herein to 
amend the cause title in the proceedings as 
indicated above, if the application for such 
amendments is made within a fortnight from 
the date of hearing of the said appeal to be 
fixed and notified by the Court below, on 
receipt of the records by the Court below. If 
such an application for amendments is not 
made by the petitioner herein within the time 
given above, the Court below will dismiss the 
appeal, C.M.A. No. 65 of 1972 for, non-com- 
pliance with the directions given by this Court. 
Considering the fact that the petitioner herein 
has not been alert in secking the proper 
amendment, the petitioner will pay the counsel 
for respondents 1 and 2 herein asum of 
a 100 as costs within two weeks from this 
ay. 


R.S. Revision allowed. 

JIN THE HIGH COURT OF JUDICATURE 

AT MADRAS. 

Presenr:—-T. Ramaprasada Rao, CF., G. Rama. 

nujam and M.A. Sathar Sayeed, 77. 

Christinamary Stella 

0. 

Dr. Vijay Siddharaj and another 
... Respondents. 


Indian Divorce Act (1V of 1869), section 47 — 
“Shall” in section not to be rigidly understood— 
Absence of pleading regarding collusion between 
Spouses— Effect. 

Section 47 of the Divorce Act says that every 


petition under the Act for a decree of dissolu- 
tion of marriage, or of nullity of marriage, or 


Petitioner* 





*P.M.Q. No. 5 of 1977 and C.M.P. No. 9401 of 1978. 
Tth September, 1978. 
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t 
of judicial separation shali state that there is 
no collusion or connivance between the peti- 
tioner and the other party to the marriage. 
The word ‘shall’? in section 47 ought not to 
be understood in a rigid manner. Collusion. 
as between the two spouses in order to snatch 
an order for dissolution of a solemn marriage 
can easily be discovered even if the pleadings 
are delightfully silent about the prescribed: 
norms in section 47, Each case has to be 
decided on its own merits. The mere absence 
of a specific plea about the absence of collusion 
would not vitiate the entire matter so as to: 
compel a Court exercising jurisdiction under 
the Indian Divorce Act, to dismiss the petition 
in limin. If proof aliunde is available so as to 
satisfy the conscience of the Court that there 
was no such collusion and that such evidence 
is available either in the pleadings or in the 
course of the hearing the petition or at any 
other specific subsequent stage, this could be 
taken into consideration and a mere accent 
upon the verb “shall” in section 47 shall not 
be the sole criterian for the dismissal of a 
petition by a wife who is faced with a circum- 
stance where her husband has openly violated. 
the matrimonial bond and taken a second 
wife and has deserted her since 1974. 

[ Para. 5.] 


Cases referred to:— 


Premlatika v. Provask, A.I.R 1953 Cal. 242; 
Claranca v. Rachdl, A.1.R, 1964 Mys. 67. 


Case referred by the District Court, Puduk- 
kottai in letter D. No. 1345, dated 25th 
February, 1977, under section 17 of the Indian 
Divorce Act, 1869, for confirmation of the 
decree nisi passed on 16th September, 1976, 
in O.P. No. 40 of 1976 of the file of the District 
Judge, Pudukkottai. 


C.M.P, No. 9401 of 1978. 


Petition praying to permit the petitioner t> 
file her affidavit as additional evidence and 
the marriage extract dated 17th December, 
1977 and the marriage certificate dated 14th 
December, 1977, issued by the Sacred Heart 
Charch, Pudukkottai, and the Executive Officer 
of Arulmigu Siddeswaraswamy Koil, Kanja- 
malai, Salem District, respectively. 


V. Raghupathi, for Petitioner. 

Hamsala Rajendran (amicus curiae,) for Respon- 
dents. 

The Judgment of the Court was delivered bY 


Ramaprasada, Rao, C}.—This case comes up 
before us for confirmation of the order passed 
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by the District Judge, Pudukkottai, who 
allowed the petition filed by the first wife 
and dissolved the marriage as between the 
petitioner and the first respondent on the 
‘ground that the first respondent contracted 
a second marriage with the second respon- 
-dent after the solemnisation of the first 
marriage and that the first respondent deserted 
the petitioner and is permanently living with 
the second respondent and had a child through 
-her also. The facts, as disclosed in the peti- 
‘tion, are that the first respondent married the 
petitioner on 19th February, 1973 in the Sacred 
‘Heart Church, Padokkottai, and the marriage 
solemnisation certificate. though not filed in the 
trial Court, has been filed in this Court which 
we mark as Exhibit C-1. Haviog thus married 
the petitioner on 19th February, 1973, it appears 
‘that the first respondent married again, 20 
days thereafter on the lith of March 1973, 
the second respondent and was not frequenting 
the petitioner, The case of the petitioner is 
‘that after the first respondent took the second 
tespondent as his wife without her knowledge 
and consent, the first respondent suppressed 
such an act of adultery and neglected the 
petitioner also fer a considerable length of time. 
The petitioner's further ease is that by mistake 
she did not add in the original pleadings about 
the fact of both the petitioner and the first 
respondent having lived together lastly for 
about five daysup to 14th May, 1974, in 
-Pudukkottai. In order to fill up the void in 
the pleadings, C.M.P. No. 9401 of 1978, was 
taken out in this Court for permission to file 
an additional affidavit disclosing such factual 
residence together of the two spouses at 
Padukkottai on or about 14th May, 1974. 
‘Having regard to the facts in this case and as 
there is no opposition we permitted the petition 
and admitted the additional affidavit in support 
of the pleadings already on record. On the 
ground of adultery and taking another woman 
in marriage during the subsistence of the first 
spouse the application for dissolution of 
marriage was filed in the District Court of 
Pudukkottai under section 10 of the Indian 
Divorce Act. Though the respondents were 
served, they were absentin the trial Court. 
Tn fact, the learned District Judge noticed that 
Thiru Rangaswami Iyengar, advocate, filed 
vakalat for both the respondents. But there- 
after no counter was filed and no representa- 
tion was made. The petitioner examined 
herself as P.W. 1 and spoke to the facts already 
referred to. When the matter came up before 
us in the first instance we perused the record 
and found that there was no specific allegation 
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about the last residence of the spouses at 
Pudukkottai, and Mrs. Hamsala Rajendran 
appearing forthe first respondent, having 
taken up a preliminary objection about 
the maintainability of the petition itself 
on the technical ground that the District Court, 
Pudukkottai, had no jurisdiction to entertain 
the petition in the absence of a specific plea 
that the spouses were last residing together 
within the jurisdiction ofthe Pudukkottai- 
District Court, we permitted the petitioner to file 
an additional affidavit, which has since been 
filed and the permission to entertain the said 
affidavit has been granted by us in C.M.P. 
No. 9401 of 1978. Another objection taken by 
Mrs. Rajendran, acting as amicus curiae for the 
first respondent was that there was no specific 
allegation about collusion in the pleadings 
and as such an allegation is a condition prece- 
dent for the maintainability of the application 
itself, this is a fatality which cannot be cured 
and heace this petition has to be dismissed. 


2. The petitioner’s counsel filed another docu - 
ment in proof of the second marriage, which 
again was not filed in the Court below. It is 
marked as Exhibit C-2 under which it is 
fairly clear that the first respondent took the 
second respondent as his wife and that the 
marriage was celebrated at Sri Sidheswara- 
swami Temple Kalyanamantapam, Kancha- 
malai, Salem District. On the basis of the 
testimony of P.W. 1 which was not cbal- 
lenged in any manner, but in the light of the 
inchoate pleading, the learned District Judge 
issued an order of dissolution subject to con- 
firmation by this Court. 


3. We may refer to the fact that this case 
came up earlier before us and in the perspec- 
tive of events we gave an opportunity to the 
petitioner to the complete the pleading at least 
at this stage and let in proof about the place of 
the last residence as between herself and the 
first respondent. It is in that context that the 
affidavit filed with C. M. P. No. 9401 of 1978 
has been accepted by us. This shows that the 
petitioner and the first respondent were last 
residing together at Pudukkottai. No doubt, 
the learned counsel for the first respondent is 
right when she pointed out the lacuna in the 
pleadings and even in the testimony of P.W. 1 
about the absence of a specific allegation as 
to the place of last residence as between the 
two spouses. This, in our view, is purely a 
question of fact which could be supplemented 
even at the stage when the matter comes up 
for confirmation of the order of dissolution by 
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ahis Court. Thisis a case in which both the 
respondents are aware of the petition. They 
did not participate in it. They never wanted 
to involve themselves in it and the learned 
-counsel for the second respondent, who is also 
appearing as amicus curiae before us says that 
she has no objection for the grant of an order 
«f dissolution of marriage as prayed for. Tak- 
dng all these circumstances into consideration 
and as no counter was filed we, after accepting 
the evidence of the petitioner through her 
:affidavit filed in C.M.P. No. 9401 of 1978, are 
-of the view that there is sufficient material on 
‘record to show that the spouses last resided 
within the local limits of the original jurisdic- 
‘tion of the District Court of Pudukkottai. The 
decisions referred to by Mrs. Rajendran as 
«amicus curiae for the first respondent, namely, 
‘Premlatika v. Provasht and Clarance v. Rachel? 
are distinguishable. In the Calcuttacase there 
‘was absolutely no- evidence. The Special 
Bench noticed the records and in the absence 
of any supplementary pleading or an attempt 
on the part of the aggrieved spouse to supple- 
ment the pleading and the record, they had 
to necessarily hold that the District Court 
which passed the order of dissolution did not 
have the requisite jurisdiction to pass the 
order, as the place where the spouses resided or 
laat resided was not established to the hilt. 
In the Mysore case, the Special Bench noticed, 
as a fact, that there was no material to show 
that the two parties were together at any time 
within the limits of the District Court to 
which portals the case was brought excepting 
to allege that they were present on the date 
of marriage. The facts in our case are dife- 
rent, No doubt, as we said, the original plea- 
-dings were defective. But the respendents never 
challenged the pleadings or the course of the 
litigation. The petitioner has filled up the void 
in this Court by filing the supplemental affida- 
wit and swore that she and her husband lived 
together as such spouses at Pudukkottai at her 
‘permanent residence for five days up to 14th 
May, 1974. This allegation which is not con- 
troverted is sufficient to rest jurisdiction in the 
District Court, Pudukkottai to. entertain the 
petition which was filed after two years after 
such date of desertion. The petition was filed 
on 24th June, 1976. The allegation is that on 
and after 14th June, 1974, the first respondent 
kept himself outof the company of the peti- 
tioner, and, therefore, the petitioner, by supple- 
aenting the pleadings which have not been 
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challenged before us, has established that she 
and ber husband last resided together at Puduk- 
kottai. Therefore, it follows that the Disrtict 
Court, Pudukkettai, as the Court of original 
jurisdiction, within whose local limits the peti- 
tioner and the first respondent last resided 
together, did have the jurisdiction to entertain 
the application. 


4. On the merits, we are satisfied that the 
first respondent took the second respondent as 
his wife as pleaded and it is proved by the 
production of Exihibit G-2 which is a record 
maintained in the regular course by Sri 
Sidheswaraswami Temple Kalyanamantapam 
authorities. Therefore, it followa that the 
first respondent contracted a marriage with 
another woman within the meaning of section 
3 (8) of the Indian Divorce Act when the 
former spouse of his was alive and without her 
consent and knowledge. ‘Therefore, he has 
committed an act which entitled her to present 
a petition for dissolution of marriage under 
section 10 of the Divorce Act. 


5. The only other ground of attack by the 
learned counsel for the first respondent is that 
the allegation as to collusion has not been 
expressly mentioned and that such a reference 
as to collusion is the sine qua non for the grant 
of relief under the Indian Divorce Act. No 
doubt, the Janguage of section 47 of the 
Divorce Act says that every petition under th 
Act fora decree of dissolution of marriage, or 
of nullity of marriage, or of judicial separation 
shall state that there is not any collusion or 
connivance between the petitioner and the 
other party tothe marriage. Rightly, there- 
fore, anaccent is givento the verb “shall” 
appearing in section 47 and the contention of 
Mrs. Rajendran is that in the absence of 
compliance with the imperative guideline set 
in section 47, the petition has to fail. We 
are of the view that the use of the word 
“shall” in section 47 ought not to be under- 
stood in such arigid manner. Collusion as 
between the two spouses in order to snatch an 
order for dissolution of a solemn marriage can 
easily be discovered even if the pleadings are 
delightfally silent about the prescribed norms 
in section 47. In the instant case, the respon- 
dents having entered appearance through an 
advocate, deliberately kept themselves out of 
the Court as well as the witness box. Even 
in this Court they has not given any instruc- 
tions to the counsel who has been appointed 
amicus curiae to contest the matter. The 
petitioner, examined as P.W. 1, would say 
that there was no collusion as between her 
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and her husband. These factors cumula- 
tively taken is a valid substitute for the absence 
ofa plea in the pleadings that there was no 
uch collusion as between the spouses. As 
each case has to be decided on ita own merits, 
the mere absence of a specific plea about 
the absence of collusion would not vitiate the 
entire matter soas to compel a Court exer- 
citing jarisdiction under the Indian Divorce 
Act, to dismiss the potition in limine. If proof 
aliunds is available so as to satisfy the 
consience of the Court that there was no such 
collusion and that such evidence is available 
either in the pleadings orin the course of the 
hearing of the petition or at any other specific 
subsequent stage, this could be taken into 
Jonsideration and a mere accent upon the 
verb “shali” in section 47 shall not be the 
ole criteria for the dismissal of a petition by 
a wite who is faced with a circumstance where 
ber husband has openly violated the matri- 
monia] bondage and taken a second wife and 
has desorted her since 1974. We are satisfied 
that the petitioner is entitled to a decree for 
dissolution of marriage under section 10, she 
having proved substantially all tbe relevant 
facts which are necessary to enable her to 
obtain an order of dissolution of marriage. In 
these circumstances, the order of the Court 
below is confirmed. 


6. We place on record our appreciation of 
the assistance rendered by Mrs. Hamsala 
Rajendran as amicus curiae for the first respon- 
dent who brought to our notice certain lacune 
appearing on record, which had to be rectified 
only in this Court. 
RS. Order granting decree for dissolu- 
fon of marriage confirmed. 
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IN THE HIGH COURT OF JUDICATURE 
AT MADRAS. 


Present :—S. Nainar Sundaram, J. 


Rajalakshmi Ammal and another 
Petitioners ® 


Q. 


S. S. Piramanayagam Pillai Respondint. 
Tamil Nadu Buildings (Lease and Rent Control) Act- 
(XVUI of 1960) as amended by Act (XXII of 
1973), section 10 (3) (a) (iti)—Ausbands of the 
petitioners carrying on partnership business in jewellery: 
—Patitionsrs’ claim of ths building for the business 
carried on by their husbands—Whether maintainable. 


The contention that merely because the pre- 
mises where the husbands of the “landlords” 
carried on a business of their own in partner- 
ship belongs to a son of one of the “landlords” 
they must be deemed to be carrying on the 
business in their own premises cannot be: 
upheld. [Para. 2.] 


Once it is taken that the requirements of the- 
husbands of the “landlords” are equally the 
requirements of the “landlords”, as recognised. 
in Saraswathi v. Vadivelu Chettiar, (1967) 2° 
MLL J. 81: I.L.R. (1968) 2 Mad, 584: 80 L.W. 
408: A.LR. 1968 Mad. 70, the language of: 
section 10 (3) fa) (i) of the Tamil Nadu Act 
(XVIII of 1960) is quite comprehensive to 
enable the “landlords” to recover possession of ` 
the premises concerned for the purpose of the 
partnership business of their husbands. A firm. 
is not a legal entity and the partners compo-- 
sing the same are principals and agents mutu- 
ally, each partner is carrying on business on 
behalf of the others. It would not be proper 
to discounteonance the plea of the ‘landlords’ 
onthe ground that the business admittedly 
carried on by their husbands is a partnership 
business in which another or othcra may also- 
have interest. Partnership business is the 
business of the partners. In a collective sense, . 
the business is that of the partners asa whole, 
viz., of all the members of the firm, May be,. 
each of them holds a fractional interest. By read- 
ing section 10 (3) (a) (iii) of the Act, it is not 
possible to apell out any limitation as to the 
extent of the interest in the business carried. 
on by the landlords or by their husbands. The 
business could be carried on either as a pro-- 
prietary concern or in partnership with others. 
Such a construction alone will be a reasonable 
one and will serve the object of the provision.. 


*C.R.P, No. 3595 of 1974. 17th August, 1978. 


T] RAJALAKSHMI AMMAG 2, PIRAMANAYAGAM PILLAI (Nainar Sundaram, 7.) 61 


“The requirement need not necessarily be that 
-of the “‘Jandlord”’ alone and it can even be that 
-of a member of his family, whose interests the 
“‘Jandlord’’ is bound to serve. [Para. 4.] 


‘Cases referred to:— 

Saraswathi v. Vadivelu Chettiar, (1967) 2 M.L.J. 
“81: LL.R. (1968) 2 Mad. 584: 80 L.W. 408: 
A.LR. 1968 Mad. 70; Dasmull Sowear v. Syed Ali 
Mohamed, (1969) 1 M.L.J. 184: I L.R. (1969) 
“2 Mad. 731: 81 L.W. 432: ALR. 1969 Mad. 
214; Jayaraman v. Ramalingam, (1973) T.N.L.J. 
393: Annamalai and Co. v, Sital Achi, (1975) 1 
M.L.J. 337. 


Petition under section 25 of Tamil Nadu Act 
({XVIIU of 1960) as amended by Act XXIII 
of 1973 praying the High Court to revise the 
order of the Court of the Rent Control Appel- 
Yate Authority (Principal Subordinate Judge), 
Tirunelveli, dated 28th August, 1974 and 
made in C.M.A. No. 24o0f 1973 (H.R.C.O.P. 
‘No, 43 of 1972. Court of the Rent Controller 
{Principal District Munsif), Tirunelveli). 


T. R. Rajagopalan and T. R Rafaraman, for 
Petitioners. 

P. N. Venugopalan, for Respondent. 

The Court delivered the following 


Juoouenr.—The two petitioners in this revision, 
as ‘landlords within the meaning ot Tamil 
Nadu Buildings (Lease and Rent Control) 
Act (XVIII of 1960), (hereinafter referred 
to as ‘the Act’) sought the eviction of the 
Tespondent-tenant herein by invoking the 
aid of section 10 (3) (a) (iii) of the Act. 
According to them, they purchased the 
‘premises in question for the purpose of 
tunning a jewellery business run by their 
churbands, which business, having been started 
by their husbands as partners under the 
mame and style of ‘Ameer Jewellery Mart”, 
tis being run in another premises which is not 
their own. The Rent Controller (Principal, 
District Munsif), Tirunelveli, who entertained 
‘the petition of the ‘landlords’ in H.R.C. No. 43 
of 1972, found the case tenable on facts and 
<countenanced their plea for eviction of the 
tenant and allowed the petition for eviction. 
The tenant filed an appeal, C.M.A. No. 24 


of 1973, which was heard and disposed of 


Rent Control Appellate Authority 
(Principal Subordinate Judge), Tirunelveli, 
‘and the Appellate Authority set aside the 
orders of the Rent Controller and dismissed 
the petition for eviction by the ‘landlord’ 
ona reasoning that the Premises in which 
“Ameer Jewellery Mart”, the business of the 
husbands of the ‘landlords’ is being ’ carried 


‘by the 


en belongs to the son of the first of the 


‘landlords’. The present revision is directed 
against the orders of the Appellate 
Authority. 


2. Before me, it is not disputed that the 
husbands of the ‘landlords’ carry on a business 
of their own in partnership. The contention 
that because the premises where they are 
carrying on their partnership business at 
present under the name and style of “Ameer 
Jewellery Mart” belongs to the son of the 
first of the ‘landlords’ they must be deemed 
to be carrying on the business in thr 
premises of their own, cannot be upheld 
The Appellate Authority points out that the 
document, Exhibit B-3, which is a registration 
copy of a sale deed, makes out that the - 
premises where at present the partnership 
business is being carried on belongs only to 
the son of the first of the ‘landlords’, The 
ownership can then be only with the son of 
the first of the ‘landlords.’ On such facts, 
it cannot be stated that the ownership of th- 
son is the ownership of the father so that it 
can be put againet acase under section 10 
(3) (a) (#1) of the Act. The reasoning of 
the Appellate Authority in this connection 
cannot be upheld. 


3. Mr. P. N. Venugopalan, learned counsel 
for the respondent-tenant, has raised another 
objection which savours of legal flavour. 
Learned counsel states that the proceedings 
having been initiated under section 10 (3) (a) 
(iii) of the Act before the amendment 
introdueed by Tamil Nadu Act (XXIII of 
1973), the requirement of the premises 
concerned for the partnership business of 
the husbands of the ‘landlords’ cannot fit in 
with the said provision. In my view, ona 
proper construction of the said provision, as 
it stood even prior to the amendment 
introduced by Tamil Nadu Act (XXIIT of 
1973), the case of the ‘landlords’ as put forth 
by them can definitely be served by the said 
provision. Prior to the amendment introduced 
by Tamil Nadu Act (XXIII of 1973). 
Section 10 (3) (a) (iii) of the Act read as 
follows :— 


(3) (a) A landlord may, subject to the 
provisions of clause (2), apply to the Gon- 
troller for an order directing the tenant to 


put the landlord in possession of the 
building— 

(i) teense eee 1S etenn 
Gyo Aase ee NDSA 
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(iii) In case it is any other non-residential 
building, if the landlord or his son is not 
occupying for purposes of a business which he 
or his son is carrying on, a non-residential 
building in the city, town or village con- 
cerned which is his own.” 


By the amendment, the amended provision 
reads as follows: 


(3) (a) A landlord may, subject to the 
provisions of clause (d), apply to the Con- 
trojler for an order directing the tenant to 
put the landlord in possession of the buil- 
ding— 


eee ee eee ce eeeeeseeee 


(iii) In case it is any other non-residential 
building, if the Jandlord or any member of 
his family is not occupying for purposes ofa 
business which he or any member of his 
family is carrying on, a non-residential build- 
ing in the city, town or village concerned 
which his own.” 


Even before the amendment, a question came 
up for consideration as to whether the 
requirement of the members of the family of 
the landlord can be served by invoking the 
provisions of section 10 (3) (a) (iit) of the Act. 


4. Ramaprasada Rao, J., as he then was, 
in Saraswathi v. Vadivelu Chettiar! held ‘as 
follows: 


“Here I am concerned with the meaning 
of thc expression ‘landlord’. Should it in the 
light of the passages extracted above by me 
be circumscribed only to the personality 
of the landlord or should it be extended to 
his very near and dear relations? No doubt, 
the Legislature has expressly included the 
word ‘son’. I have made it clear that by 
such specific inclusion, it cannot be reasonably 
presumed that other dependants such as wife 
ın the case of a landlord or husband in the case 
of a landlady can be omitted from considera- 
. tion while appreciating the need of the land- 
lord or landlady, -as the case may be. In the 
instant case, it is the landlady whois secking 
for eviction of the tenant on the ground that 
her husband is carrying on a business and for 
such business of her husband her premises is 
needed, I do not think that a beneficialcon- 
struction’ a construotion in consonance with 
justice, equity, reason and good conscience 
would exclude a request by a landlady for 


1, (1967)2 BELLY. 81:1.L.R. (1968) 2 Mad. 584; 
80 L.W. 408; A,LR. 1968 Mad. 70. 
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being put in possession of her building for the- 
use and occupation by her husband for his- 
business. In Hindu society it is the legitimate: 
duty of the wife to provide comfort to her 
husband and a fortiori it is so for furtherance: 
of the interests of the business of her husband. 
in which it can be safely presumed that she is. 
vitally interested. 


“Thus, the addition of the word ‘son’ iw 
section 10 (3) (a) (iii) of Act XVIII of 1960 
does not militate against the adoption of a. 
reasonable and beneficial construction of the- 
word ‘landlord’ appearing therein. In my: 
view, therefore, the petitioner (wife) is. 
entitled in the circumstances to ask for 
possession of the premises from the tenant. 
for the furtherance of the business of her 
husband which he is admittedly and indis- 
putably carrying on.” 


If the above principle is kept in mind, there 
is no difficulty in countenancing the plea off 
the ‘landlords’ that to serve the requirements: 
of their husbands who carry on business im 
partnership, they require the premises in ques- 
tion. But, the learned counsel for the res~ 
pondent puts forth a contention that the busi- 
ness is a partnership business and such a. 
business is not carried on by the ‘landlords’ 
themselves and it is being carried on only 
by their husbands. In my view, this con—. 
tention is also without substance. Once it 
is taken that the requirements of the 
husbands of the ‘landlords’ are equally ther 
requirements of the ‘landlord’ as recognised by 
Ramaprasada Rao, J., as he then was, in the 
decision referred to above, the language of the 
section is quite comprehensive to enable the]: 
‘landlords’ to recover possession of the premises} : 
concerned for the purpose of the partnership}. 
business of their husbands. A firm is not af- 
legal entity and the partners composing th 
same are principal and agents mutually, each 
partner is carrying on business on behalf of the 
others. It would not be proper to discounten-| . 
ance the plea of the ‘landlords’ on the gro ` 
that the business admittedly carried on by 
their husbands is a partnership business in 
which another or others may also have interest. 
Partnership business is the business of the 
partners. In a collective sense, the business i 
that of the partners as a whole, viz., all the 
members of the firm. May be, cach of th 
holds a fractional interest. By reading section ]0}. 
(3) (a) (iii) of the Act, it ig not possible to}: 
spell out any limitation as to the extent of the|-. 
interest in the business carried on by the ‘land-f. 
lords’or by their husbands. The business could}: 
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be carried on either as a propriotary concern 
or in partnership with others, Such a construc- 
tion alone will be a reatonable one and will 
serve the object of the provision. The require- 
ment for the business carried on by the land- 
lords in partnership with others can be equa- 
ted to the requirement of the landlord himself. 
This has been recognised by a Division Bench 
of this Court consisting of Srinivasan and 
Sadasivam, JJ., in Danmull Sowcar v. Syed 
Al Mohamed.: That requirement need not 
necessarily be that of the landlord alone 
and it can even be that of a member of his 
family, whose interests the landlord is bound 
tO serve. 

5. Learned counsel for the respondent relies 
on the decision of another Bench of this Court 
consisting of Kailasam, J., as he then was, and 
N.S. Ramaswami, J., in Jayaraman v. Rema- 
lingam? for his proposition that the business 
being only a partnership business of the 
husbands of the ‘landlords’, such a requirement 
cannot be served by invoking section 10 (3) (a) 
(iii) of the Act. But, as rightly pointed out by 
V. Ramaswami, J., in Annamalai and Co. v. Sital 
Acht3, the learned Judges of the Bench were not 
expressing any definite opinion on the ques- 
tion whether the landlord could ask for posses- 
sion of a noneresidential building for purposes 
of a business in which either he or any member 
of his family was only a partner and the deci- 
sion ‘of the Bench was rendered on the peculiar 
facts of the case concerned 

6. In the present case, there is no dispute 
that the business is being carried on by the 
husbands of the ‘landlords’ in partnership with 
another. It has not been brought out in evi- 
dence that the carrying on of the said partner- 
ship business is only a ruse to seek the process 
of eviction of the respondent-tenant and that 
the husbands of the ‘landlords’ have no sub- 
stantial, direct or active interest in the said 
partnership business, In the said circumstances, 
I find that the Appellate Authority has aeted 
with impropriety and irregularity when it set 
aside the orders of eviction passed by the Rent 
Controller, and in my view, there is a warrant 
for interference in revision, Accordingly, this 
revision is allowed and the orders of the 
Appellate Authority are set aside and those of 
the Rent Conwoller are restored. There will 
be no order as to costs in this revision. Time 
for vacating three months. 

R.S. Petition allowed. 


a E eee 
l. (1969) 1 M.L.J. 184: LL.R (1969) 2 Mad. 731: 
81 L.W. 432: A.I.R. 19€9 Mad. 214. 
2. 1973 T.N.LJ. 393. 
3. (1978) 1 ML J.337. 
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IN THE HIGH COURT OF JUDICATURE. 
AT MADRAS. 
Present:—V, Sethuraman, J. 
M. Duraiswami Achari 


Petitioner ® 


Pavunammal 


Respondent. 


Tamil Nads Buildings (Lease and Rent Control) Act 
(XVII of 1960), as amended by Act XXII of 
1973, section 10 (2) and Explanation—‘Wilful 
default’ —What is. 


The Rxplanation was added to section 10 (2) of 
the Tamil Nadu Buildings (Lease and Rent 
Control) Act in 1973. The landlady in the 
instant case had given a notice on 17th 
December, 1973, requiring the tenant to pay up- 
the arrears and to vacate the premises. The tenant 
did not take any action within the period of 
two months as contemplated by the Explanation. 
The Explanation therefore squarely applies to the 
facts here as to hold that the default was- 
wilful. The conclusion of wilful default would, 
therefore, have to follow. (Para. 5.] 


In view of the fact that the Explanation has- 
mace the inference of wilful default mandatory 
in certain circumstances and since the facts in 
the present case come within the scope of the 
Explanation, to hold that the tenant was in 
wilful defavit, the Rent Controller and the 
learned Subordinate Judge were right in order- 
ing eviction of the petitioner. {Para. 6.) 


Petition under section 25 of Tamil Nadu Act 
XVIII of 1960 as amended by Act XXIII of 
1973 praying the High Court to revise the order 
of the Court of the Principal Subordinate Jucge, 
Vellore, dated 31st January, 1976 and made in. 
C.M.P. No. 28 of 1975 (H.R.C.O.P. No. 11 of 
1974, Rent Controiler (District Munaf, Arni. 
Court, dated 22nd March, 1975). 


M.N. Padmanabhan and M. A. Adiseshan, 
for Petitioner. 


R. Alagan, P.A. Balasubramaniam and G. Rangana~ 
than, for Respondent. 


The Court delivered the following 


Jupoment:—This revision petition has been 
filed against the judgment of the learned Subor- 
dinate Judge of Vellore, dated 3ist January, 


m—————Č—— M 


*C.R.P. No. 1085 of 1976. 24th August, 1978- 
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1976 in C.M.A. Nv. 28 of 1975. The tenant 
was the appellant before him. The tenant had 
filed R.C.O.P. No 6 of 1974 for depositing 14 
months’ rent in Court and also to deposit 
‘future monthly rents in accordance with the 
provisions of section 8 of the Tamil Nadu 
Buildings (Lease and Rent Control) Act, 1960. 
The landlady filed R.C.O.P. No. 11 of 1974 
‘for eviction on the ground of wilful default. 
It is this eviction petition which came up for 
consideration before the Rent Controller and 
‘by his order dated 22nd March, 1975, the Rent 
‘Controller held that the tenant had committed 
wilful default in the payment of rent, and 
‘therefore ordered eviction of the tenant from 
the premises. It is against this order that 
O.M.A,. No 28 of 1975 was filed. The Rent 
Controller had also dismissed R.C.O.P. No. 6 of 
1974 seeking to deposit the arrears of rent 
and also the future monthly rents. No further 
proceeding appears to have been taken 
against the order in R.C.O.P. No. 6 of 1974. 


2. InC.M A. No. 28 of 1975 the learned 
Subordinate Judge went into two questions, 
namely (1) whether the tenant had committed 
wilful default in the payment of rent, and, (2) 
‘whether there was a proper notice to quit. He 
held that there was a proper notice to quit 
-and thatthe tenant had committed default. 
He, therefore, confirmed the order of the Rent 
‘Controller. It is this order of the learned 
Subordinate Judge that is now challenged in the 
present revision petition by the tenant. 


3. The Jearned counsel for the petitioner 
contended that there was no wilful default in the 
‘payment of rent and thatthe Court below was 
-wrong in proceeding as if there was such a 
default. x 


.4. The tenant had filed R.C.O.P. No. 6 of 1974 
tor depositing 14 months’ rent. It is clear from 
this position itself thathe wasin default for 14 
‘months in the payment of rent. On 17th 
.December, 1973 the landlady sent a notice to 
the tenant intimating that he had to pay 8 
-months’ rent and thatthe uon-payment of rent 
was wilful. She, therefore, terminated the 
‘tenancy and required the tenant to surrender 
possession on or before Ist February, 1974. 
The tepant did nottake any action on the 
‘basis of this notice, which has been marked as 
Exhibit B-l. In the reply notice dated 2nd 
May, 1974, marked as Exhibit A-4, the tenant 
did not deny that rent was duefrom him for 
-8 months. He claimed to have visited the 
landlady in person and tendered the rent and 
‘that it was the landlady that had refused to 
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Teceive the same. He repeated this, also in 
his evidence. The landlady’s son also went 
into the witness-box and denied this statement. 
There are thus only statements of one or the 
other from the witness-box as to whether there 
was a mecting between the tenant and the 
landlady and as to what happened at the time 
ofsuch a meeting. The learned Subordinate 
Judge has drawn the inference that if the tenant 
had approached the landlady and she had 
refused to receive the rent, the tenant could or 
would have sent the rent due by him by 
money order or at least named the Bank 
wherein he deposited the rent due by him, in 
accordance with law. Since he had not done 
so, it was held that he had committed default. 


5. The learned Subordinate Judge has 
referred in this connection to the provisions of 
section 10 {2) of the Act. Section 10 (2) 
provides that a landlord who seeks to evict 
his tenant shall apply to the Controller for 
direction in that behalf. !f the Controller is 
satisfied that the tenant came within the scope 
of any of the sub-clauses, then he was liable 
to be evicted. There is an Explanation which 
provides: 


“For the purpose of this sub-section default 
to pay or tender rent shall be construed as 
wilful, if the default by the tenant in the 
payment or tender of rent continues after the 
issue of two months’ notice by the landlord 
claiming the rent.” 


This Explanation was added in 1973. As pointed 
out already, the landlady gave a notice on 17th 
December, 1973. She required the tenant to 
pay up the arrears and to vacate the premises 
The tenant did not take any action within the 
period of two months as contemplated by the 
Explanation. The Explanation, therefore, squarely 
applies to the facts here so as to hold that the 
default was wilful. The conclusions of wilful 
default would, therefore, have to follow. 


6- The learned counsel for the petitioner drew 
my attention to two decisions of Ramaprasada 
Rao, J., as he then was, in T.S. R jagopalan v. 
M.N. Saraswathi Ammal! and Thaiyanayagi 
Ammal and others v. Ayyaou Chettiar?. These 
two decisions came to be rendered on 23rd 
January, 1975, and 5th February, 1976, 
respectively. It is not clear from these deci- 
sions as to whether the learned Judge had 
occasion to consider the Explanation to section 
10 (2) of the Act, extracted above. In view 








1. G.R-P. No. 303 of 1975. 
2. GR.P. No. 3845 of 1974. 
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qof the fact that the Explanation has made the 
inference of wilful default mandatory in certain 
circumstances and since the facts in the 
present case come within the scope of tho 
Explanation so as to hold that the tenant was 
lin wilful default, the Rent Controller and the 
jlearned Subordinate Judge were right in 
Jordering the eviction of the petitioner. 


4 The revision petition accordingly fails and 
is dismissed. No costs. Time for vacating 
the premises three months from this date. 


R.S. Revision dismissed. 


IN THE HIGH COURT OF JUDI- 
CATURE AT MADRAS. 


Presenr:—V. Sethuraman, 7. 
Valliammai 


v. 


Appallant* 


Respondent. 


Arbitration Act (X of 1940), section 32—Defendant 
in a suit relying on an award as bar to the suit— 
Award not filed in Gourt and mads into decres— 


Effect. 


Where there was noevidence to show that an 
award made by the mediators in a dispute as 
such had been acted upon and it had not been 
filed into Court, the unfiled award will be no 
defence to a suit on the original cause of action. 
As it was not disputed that the original award, 
in the present case, had not been filed in 
Court, the award could not have been relied 
mpon as a defence by the defendant. 


Saroja 


[Para. 5.} 
Cases referred to:— 


Suryanarayana Reddi v. Venkata Reddy, 1.L.R- 
{1949) Mad. 111: 61 L.W. 289: (1948) 1 
M.L.J. 317: A.I.R. 1948 Mad. 436; Sayyapparaju 
Surayya v. Nekkanti Anandayya, (1950) 2 M.L.J. 
313: 63 L.W. 777: A.R. 1951 Mad. 525; 
Venkatasubbayya v. Bapadu, (1950) 2 MLL.J. 
672: A.I.R. 1951 Mad. 458; Mohamed Yusuf v. 
Gulam Mohammed, 1.L.R. (1963) Mad. 922: 
(1963) 2 M.L.J. 287: 76 L.W. 482: A.I.R. 1964 
Mad. l. 


Appeal against the decree of the Court of the 
Subordinate Judge, Kumbakonam in Original 
Suit No. 58 of 1972 dated 26th March, 1974, 


= 





3A. NO, 863 of 1974. 
“LJ-9 


VALLIAMMAI g. BAROJA (Sethuraman, J.) 


7th August, 1978, 
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KE. Raman, for Appellant. 


B.S. Soundarapardian and N. Sankara Vadivel, for 
Respondent. 


The Court delivered the following 


Jovcuent.—The plaintiff in O.S.No. 58 of 1972 
on the file of the Subordinate Judge, Kumba- 
konam, is the appellant. The plaintiff is the 
mother and the defendant is the widow of one 
Chinnaswamy Odayar who died intestate on 
Ist April, 1972, leaving behind, him properties 
described in Schedules A to D to the plaint. 
The plaintiff and ths defendant would be the 
heirs of Chinnaswami Odayar under the provi- 
sions of the Hindu Succeestion Act, 1956, the 
plaintiff and the defendant having each a half- 
share in the properties. The plaintiff therefore 
claimed ition and separate possession of her 
half-share in all the properties described in the 
Schedules. Inthe written statement filed by 
the defendant it waa stated that that there was 
a mediation on 10th April, 1972, as a result of 
which the ‘A’ Schedule lands were allotted in 
favour of the plaintiff and the ‘B’ Schedule 
and other movables were allotted to the defen- 
dant. The decision of the mediatora was said 
to have been engrossed on a paper and the 
plaintiff and the defendant were said to have 
agreed and accepted the award. In these 
circumstances, it was submitted that there was 
no scope for any partition. 


2. The trial Court framed the relevant issues 
and granted a preliminary decree for partition 
of the movable properties and directed the 
plaintiff to bear a half-ahare of certain debts 
owed by Chinnasamy Odayar to the Kumba- 
konam Co-operative Land Mortgage Bank. 
As regards ‘D’ schedule properties it was 
found that there was no such property avail- 
able for partition and therefore the plaintiff’s 
claim was negatived. The plaintiff’s- claim 
with reference to ‘A’ and ‘B’ Schedules was 
negatived because of the award passed by 
the panchayatdars. The plaintiff has filed 
the present appeal contesting the conclusion 
of the Court below as regards ‘A’ and ‘B’ 
Schedule properties. 


3. The learned counsel for the appellant 
submitted that the award had not been filed 
in Court and no decree had been d on 
the basis of the award and that, therefore, the 
plaintiff’s suit in so far as ‘A’ and ‘B’ Schedule 
properties are concerned, could not have 
been dismissed on the strength of such an 
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award. For the respondent, the submission 
was that the award had been acted upon and 
that therefore the Court below acted rightly 
in not granting a decree in plaintiff's favour 
in respect of those properties. 


4. The short question that arises for con- 
sideration is whether the award dated 10th 
April, 1972 and marked as Exhibit B-6 stands 
in the way of the plaintiff’s claim for partition. 
Section 32 of the Indian Arbitration Act 
provides: 


“Notwithstanding any law for the time 
being in force, no suit shall lie on any 
ground whatsoever for a decision upon the 
existence, effect or validity of an arbitra- 
tion agreement or award, nor shall any 
arbitration agreement or award be enforced, 
set aside, amended, modified or in any way 
affected otherwise than as provided in this 
Act.” 


With reference to the awards, there is a special 
provision in sections 14 to 17. Section 14 
enables an award being filed in Court. 
Section 16 provides that the Court may 
modify or correct an award so filed and 
section 16 provides for the remitting of an 
award so filed, .under certain circumstances, 
for reconsideration by the arbitrators. 
Section 17 empowers the Court to pass a 
decree in terms of the award. There was a 
difference of opinion as to whether an award 
which had not been filed into Court could be 
relied upon in defence to an action in the 
context of the provisions of section 32 and the 
related provisions of the Indian Arbitration 
Act. In Suryanarayana Reddi v. Venkata Reddit, 
a Division Bench of this Court held that 
the provisions of sections 32 and 33 of the 
Arbitration Act did not extend to a defence 
as opposed to the filing of a suit, and conse- 
quently a defendant would not be precluded 
from putting forward an award which had 
been fully performed by him in answer to a 
claim by the plaintiff based on the original 
cause of action, although such an award had 
not been filed under the provisions of the 
Act and judgment obtained. The effect of 
the observations of the learned Judges in 
that case waa that even where a defendant 
who relied on the unfiled award had not 
performed his obligations thereunder, he could 
rely on such an award in defence to a suit 
based on the original cause of action. 


ee eeeeeeeSeSeSSSSSeSSSSSSSFeFees 


1. LL.R. (1949) Mad. 111: 61 L.W. 289: (1948) 1 
M.LJ. 317: ALR, 1948 Mad. 436, 
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Raghava Rao, J., in Sayyaparaju Surayya v. 
Nekkanti Anandayya! accepted the proposition 
that even an unfilled award would be a bar 
to a suit on the original cause of action. But 
he took a different view in Venkatasubbayya v. 
Bapady*, Rajagopalan, J., in an unreported 
decision in C.R.P. No. 4110 of 1951 expressed. 
the view tzat the mere existence of an award 
which did not result in a decree under 
section 17 of the Act could not be deemed 
to have taken away the rightof suit which 
could be founded on the original cause of 
action. P.N. Ramaswami, J. in G.M.A. No. 296 
of 1951 and C.R.P. No. 2228 of 1951 took a 
more stringent view as to the maintainability 
of a suit on the original cause of action and: 
held that even an unfiled award could bea 
valid defence to a suit based on the original 
cause of action. When a similar question came 
before Venkatadri, J., he referred it to a Full 
Bench whose decision is reported in Mohamed 
Yusuf v. Gulam ` Mohammed’, Ramachandra 
Ayyar, OJ., who delivered the judgment on 
behalf of the Full Bench after referring elabo- 
rately to all the decisions, on the point of 
this and other Courts, observed : 


“The result of the foregoing discussion is 
that an award made on a reference out of 
Court but which has not been filed into. 
Court in accordance with the Act and judg- 
ment obtained thereon, cannot ordinarily be- 
put up as a defence to an action.” 


It was however added that this did not mean that 
under no circumstances can an unfiled award: 
be relied on asa defence to an action and if 
the terms of the award had been fully performed 
by one of the parties thereto it must certainly 
afford a good defence to an action on the 
original cause of action by the other party. 
This was put on the principle of accord and 
satisfaction. 


evidence to show that the award as such had 
been acted upon. It is therefore not possible to 
bring the case within the exception pointed 
out by Ramachandra Ayyar, CJ., in deliver- 
ing the Full Bench judgment. The present- 
caso would therefore come within the scope ot 


5. Inthe present case there is however ad 





1, (1950) 2 M.L.J. 313:63 L.W. 777: A.LR. 1951 
Mad. 525. 


2, (1950) 2 M.L J. 672; A.LR. 1951 Mad. 458, 


3. I.L R. (1963) Mad. 922: (1963) 2 M L.J. 287= 
76 L.W. 4823 ALR, 1964 Mad. 1. 
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the main principle that an unfiled award is 
no defence to the suiton the original cause of 
action. As it has not been disputed that the 
award in the present case had not been filed 
into Court, the awardcould not have been 
relied upon as.a defence by the defendant. The 
Court below was therefore wrong in non-suiting 
the plaintiff by relying on Exhibit B-6. The 
appeal is accordingly allowed. A preliminary 
decree in respect of the half, share of the 
plaintiff in ‘A’ and ‘B’ Schedule properties will 
be passed. The rest of the decree of the Court 
below is confirmed. There will be no order as 
to costs. 


RBS. 
IN THE HIGH COURT OF JUDICATURE 
AT MADRAS. 
Prusent:—V. Sethuraman, js 
K. Munuswami Goundar 
v. 

Perumal and others Respondents’ 
Motor Vehicles Act (IV of 1939), section 95— 
Lorry loaded with stones carrying two labourers 
from one place to another for loading and unloading 
— Rash and negligent driving—Lorry capsising— 


Injury to persons—Carrying persons in lorry wheth,, 
legal—Persons whether entitled to compensation. 


— 


Appeal allowed: 


Appellant* 


In the absence of any prohibition in th® 
Motor Vehicles Act itself of any person being 
carried the question is one of prudence. The 
standard may vary between two individuals. 
But this difference cannot have any effect on 
the compensation. In fact section 95 (2) (a) 
itself contemplates more than two persons 
travelling in the vehicles, as otherwise, it could 
not have provided for liability to the extent 
of not more than “six persons” in a goods 
vehicle. Though section 95 (2) (a) cannot be 
understood as authorising any goods vehicle 
to carry up to six persons, if it would not other- 
wise be legal to do so, still, so long as there 
is no prohibition against carrying persons in 
the goods vehicle and so long as the limit is 
fixed at “six”? the statutory liability being 
up to a maximum of six, itself suggests that 
there may be more than six travelling in the 
vehicle but that liability would be restricted 
to six, Therefore, the intendment of the Act 
is not to zule out the possibility of more than 
six persons travelling in a goods vehicle, 
ee 
*4A.A.O. Nos, 388, 389 of 1974 (with Memorandum of 
Objections). 26th July, 1978. 
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There is a separate provision for passenger 
vehicles. But as far as a goods vehicle is 
concerned, the abovo provision makes it 
abundantly clear that even more than six 
persons could be carried therein but the liability 
would be restricted to six. The maximum 
liability is also restricted to Rs. 50,000 includ- 
ing the liabilities arising under the Workmen’s 
Compensation Act, 1923. Thus so long as 
the number of persons who have claimed com- 
pensation does not exceed six, the liability 
contemplated by the statute arisng out of the 
negligent and rash driving would have to be 
sustained. [Para. 11.] 


Appeals and the Memorandum of Grosa 
Objections against the order of the Motor 
Accidents Claims Tribunal, Principal Subordi- 
nato Judge, Tiruchirappalli, dated 17th 
November, 1973, and made in M.A.G.T.O.P. 
Nos. 23 and24 of 1971. 


Sriramulu and A. K. Mylswami, for Appellant- 


S. Narayana Iyengar, N. Sivamani and S. Radka- 
krishnan, for Respondents. 


The Court delivered the following 


Jopcuenr.—The second respondent in O.P. 
Nos. 23 and 24of 1971 on thefile of the 
Motor Accidents Claims Tribunal (Principal 
Subordinate Judge), Tiruchirappalli, is the 
appellant in both these appeals. There are 
two appeals because there were two persons 
in respect of whom compensation was claimed 
under the provisions of the relevant Act in 
two separate petitions. 


2. On 30th November, 1969, at about 1 P.M. 
the first respondent was driving lorry No- 
MDS. 8097 in Annavasal-Kudomiamalai Road. 
The lorry capsized and Perumal, the petitioner 
in O.P. No. 23 of 1971 sustained multiple 
injuries to his person and fracture of his right 
hand and left leg. He was removed to the 
Town Government Hospital, Pudukottai, and 
thereafter was admitted in the Government 
Headquarters Hospital, Tiruchirappalli, for 
further treatment. He wes permanently dis- 
abled partially. He is a married person and 
is one of the earning members of the family 
consisting of himself, his parents, brothers and 
sisters. At the time of the accident, he was 
about twenty-five years of age, and he claimed 
to be healthy and hard-working earning a sum 
of Rs. 6 per day. According to him. it was 
due to the rash and negligent driving on the 
part of the first respondent that the lorry 
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capsized resulting in the petitioner sustaining 
injuries and fracture, His further case was 
that as a result of the accident and the fracture 
sustained by him, he was unable to work and 
earn as usual. He impleaded the driver 
Venkatachalam, the owner and the insurance 
company as the respondents and claimed 
Rg. 16,000 as compensation. 


3. In the other O.P., the petitioner is one 
Ramaswami. He had a son by name Subbiah, 
aged about twenty years, Subbiah was travel- 
ling in the same vehicle on that fateful day, and 
in the accident, he sustained multiple injuries 
as a result of which he died. It was claimed 
that the deceased was earning about Rs. 150 
per mensem and as a regult of the death, the 
members of ths family were suffering mental 
agony and loss of earnings. It was contended 
that the accident was solely due to the rash and 
negligent act of the first respondent. A coms 
pensation of Rs. 10,000 was claimed. 


4. In both the cases, the counter-affidavit 
filed by the second respondent was more or loss 
identical. It was contended that the two 
persona had been carried in the lorry without 
the consent and knowledge of the owner and 
that there was no liability on the part of the 
Owner or on the part of the insurance company. 
It was also pointed out that the two persons 
had not been employed for loading or unloading 
and that they were neither invitees nor licencees. 
The allegation of rash and negligent driving on 
the part of the first respondent was denied and 
the quantum of compensation as claimed by 
them was also disputed. The insurance-company 
raised almost identifical grounds. 


5. The Tribunal went into the question 
whether the accident was due to any rash and 
negligent act on the part of the first respondent. 
After considering the evidence, it held that the 
first respondent drove the lorry in a rash and 
negligent manner resulting in the lorry capsising 
and the two persons sustaining multiple injuries, 
one of whom lost his life. The quantum of com- 
pensation was gone into, and, in the case of O.P. 
No. 23 of 1971 the person injured was granted 
a compensation of Rs. 5,000 in respect of his 
partial permanent disability and Ra. 2,000 for 
the pain and suffering undergone by him. As 
regards the other person who lost his life, the 
compensation awarded came to Rs. 7,000 
consisting of Rs. 3,000 for the fatal accident 
and Rs 4,000 for the suffering, agony and loss 
of the earning member of the family. On the 
question as to whether the second respondent, 
the owner of the lorry, was liable, it was held 
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that even for any unauthorised or illegal] act 
on the part of the driver of the vehicle the 
owner would be liable as the driver was hig 
servant and agent. It was therefore held that 
the second respondent in both the cases was 
liable to pay the compensation. As regards 
the insurance-company, the Tribunal was of 
the view that the proviso to section 95 of the 
Motor Vehicles Act which enables passengers 
being carried in the lorry by reason of or in 
pursuance of a contract of employment was 
attracted to this case and that the insurance 
company would not be liable to pay compensa- 
tion in the instant case, 


6. The two appeals have been filed by the 
owner of the vehicle, viz., the second respon- 
dent in the Court below and there are cross- 
objections filed by the twe petitioners in the two 
O.Ps. asking for enhancement of the compensa- 
tion as awarded by the Tribunal. No appeal has 
been filed by the insurance-company as such. 


7. I shall first deal with the appeals filed by 
the second respondent in thetwo O.Ps. He 
is the owner of the vebicle. He would be liable 
if the vehicle had been driven in a rash and 
negligent manner at the time of the accident. 
I shall separately examine the question as to 
whether the two persons who travelled in the 
vehicle would be entitled to compensation on 
account of any illegality in the performance 
of the duties by the first respondent. It is 
enough, at this stage, to examine whether the 
first respondent had driven the vehicle in a rash 
and negligent manner. 


3. The Tribunal has examined the evidence 
in detail and has come tothe conclusion that 
there could be no doubt about the first respon- 
dent having driven the lerry in a rash and 
negligent manner resulting inthe lorry caps 
sising and the two persons sustaining multiple 
injuries thereby. Ido not think it necessary 
to cover the same ground. For the reasons 
given by the Tribunal, with which I agree, I 
affirm the finding that the driving of the 
vehicle ina rash and negligent manner is 
established on the facts herein. 


9. The next question that arises is whether 
the driver of the vehicle acted in any illegal 
manner so that the persons who travelled in 
the vehicle, and who sustained injuries too 
cannot claim any compensation that may be 
available to them under the statute. The lorry 
was carrying stone from Annavasal to 
Thanjavur. In order to load the lorry with 
the stones, it was necessary to employ some 
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persons. It was also necessary to unload the 
stones at the destination, for which also labour 
would be required. It is true that one could 
have employed local labour in Thanjavur at 
point of unloading for the purpose of 
doing the necessary work. But, there would be 
nothing unnatural or illegal in the driver of 
the lorry taking the necessary labour for the 
purpose of unloading. After all, the owner 
would stand to gain by the lorry expeditiously 
finishing its work of delivery and returning for 
being used in any other trip. There is nothing 
to show that there was any prohibition on the 
part of the owner of the vehicle requiring the 
driver not to employ any labour or carry any 
labour during the period of transit. In the 
absence of any such evidence to show that the 
driver had been prohibited from employing any 
such labour or carrying any such labour in 
the lorry, it is not possible to hold that the 
driver, first respondent, did anything illegal 
in taking the labourers. The nature of the 
work is such that the employment of such 
persons was wholly necessary and cannot be 
said to be illegal or unusual. The owner can- 
not escape liability by merely pleading that 
what the driver did was something illegal or 
unusual. Illegality has not been established. 


10, The result of the above findings is 
that the second respondert in both the peti- 
tions would be liable in damages. I shall 
go into the question of the quantum of damages 
separately. At this stage, it is necessary to 
notice only one argument which was advanced 
on behalf of the third respondent, viz., Union 
Co-operative Insurance Society. It was vehe- 
mently contended on its behalf by the learned 
counsel Mr. Sivamaui that the lorry could not 
have carried any passengers at all, that carry- 
ing of passengers would have involved illegality 
and that the insurance policy would not there= 
fore avail in order to claim compensation for 
something that was done illegally. It is in this 
context that I have to notice section 95 of 
the Motor Vehicles Act. That section, in so 
far as it is material, provides: 


(1) In order to comply with the require- 
ments of this chapter a policy of insurance 
must be a policy which— 


(Q) us erascatcccis 


(6) insures the person or classes of persons 
specified in the policy to the extent specified 
in sub-section (2) against any liability which 
may be incurred by himin respect of the 
death of or bodily injury to any person ot 
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damage to any property of a third party 
caused by or arising outof the use of the 
vehicle in a public place: 

Geireann aroari aia x 


Provided thata policy shall rot be required— 


(1) to cover liability in respect of the death, 
arising out of and in the course of his employ- 
ment, of the employee of a person insurod 
by the policy or in respect of bodily injury 
sustained by such an employee arising out 
of and in the course of his employment other 
than a liability arising under the Workmen’s 
Compensation Act (VIII of 1923), in 
respect of death of, or bodily injury to, any 
such employee— 


(a) Led E ST 

(e) if it is a goods vehicle, being carried in 
the vehicle; 

(2) Subject to the proviso to sub-section (1) 
a policy of insurance shall cover any liabi- 
lity incurred in respect of any one accident 
up to the following limits, namely, 


(a) where the vehicle is a goods vehicle, a 
limit of fifty thousand rupees in all, includ- 
ing the liabilities, if any, arising under the 
Workmen’s Compensation Act (VIII of 
1923) in respect of the death of, or bodily 
injury to, employees (other than the driver), 
not exceeding six in number, being carried 
in the vehicle.” 


It is unnecessary to quote the rest of the ` 
provision. 


11. The learned counsel for the insurance 
company contended that in the case of a goods 
vehicle only two persons coald have been 
carried in it and that the liability could arise 
only in respect of those two persons, if at all. 
He was not in a position to refer me to any 
statutory provision which stated that a goods 
vehicle cannot carry more than two persons, 
The learned counsel pointed out that the 
statute contemplated only those persons who 
are actually necessary for the purpose of 
carrying the goods and not any person who 
was employed for loading or unloading pur- 
poses. His point was that for loading and 
unloading. casual labour could have been 
employed at either end, that it was unnecessary 
to carry them all the way in the vehicle with, 
all the consequences flowing therefrom. In 
the absence of any prehibition in the Act itself 


70 


of any person being carried the question is 
one of prudence. The standard may vary 
between two individuals. But this difference 
cannot have any effect on the compensation. 
The learned counsel wants me to read a 
prohibition in the Act, which the Act itself does 
not contain. In fact, section 95 (2) (a) itself 
contemplates more than two persons travelling 
in the vehicle, as, otherwise, it could not have 
provided for liability to the extent of not more 
than “six persons” in a goods vehicle. Though 
section 95 (2) (a) cannot be understood as 
authorising any goods vehicle to carry up to six 
persons, if it would not otherwise be legal to 
do so, still, so long as there is no prohibition 
against carrying persons in the goods vehicle 
and so long as the limit is fixed at “six”, the 
statutory liability to that extent will have to 
be worked out. The fact that the statute itself 
states that the liability is up to a maximum 
of six, itself suggests that there may be more 
than six travelling in the vehicle, but that the 
liability would be restricted to six. Therefore, 
the intendment of the Act is not to rule out 
the possibitity of more than six persons travel- 
ting in a goods vehicle. There is a separate 
provision for passenger vehicle. But as far as 
a goods vehicle is concerned, the above provi- 
sion makes it abundantly clear that even more 
than six persons could be carried therein but 
the Jiability would be restricted to six. The 
maximum liability is also restricted to 
Rs. 50,000 including the liabilities arisa 
ing under the Workmen’s Compensation 
Act, 1923. Thus, so long as the total liabi- 
lity is not in excess of Rs. 50,000 and 
so long as the number: of persons who have 
claimed compensation does not exceed six, the 
liability contemplated by the statute arising 
out of the negligent and rash driving would 
have to be sustained. I do not, therefore, see 
any substance in the contention that the 
insurance company cannot be made liable in 
this case on account of any illegality as put 
forward by the learned counsel for the insurance 
company. 


12. The only question that now remains is 
as regards the quantum of compensation. The 
learned counsel for the cross-objectors conten- 
ded that in each case a larger amount than 
what has been awarded should be awarded. 
i shall first take up for consideration the 
cross-objections in the case of Subbiah who 
lost his life (C.M.A. No, 389 of 1974). The 
petitioner in that case is Ramaswami, his father. 
Accoraing to him, Subbiah was earning about 
Rs. 6 per day. He was said to be aged about 
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seventeen years even though in the petition the 
age was given as twenty years. The Tribunal 
has computed the compensation by taking an 
average earning of Rs. 50 per mensem and the 
duration of the life of the deceased, up to 65 
years. It however, considered that Subbiah 
would have been useful to the famiy only till 
he was married, and it is on that basis the loss 
of earnings was estimated at Rs. 3,000. In 
other words a sum of Ra, 600 was taken as the 
annual earning for a period of five years 
during which Subbiah would have remained, 
unmarried and stayed with the family. Thus it 
was considered that a sum of Rs. 3,000 would 
be the loss of earnings for ths family. A further 
sum of Rs. 4,000 was given for the loss sustained 
by the family on account of mental pain, suf- 
fering and agony. No useful argument was 
advanced for enhanced compensation than 
Rs. 4,000 in respect of the mertal pain, suf- 
fering and agony experienced by the family.| 
As regards the sum of Rs, 3,000 the contention 
strongly urged by Mr, Narayana Ayyangar was 
that the Tribunal had no basis for coming to 
the conclusion that Subbiah would have been 
in the family only fora period of five years 
and after marriage he would have left the 
family. I consider that this criticism of the 
reasoning of the Tribunal is not well-founded. 
It isa matter of common knowledge that 
persons belonging to this class would be 
ordinarily staying in small houses, sometimes 
huts, which cannot accommodate more than 
one family, and that such persons after they 
get married set up a separate establishment. 
I do not, therefore, see anything wrong in the 
Tribunal coming to the conclusion that the loss 
sustained by the family could only be Rs. 3,000. 
As far as the Joss of earning is concerned, 
there is no scope for any interference with 
reference to the case of Subbiah. 


1g. As regards Perumal, the other person who 
sustained multiple injuries and who was also 
fractured in his limbs, the learned counsel 
contended that a sum of Rs. 5,000 had been 
arbitrarily fixed by the Tribunal and that it 
required to be suitably increased. It was sub- 
mitted that Perumal was earning at least 
about Rs. 5 or 6a day and that the average 
monthly earning of Rs. 60, as taken by the 
Tribunal was on the low side. It was further 
submitted that with earnings even at the rato 
of Rs. 60 per mensem, he would normally live 
for a period of 40 or 45 years, in which event 
the compensation should have to be worked 
out at a higher figure than Rs, 5,000. In a 
case like this, it is necessary to bear in mind 
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the fact that Perumal would have been in consideration payable under the agreement 


position to earn for a fairly long period, but fot 
the disability which he had sustained as a result 
of the accident. The estimate of his earnings in 
a way appears to be somewhat low. Taking into 
account the circumstances in which Perumal 
was placed, I would consider that a sum of 
Rs. 7,200 per annum as compensation would 
be more reasonable, so that a sum of Rs. 700 
approximately would be available as income 
and J would enhance the compensation accord- 
ingly. The award of Rs. 2,000 as compen- 
sation for pain and suffering is reasonable and 
is confirmed. 


14. Theresult is that the appeals filed by the 
second respondent are partly allowed in so far 
ag there is modification of the finding of the 
Tribunal as regards the liability of the insurance 
company. The award will be a jeint and 
several one. The cross-objections filed in 
C.M.A. No. 383 of 1974 by Perumal are partly 
allowed. The cross-objections filed in C.M.A. 
No. 389 of 1974 by Ramaswami are dismissed 
in toto. There will be no order as to costs. 

R.S. —— Appeals partly allowed. 


IN THE HIGH COURT OF JUDICATURE 
AT MADRAS. 


ParsEnt:—V. Ramaswami, J. 


A ppellant* 


J. Eu 


faa Resbondnts, 


Ponnuswami Gounder 





Rama Boyan and others 


Specific performance—Suit by some co-promisees to 
enforce specific performance of agreement to reconvey 

ther co-promisees unwilling to specifically enforce 
—Suit maintainable—Procedure to be followsd— 
Plaintiff entitled to conveyance of entire property 
on deposit of the entire consideration—Rights of 
co-promisess to be worked out after execution of con- 
pepance. 


Where the plaintifs are entitled to the relief 
of specific performance merely because some 
of the co-promisees have refused to join them 
` as plaintiffs or even where they do not want 
specific performance of the agreement, their 
right could not be jeopardised by such refusal 
by the other parties. In sucha case, if the 
co-promizees do not want to pay the money, 
the plaintiffs would have to pay in entirety the 
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to convey or reconvey, as the- case may be, 
and on such deposit of the entire money, they 
would be entitled to get a reconveyance of the 
entirety of the suit property though it should 
normally be in favour of the plaintiffs and the 
defendants in whose favour the agreement 
was executed. After the reconveyance is 
executed as such, the rights of the plaintiffs 
and the other defendants in whose favour the ' 
agreement was executed will have to be worked 
out. Specific performance as such, therefore, 
could not be denied to the plaintiffs merely on 
the ground that . the other co-promisees 
(defendants 2 and 3), have refused to join as 
plaintiffs or they do not want the conveyance. 
[Para. 3.] 


ln a case like this, it will not be possible for 
a co-promisee to give up his right so as to 
prejudice the rights of the other co-promisces. 
lt will not be open to the promisor to plead 
that the rights of the other co-promisees should 
be separated from that of the plaintiffs and 
that he will execute the conveyance only as 
regards a portion of the suit properties. 

[ Para. 8.] 


Cases referred to:— 
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Shakur Sahib v. Abdul Rahiman Sahib, (1923) 
L.L.R. 46 Mad. 148: 44 M.L.J 107: 17 M.L.W. 
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S.C, 2439; Pyari Mohan Bose v. Kedarnath Roy, 
(1899) I.L.R. 26 Cal. 409 (F.B.): 3 C.W.N. 
271; Bivi Singh v. Nawal Singh, (1902) ILL.R. 
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Appeal against the decree of the District Court 
of Dharmapuri at Krishnagiri in A.S. No. 14 
of 1973 preferred against the decree of the 
Court of the Principal District Munsif’a Court 
of Krishnagiri in O.S. No. 1192 of 1971. 


V. Nicholas, for Appellant. 


V. Krisknan and 
Respondent. 


The Court delivered the following 


Jupomenr.—The first cefendant is the appel- 
lant. The second plaintiff and the third 


P. Veeravagkavan, for 
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defendant are the sons of the first plaintiff and 
the second defendant is the wife ofthe first 
plaintiff. The suit properties were originally 
owned by the plaintiffs and defendants 2 and 
3. They sold them for a sum of Rs. 2,500 
under a sale deed dated 6th May, 1969. On 
the date of sale itself, the first defendant 
executed an agreement to reconvey the pro- 
perties to the plaintiffs and defendants 2 and 
"3 within five years from the date of sale on 
receipt of the consideration of Rs. 2,500. It 
is to enforce this agreement to reconvey the 
plaintiffs filea the present suit. The plaintiffs 
tendered the entire consideration within the 
time stipulated and demanded the execution 
of the sale deed by the first defendant. They 
also issued a notice demanding the specific 
performance, but the first defendant refused to 
execute the same. Since defendants 2 and 3 
did not co-operate with the plaintiffs, the suit 
was filed by the plaintiffs alone for specific per- 
formance of the agreement to reconvey. The 
plaintifs had deposited the entire amount of 
Rs. 2,500 in Court. The main contention of 
the first defendant was since the agreement to 
reconvey was in favour of the plaintiffs and 
defendants 2 and 3 the suit by the plaintiffs is 
not maintainable and in any case since the 
second and third defendants did not want any 
re-conveyance of the properties, the decree for 
specific performance, could not be granted in 
favour of the plaintiffs. It was farther con- 
tanded that in any case, the plaintiffs would be 
entitled to only 4% of the properties to be 
reconveyed and not the entirety. It may be 
mentioned that the second and third defendant 
filed a written statement stating that they did 
not want any re-conveyance, that they have no 
money to pay and that they give up the right 
under the contract, The trial Court dismissed 
the suit following the decision of this Court in 
Koripalli Ramiak v. Sajja Subbiah and others). 
But, on appeal the learned District Judge came 
to a different conclusion and held tbat the suit 
was maintainable, that the plaintiff is entitled 
to specific performance of the entirety of the 
contract. In coming to this conclusion, the 
learned District Judge followed the two later 
_ Judgments of this Court in Kondapaneni Kottayya 
V. Gangaru Seshayya alias Pede? and Abdul Shakur 
Sahib v. Abdul Rekiman Sahib and another? in pre- 
ference to the decision in Koripalli Ramiah v. 
Sajja Subbiah and others! and the Calcutta deci- 








1. 1912 M.W.N.415: 18 LC. 315. 

2, 1913 M.W.N. 995: 21 L.C. 778. 
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216: 72 1.0. 868: A.I.R, 1923 Mad. 284, 


THE MADRAS LAW JOURNAL EBPORTS 


{1979 


sion in Safiur Rahiman v. Maharamunnessa Bibit 
It is against this judgment the first defendant 
has preferred the second appeal. 


2. The question of law that arises for considera- 
tion in this second appeal is whether the suit 
could be maintained by some only of the 
promisees as plaintiffs in a case where the relief 
asked for is specific performance of the contract, 
especially, when the othera do not want to 
specifically enforce the contract. Section 45 of 
the Contract Act was relied on in Safiur Rahiman 
v. Maharammunnessa Bibi} and Koripalli Ramiak 
v. Sajja Subbiah and others? in support of the 
view that the suit is not maintainable, Section 45 
of the Contract Act reads as follows: 


“When person has made a promise to two or 
more persons jointly, then unless a contrary 
intention appears from the contract, the 
right to claim performance rests, as between 
him and them, with them, during their joint 
lives, and after the death of any of them 
with the representative of such deceased per- 
son jointly with the survivor or the survivors 
and, after the death of the last survivor with 
the represeutatives of all jointly.” 


3. The Supreme Court considered the scope 
of section 45 with reference to Order 1, rule 1 
of the Code of Civil Procedure in the decision 
reported in Jahar Roy v. Premji Bhimji.2 Their 
Lordships held: 


“The section thus deals with devolution of 
joint rights in the case of joint promisees, 
but it does not deal with a case where, a 
joint promisee does not want to join as a 
co-plaintiff and is arrayed as a pro forma 
defendant with the specific plea that no relief 
is claimed against him.” 


Again, after referring to Order 1, rule 1. Their 
Lordships observed: 


“This is a general rule which takes care of 
the interests of the defendant who is interest- 
ed, in the case ofa suit like this, in having 
all the lessors as parties to the suit so that 
he may not be subjected to further litigation. 
But the rule is not without an exception. 
The reason is that a person cannot be com- 
pelled to be a plaintiff for, as is obvious, he 
cannot be compelled to bring an action at 





— 


1. (1897) LL.R. 24 Cal. 882. 
2. 1912 M. W.N. 415: 18 LC. 315, 
3. AJR. 1977 S.O. 2439. 


a) 


law if he does not want to do so. At the 
same time, it is equally true that a person 
be cannot be prevented from bringing an action 
by any rule of law or practice, merely, 
because he is a joint promisee and the other 
promisee refuses to join asa co-plaintiff. The 
proper and the only course in such a case is to 
join him as a pro forma defendant. As would 
appear from Biri Singh v. Nawal Singh}, 
which was decided in 1898 and Pyari Mohan 
Bose v. Kedarnath Roy,? which was decided in 
1899 it has consistently been held by Courts 
in this country that where two parties con- 
tract witha third party, a suit by one of 
the joint promisees, making the other as co- 


defendant, is maintainable even if the plain-' 


tiff does not prove that the other joint pro- 
misee has refused to join him as a co-plain- 
tif.” 
The Privy Council also considered the question 
in the decision reported in Mongkibsi v. Cooverji 
Umersey,® and it was held therein: 


“It has long been recognised that one or 
more of several persons jointly interested can 
bring an action in respect of joint property 
and if their right to sue is challenged can 
amend by joining their co-contractors as 
plaintiffs if they will consent or as co- 
defendants if they will not.” 


This passage was quoted with approval by the 
Supreme Court in the case above cited. There 
could, therefore, be no bar that in a case where 
the contract was in favour of more than one 
person and if some of them are not willing to 
join as plaintiffs, the others could file a suit 
imp] eading those who are not willing as defen- 
dante anda person canno tbe prevented from 
filing a suit merely because he is only a joint 
promisze and the other promisees have refused to 
join him in filing the suit. The main basis of the 
judgments in Safiur Rahiman v. Makaramunnissa 
Bibi* and Koripalli Ramiah v. Sajja Subbiah and 
others® ig therefore no longer available. In 
fact the two later bench decisions in Kondapa 
neni Rottayya v. Gangaru Seshayya alias Beds® and 
Abdul Shaker Sahib v. Abdul Rahiman Sahib? have 
dissented from the decision in Koripalli Ramiah 
v. Sajja Subbiah and others’ and held that 








1. (1902) I.L.R. 24 All. 226. 
2, (1899) LL.R. 26 Cal. 409 (F.B.):3 C.W.N. 271. 
3. (1939) 2 M.L.J. 366: 50 L.W, 926: E6 T.A. 210: 182 
I.C, 1: A.L.R. 1939 P.C. 170, 

4, (1897) LL.R-.24 Ca), 832, 
5. (1912) M.WN.415. 

6. (1913) M.W.N. 995. 

7. (1923) I.L.R. 46 Mad. 148: 
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one of the joint promisees could file a snit 
impleading the others who are not willing 
to join them, as defendants in the suit. 
These two later judgments were followed by 
Ismail, J., in Kandasami v. Venkatachala Kandar! 
where the learned Judge had considered the 
earlier judgments in detail. The learned 
Judge also pointed out that in a case for 
specific performance, the relief to be granted 
being in the nature of discretion of the Court 
where there are no sufficient grounds for 
rejecting the claim of the plaintiff for specific 
performance the Court cannot refuse to grant 
the relief merely on the ground that some of them 
had refused to join. The learned counsel for 
the appellant tried to distinguish the decision 
in Ka.dasami v. Venkatackala Kandar! on the 
ground that in that case the learned Judge 
specifically found that the refusing parties 
have colluded with the defendant against 
whom the relief was sought and that therefore 
the plaintiff was entitled to the relief. I am 
unable to agree with this argument of the 
learned counsel. It is true that the learned 
Judge pointed out that the defendants 2 and 3 
had colluded with the first defendant in order 
















the judgment. In my opinion, the ratio of the 
judgment is that where the plaintiff is entitled 
to the relief, merely because some of them 
have refused to join him as plaintiffs or even 
where they do not want the specific perform- 
ance of the agreement, his right could not 
be jeopardised by such refusal by the other 
parties. In such a case, I am of the view that 
if the defendants do not want to pay the 
money, the plaintiff would have to pay the 
entirety of the consideration payable under 
the agreement to convey or re-convey, as the 
case may be and on such deposit of the entire 
money, he would be entitled to get a con 
veyance of the entirety of the suit property, 
though it should normally be in favour of the 
plaintiff and the defendants in whose favour 
the agreement was executed. After the con- 
veyance is executed as such, the rights of the 
plaintiff and the others, defendants in whose 
favour the agreement was executed will have 
te be worked out. The ific performance 
as such therefore could not be denied to th 

plaintiff merely on the ground that defendants 
2 and 3 have refused to join as plaintiffs or 
that they do not want the conveyance. It 
may also be pointed out that in a case of this 


— 
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natore, it will not be possible for one co" 
‘\promisee to give up his rights so as to prejudice 
the rights of the other co-promisees. There- 
fore, the first defendant also would not be 
entitled to claim that ke will execute only 
with reference to $ of the suit properties on the 
ground that if the conveyance is executed in 
favour of the plaintiffs and defendants2 and 
3, defendants 2 and 3 would be entitled to $ 
of the properties conveyed. The rights between 
the plaintiffs and the defendants would have 
to be worked out with reference to the agrec- 
ments between them and it is not open to 
the first defendant to plead that the second 
and third defendants’ right should be sepa- 
rated from that of the plaintiffs. Accordingly, 
the judgment and decree of the lower appel- 
late Court is correct and does not call for 
interference. The second appeal fails and 
it is dismissed, but there will be no order 
ag to costs. 


R.S. Second appeal dismissed 





IN THE HIGH COURTOF JUDICATURE 
AT MADRAS. 


PrrsentT:— T. Ramaprasada Rao, Cj, 
and G. Ramanujam, 3. 
V. Govindasamy and another 

Petitioners.* 


v. 


The State of Tamil Nadu, represented by 
the District Collector of Thanjavur 
Respondent. 


Tamil Nadu Land Reforms (Fixation of Ceiling on 
Land) Act (LVII of 1961) as amended by the 
Tamil Nadu Land Reforms (Reduction of Ceiling on 
Land) Act (XVI of 1970), section 5—Husband 
andwife owning separate lands—Computation for 
purposes of fixing cetling—Wife to be taken asa 
member of the family of the husband—Lands held 
by both to be treated as one unit. 


A conjoint reading of sections 3 (34), 3 (14), 3 
{42), 5 (1), 5 (2), 5 (4) and 5 (5) of the Tamil 
Nadu Land Reforms (Fixation of Ceiling on 
Land) Act clearly indicates that a family, 
which comes under the definition of a person 
referred to in section 5 which fixes the ceiling 
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area, can hold a basic extent of 15 standard 
acres plus five additional acres for every mem- 
ber of the family in excess of 5 subject to the 
ceiling of 30 standard acres fixed under section 
5 (5). According to section 5 (2) for purpose 
of fixing the ceiling area of the family under 
that section, all the lands held individually by 
the members of the family shall be demed to 
be held by the family. Section 5 (4) clearly 
provides that where the siridhana land held by 
any female member of the family together with 
the other land held by the other members of 
the family is in excess of 15 standard acres, 
the female member concerned may held, in 
addition to the extent of the land which the 
family is entitled to hold under sub-section 
(1) stridhana land not exceeding 10 standard 
acres. According to the proviso to section 5 
(4) (c) where the stridkana land held by 
a female member is included in the extent 
of land which the family is entitled to hold 
under sub-section (1) and the extent of 
stridkana land so included is more than 10 
standard acres, then the female member is 
not entitled to hold any stridkana land in 
addition to the extent so included. In the 
light of the provisions set out above, it is not 
possible to say that the ceiling area ofa female 
member should be fixed separately merely 
because she holds land apart from the lands 
held by the other members of the family and 
thereby exclude her from the fold of the 
family. Section 5 (4) merely gives a concession 
to a female member of the family, and merely 
because a female member is not entitled to 
that concession, she cannot be treated as being 
separate from the family for the purpose of 
fixing the ceiling area of the family, as other- 
wise it will lead to the absurd result ‘that 
whenever a stridhana land is held by a female 
member of a family whatever its extent may 
be, her holding will have to be treated inde- 
pendently without reference to the family and 
such a position is not tenable on a reading of 
the provisions of the Act. [Paras. 12 and 13.) 


The view that the holding of the wife can be 
clubbed along with that of the husband only 
if she holds 10 standard acres or lesa and not 
when she holds more than 10 standard acres 
receives no support from the Act. The proviso 
to section 5 (4) seems to suggezt that even if 
the lands held by a female member exceeds 10 
standard acres, the same can be included in 
the holding of the family, but in that event the 
female member wi!l not be entitled to hold 
any extra extent as stridkgna land in addition 
to the extent included in the family’s holding, 
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A female member of a family shall not be 
deemed to be a member of that family only in 
cases coming under clause (5) of section 5 (4), 
that is only when the additional extent of land 
which the female member is entitled to hold as 
stridhana under section 5 (4) exceeds 5 stan- 
‘dard aeres and not in other cases, [Para. 14.] 


Petition under section 83, Tamil Nadu Act 
{LVIII of 1961) praying the High Court to 
tevise the decree of the Court of the Land 
Tribunal, Mayuram, dated 26th April, 1974, and 
passed L.T.C.M.A. No. 12 of 1973 (M.R.I. 
46 (G), Authorsied Officer (Land Reforms), 
Mayuram. 


V. Sridevan, for Petitioners. 
The Additional Government Pleader, for State, 
The Court made the follwing 


Oaper :—In this revision one V. Govindasamy 
and his wife, G. Gnanambal Ammal are the 
petitioners. This revision arises out of proceed- 
ings taken under the Tamil Nadu Land Reforms 
(Fixation of Ceiling on Land) Act (LVIII of 
1961), hereinafter referred to as ‘the Act.’ The 
Authorised Officer (Land Reforms) of Mayu- 
tam, initiated proceedings against the peti- 
tioners under the Act, as amended by the Tamil 
Nadu Land Refcrms (Reduction of Ceiling on 
Land)Act (XVII of 1970). The holdings held 
by the petitioners on the relevant date are as 
follows: 








Ordinary Standard 
acres. acres. 
V. Govindasamy 12.793 7.13 
G. Gnanambal Ammal. 26.48} 15.02 
Total : 39.28 22.15 








The draft statement under section 10 (1) of 
the Act was published after satisfying the for- 
malities contemplated under the Act and it 
was proposed to declare an extent of 8.03 
ordinary acres equivalent to 5.02 standard acres 
as surplus from the above holdings. V. Govinda- 
samy made objections to the draft statement 
and he put forth two objections. The first one 
isthat his family consists of 9 members, viz., 6 
sons, and 2 unmarried daughters and as such, 
his family is entitled to hold 30 standard acres. 
‘The second objection is that pursuant to an 
agreement of sale entered into on 2nd January, 
1970 with one Ghouse Maracair of Eduthe- 
katti Sathanur, he has parted with possession 
of 8.434 ordinary acres and hence the said 


extent should be excluded from the holdings 
of the family. The Authorised Officer (Land 
Reforms) of Mayuram, considered these objec- 
tions and they were repelled by him. 
Aggrieved by the above decision of the Autho- 
rised Officer, the petitioners herein perferred 
C.M.A. No. 12 of 1973 which was heard and 
disposed of by the Land Tribunal (Subordinate 
Judge) of Mayuram, and the Land Tribunal 
dismissed the appeal. However, it gave a direc- 
tion to the Authorised Officer to give .an 
option to the parties as contemplated under 
section 10 (3) and (4) of the Act. -The pre- 
sent revision is directed against the orders of 
the Land Tribunal. 


2. Mr. V. Sridevan, learned counsel for the 
petitioners, is not pressing the contention with 
reference to the agreement of sale and parting 
with of possession of an extent of 8.434 ordinaty 
acres and the learned counsel urges in main the 
contention with regard to the strength of the 
family and the right of the family to hold 30 
standard acres. To appreciate this contention 
raised, it will be advantageous if the relevant 
provisions of the Act are extracted; 


Section 5 (1) (a) and (b) read as follows: 


“5, Geiling area.—(1) (a) Subject to the 
provisions of sub-section (3-A) and (3-C) 
and of Chapter VIII, the ceiling area in the 
case of every person re than the institu- 
tions referred to in clauses (c) and (d) and 
subject to the provisions of sub-sections (3-A), 
(3-B), (4) and (5) and of Chapter VIII) 
the ceiling area in the case of every family 
consisting of not more than five members 
shall bo 15 standard acres; 


(5) The ceiling area in the case of every 
family consisting of more than 5 members 
shall, subject to the provisions of sub-sections 
(3-A), (3-B), (3-C), (4) and (5) and of 
Ghapter VIII, be 15 standard acres together 
with an additional 5 standard acres for 
every member of the family in excess of five.” 


g. The expressions used in the above sections 
are ‘person’ and ‘family’. ‘Person’ has been 
defined by section 3 (34) as follows: 


« Person’ includes any company, family, 
firm, society or association of individuals, 
whether incorporated or not; or any private 
trust or public trust.” 


Since ‘person’ includes family, the definition of 
‘family’ in section 3 (14) may be extracted, 
which is as follows: 
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“ ‘family’ in relation to a person means the 
person, the wife or husband, as the case 
may be, of such person and his or her— 


(i) minor sons and unmarried daugthers, and 
(i) minor grandsons and unmarried grand- 
daughters in the male line, whose father and 
mother are dead.” 


Section 5 (5) lays down the maximum extent 
that could be held by a family as follows: 


“*(5) Notwithstanding anything containcd in 
sub-section (1) and in sub-section (4) and 
in Chapter VIII the total extent of the land 
held or deemed to be held by any family 
shall in no case exceed 30 standard acres.” 


Section 5 (2) reads as follows: 


**(2) For the purposes of this section, all the 
lands held individually by the members of 
a family or jointly by some or all of the 
members of such family shall be deemed to 
be held by the family.” 


Section (5) (4) is to the following effect: 


(4) (o) Subject to the provisions of sub-sec- 
tion (5) where the stridhana land held by 
any female member of a family together 
with the other land held by all the members 
of that family is in excess of 15 standard 
acres the female member concerned may 
hold, in addition to the extent of land which 
the family is entitled to hold under sub= 
section Qs stridhana land not exceeding 10 
standard acres: 


Provided that where any extent of stridkana 
land hold by a female member is included 
in the extent of land which the family is 
entitled to hold under sub-section {1) and in 
case where the extent so included is— 


(i) 10 or more than 10 standard acres, she 
shall not be entitled to hold any stridkana 
land in addition to the extent so included; 
or 


(#) less than 10 standard acres, she may hold 
in addition to the extent so included an extent 
of stridkana land which together with the 
extent so included, shall not exceed 10 
standard acres, 


(5) Where the extent ot stridhana land held 
under clause (a) by any female member of a 
family consisting of more than five members— 


(3) is 5 or more than 5 standard acres, she 
shall not be deemed to be a member of that 
family for the purposes of clause (b) of sub- 
section (1); or 
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(i) is lesa than 5 standard acres, the addi- 
tional extent of 5 standard acres allowed 
under clause (4) of sub-section (1) shall be 
reduced by the same extent as the extent 
of stridkana land so hold.” 


Section 3 (42) defines ‘stridkana land’ as 
follows: 


“© ‘Siridhana land’ means any land held on. 
the date of the commencement of this Act. 
by any female member of a family in hor 
own name.” 


The reasoning of the Authorised Officer can 
be well gathered from the following observa- - 
tion in his order: 


“There is no force in the argument put forth. 
by the counsel for the petitioner that he is 

entitled to hold 30,00 standard acres of land 

since his family members are 9 and no sur-- 
plus can be declared under section 1, in the 

draft statement as already published. The- 
proposed surplus shown in the draft state- - 
ment published under section 10 (i) of the 

Act has been carved out under section 6 i.e., 

from the lands held by the lady member, i.¢., 

Gnanambal, wife of Govindasamy as on 15th 

February, 1970. The number of members - 
in the family has nothing to do with the 

calculation of ceiling in respect of the land. 
held by the female membera of the family 

since, in this case the surplus arrived at is 

from the lands held by the female member as 

on 15th February, 1970, and since only an 

extent of land held by her, i.e., 5,02 standard 

acres of lands is over and above 10.00- 
standard acres, the extent of lands that can 

be allowed to the female member as stri- 

dhana, there is no reason to interfere with 

the surplus declared already in the draft 
statement prepared under section 10 (i).” 


The Land Tribanal also has proceeded on the 
same trend and observes that the first appel- 
lant’s (the first petitioner) femily is entitled to 
hold 30 standard acres and tbe second appel- 
lant (the second petitioner) can hold only lands 
not exceeding 10 standard acres. 


4- The question that comes up for considera- 
tion in the revision is, whether this reasoning 
of the forums below can be sustained on a 
proper construction of the provisions of the 
Act. The definition of ‘person’ includes a 
family and ‘family’ means the person, the wife 
or husband, as the case may be, of such person. 
and his or her minor sons and unmarried 
daughters, etc. Section 5 (2) lays down that for- 
the purposes of section 5, all the lands held- 
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individually by the members of a family or 
jointly by some or all of the members of such 
family shall be deemed to be held by the family. 
Section 5 (4) proviso speaks about a case 
where an extent of siridkana land held by a 
female member is included in the extent of 
land the family is entitled to hold under sub- 
section (1). From a reading of the above 
provisions, it is not possible to say that a 
female member should be assessed separately 
thereby excluding her from the fold of the 
family, whenever that female member holds 
stridhana land. The definition of ane 
takes in the wife and by virtue of sub-section ( 
of section 6, all the lands including  stridkana 
lands held individually by the members of 
the family shall be deemed tobe held by the 
family. The husband, the wife and the 
children within the meaning of section 3 (14) 
of the Act can go together. Sub-section (4) of 
section 5 speaks about a concession given to 
a female member in respect of siridhana land. 
But it cannot be taken that whenever stridhana 
land is held by a famale member of a family, 
she will have to be assessed independently 
without reference to the family. Such a 
construction does not appear to be tenable on 
a reading of the provisions of the Act. If the 
above principle is kept in mind, I find that 
the forums below have not adverted to the 
game and they have acted under the impres- 
sion that the female member has to be assessed 
separately. Ifthe husband, the first petitioner, 
the wife, the second petitioner and the child- 
ten, who are stated to be 9 and about which 
there is no dispute raised, constitute a family 
then under section 5 (1), read with section 5 
{5) the family will be entitled to hold 30 
atandard acres. In the present case, the total 
holding comes to 22.15 standard acres. If this is 
s0, the holdings come within the ceiling area 
and there is no warrant for declaring and 
taking any surplus. 


5. Shri K. Venkatasamy, learned Additional 
Government Pleader, brings to the notice of 
this Court the judgment of Mohan, J., in 
K.C. Pertakolandat Raja v. The State of Madras 
by the Gollector of South Arcot at Cuddalore and 
the Authorised Officer, Land Reforms, Cuddalore. 
Though the facts of the case are not clear 
from the order of the learned Judge the 
yearned judge states as follows: 


“I think the view of the Court below that 
the wife’s holding cannot be computed for the 
purpose of fixing the ceiling of the holding ot 
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the petitioner is corect because, admittedly, 
she owns 25 standard acres in her name. 
Her holding can be computed along with 
that of the petitioner only if she holds 16 
standard acresfor less, Therefore, I am unable 
to sce merits in this revision which is 
hereby dismissed. No costs.” 
A reading of the above order seems to convey 
that the holding of the wife can be computed 
along with that of the husband only if she 
holds 10 standard acres or less, Since I am 
obliged to take a different view, as could be 
seen from the discussion set out above, I feel 
that the ambiguities, if any, will stand cleared 
by a decision of a Bench of this Court. In this 
view, I direct the papers be Placed before my 
Lord, the Chief Justice for orders for posting 
before a Division Bench. 


6. In pursuance of the above order, this peti- 
tion coming on for hearing before this Court on 
Tuesday, the 11th July, 1978, and upon hear- 
ing the arguments of Mr. V. Sridevan, Advo- 
cate for the petitioners and of the Additional 
Government Pleader on behalf of the respon- 
dent and this case having stood over for consi- 
deration till this day, the Court made the fol- 
lowing Order: 


The Order of the Court was delivered by 


Ramanujam, 7.—This revision petition was 
initially heard by Nainar Sundaram, J., but 
as the learned Judge did not agree with the 
view expressed by Mohan, J- in K. C. Peria- 
kolandai Raja v. State of Madras’ which was 
relied on by the respondent, he referred the 
matter for an authoritative ruling of a Division 
Bench. 


8. The Authorised Officer (Land Reforms), 
Mayuram, initiated proceedings for the fixation 
of the ceiling area of the petitioners herein 
who are husband and wife under the provisions 
of the Tamil Nadu Land Reforms (Fixation of 
Ceiling on Land) Act LVIII of 1961) herein- 
after referred to as ‘the Act, as amended by 
the Tamil Nadu Land Reforms (Reduction of 
Ceiling on Land) Act XVII of 1970. 


The holdings held by each of the petitioners 
on the relevant date were as follows :— 
Ordinary Standard 
acres acres 
V. Govindaswamy (Husband) 12.79} 7.13 
G. Gnanambal (Wife) _ 26.484 15.02 


_ 


Total 39.28 29.15 








—_—_—_—_—_—_—_—_—_ ee 
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In the draft statement issued under section 10 


(1) of the Act, it was proposed to declare an family, 


extent of 8.03 ordinary acres equivalent to 
5.02 standard acres as surplus from the above 
holdings. The first petitioner filed his objec- 
tions to the draft statement contending (1) that 
his family consists of 9 members, namely, him- 
self his wife, five sons and two unmarried 
daughters and as such, his family is entitled to 
hold 30 standard acrea and (2) that in pur- 
suance of an agreement of sale entered into on 
2nd Jannaery, 1970 with one Chouse Maracair, 
he had parted with possession of 8.43 ordinary 
acres and hence the said extent should be 
excluded from the holding of the family. The 
Authorised Officer repelled those objections 
and declared an extent cf 5.02 standard acres 
as surplus as proposed in the draft statement. 


9. Agerieved by the decision of the Autho- 
rised Officer, the petitioners preferred an appeal 
in C.M.A. No. 12 of 1973 to the Land Tribunal 
(Subordinate Judge), Mayoram. That appeal 
having been dismissed, the petitioners have 
preferred this revision petition. 


1p. The second of the objections taken by the 
petitioners before the Authorised Officer and 
before the Land Tribunal has not been pressed 
before us and we are left only with the first 


contention. 


11. As regards the first contention, it is sub- 
mitted by Mr. V., Sridevan, learned counsel for 
the petitioners, that the Authorised Officer has 
erroneously treated 5.02 standard acres out of 
the lands owned by the second petitioner as 
surplus, overlooking the fact that the second 
petitioner being the wife of the first petitioner 
will have to be taken as a member of his family, 
that lands held by both of them have to be 
treated as one unit for the purpose of determin- 
ing the ceiling area of the family, and that if the 
lands owned by both the petitioners are taken 
as forming one unit, then the family of the 
petitioners consisting of 9 members is entitled to 
hold 30 standard acres as per the provisions 
of the said Act. 


12. To appreciate the said contention of the 
petitioners, it is necessary to refer to the material 
provisions of the Act. 


“Person” has been defined by section 3 (34) 
of the Act as follows: 


‘s (Person? includes any company, family, 
firm, society or association of individuals 
whether incorporated or not; or any private 
trust or public trust.” 
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Since ‘person’ has been defined as including in 
we have to see the definition 
of family. Family has been defined 
section 3 (14) as followa:— 


“ ‘family’ in relation to a person means the 
person, the wife or husband, ag the case 
may be, of such person and his or her (3} 
minor sons and unmarried daughters, and 
(îi) minor grandsons, and unmarried 
grand-daughters in the male line whose 
father and mother are dead.” 
Section 3 (42) defines ‘sirtdhana land’? as 
follows:— 


‘* ‘Stridkana land’ means any land held on 
the date of the commencement of the Act by 
any female member of a family in her own 
name”. 


Section 5(1) (a) and (4) which fixes the ceiling 
area of every person are extracted below: 


“5. Ceiling areas (1) (a) Subject to the 
provisions of sub-sections (3-A), and (3-C) 
and of Chapter VIII, the ceiling area in the 
case of every person (other than the institu- 
tions referred to in clauses (c) and (d) and 
subject to the provisions of sub-sections (3-A), 
( 3-B), (3-C), (4) and (5) and of Chapter VIII 
the ceiling area in the case of every family 
consisting of not more than five members 
shall be 15 standard acres; 


(6) The ceiling aren in the case of every 
family consisting of more than five members 
shall, subject to the provisions of sub-sections 
3-A), (3-B), (3-C), (4) and (5) and Chapter 
II, be 15 standard acres together with an 
additional] 5 standard acres for every member 
of the family in excess of five.” 


Section 5(2) which is quite relevant for the 
ae of the present discussion is extracted 
ow: 


(2) For the purpose of this section, all the 
lands held individually by the members of 
a family or jointly by some or all of the 
members of such family shall be deemed to 
be held by the family.” 


Section 5(4) so far as it is relevant is 
follows:— 


*4(a), Subject to the provisions of sub-section 
(5), where the stridhana land held by any 
female member of a family together with the 
other land held by all the members of that 
family is in excess of 15 standard acres, the 


as 


T] GOVINDASAMY U. STATE OF TAMIL NADU (Ramanujam, J.) 


female member concerned may hold in 
addition to the extent of land which the 
family is entitled to hold under sub-section 
(1), stridhana land not exceeding 10 standard 
acres: 


Provided that where any extent of stridhana 
land held by a female member is included in 
the extent of land which the family is entitled 
to hold under sub-section (1) and in case 
where the extent so included is:— 


(i) 10 or more than 10 standard acres, she 
shall not be entitled to hold any stridkana 
land in addition to the extent so included; or 


(it) less than 10 standard acres, she may 
hold in addition to the extent so included 
an extent of stridhana land which together 
with the extent so included, shall not exceed 
10 standard acres. 


(b) Where the extent of siridkana land held 
under clause (a) by any female member of 
a family consisting of more than five 
members. 


(i) is 5 or more than 5 standard acres, she 
shall not be deemed to be a member of that 
family for the purposes of clause (b) of sub- 
section (1); or 


(it) is less than 5 standard acres, the addi- 
tional extent of 5 standard acres allowed 
under clause (b) of sub-section (1) shall be 
reduced by the same extent as the extent of 
stiidhana land so held.” 





Section 5 (5) lays down the maximum extent 
that could be held by a family and that provi- 
sion is as follows:— 


‘Notwithstanding anything contained in 
sub-section (1) and in sub-section (4) and 
in Chapter VIII the total extent of the land 
held by any family shall in no case exceed 30 
standard acres.” 


A conjoint reading of the above provisions of 
the Act clearly indicates that a family, which 
comes under the definition of a person referred 
toin section 5 which fixes the ceiling area, 
can hold a basic extent of 15 standard 
cres plus five additional acres for every 
mber of the family in excess of 5 subject to 
the ceiling of 30 standard acres fixed under 
section 5(5). In this case there is no dispute 
that the petitioners’ family consists of 9 members. 
Therefore, their family is entitled to hold the 
maximum extent of 30 standard acres. According 
to section 5(2) for purpose of fixing the ceiling 
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area of the family under that section, all the 
lands held individually by the members of the 
family shall be deemed to be held by the 
family. As per this provision, the lands held} 
by each of the petitioners has to be clubbed 
together and treated as the holding of the 
family. Admittedly the total extent held by 
both the petitioners is only 22.15 standard 
acres and that is less than the maximum extent 
of 30 standard acres which their family can. 
hold as per section 5 (5). The Authorised 
Officer has however, treated the wife’s holding 
as a separated unit and after deducting 10 
standard acres which she is entitled to hold as 
siridhana, the balance has been treated as. 
surplus in her hands, 


13. We do not see how the second petitioner’ 
who is admittedly a member of the family as 
per the definition of ‘family’ in section 3 (14) 
can be treated ag separate unit for purpose of, 









tion 5 (4) clearly provides 
stridhana land held by any female member off, 
the family together with the other land held by 
the other members of the family is in excess of 15f 
standard acres, the female member concerned, 
may hold, in addition to the extent of the landi 
which the family is entitled to hold under sub 
section (1), stridhana land not exceeding 10 
standard acres. According to the proviso 
to section 5 (4) (a) where the siridkana land 
held by a female member is included in the 
extent of land which the family is entitled to 
hold under sub-section (1) and the extent of 
stridhana land so included is more than 10f 
standard acres, then the female member is not} 
entitled to hold any stridhana land in addition}, 
to the extent so included. In view of this pro- 
vision the second petitioner is not entitled to 
claim any additional extent over and above 
the maximum ceiling area of 30 standard acres 
which the family is entitled to hold under sec- 
tion 5 (1). But that does not mean that the 
second petitioner canbe separated from the- 
family and her ceiling area can be fixed. 
separately apart from that of the family. In the 
light of the provisions set out above, it is not 
possible to say that the ceiling area of a female!: 
member should be fixed separately merely| 
because she holds land apart from the lands held}: 
by the other member of the family and thereby 
exclude her from the fold of the family. Section 
5 (4) merely gives a concession to a femal- 
member of the family, and merely because al. 








sion, she cannot be treated as being separate 
from the family for the purpose of fixing the 
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ceiling area of the family, as otherwise, it will 
‘lead to the absurd result that whenever a 
stridhana land is held by a female member 
Ja family whatever its extent may be, her hold- 
ing will have to be treated independently with- 
Jout reference to the family and such a position 
is not tenable on a reading of the provisions 
lof the Act. 


14. Mr. K. Venkataswami, learned Additional 
Government Pleader relied on the decision of 
Mohan, J., in C.R.P. No. 904 of 1974 and con- 
tended that as per the said decision, the wife’s 
holding can beclubbed with that of the husband 
only ifshe holds 10 standard acres or less. In 
the case before the learned Judge the wife held 
25 standard acres in her own name and that 
was not computed along with that of the 
husband. When such a separate treatment of 
‘the holding of the wife was questioned, Mohan, 
J., observed as follows:— 


“I think the viewof the Court below, that 
the wife’s holding cannot be computed for 
‘the purpose of ceiling of the holding of the 
petitioner, is‘correct because, admittedly, she 
owns 25 standard acres in her name. Her 
holding can be computed along with that of 
the petitioner only if she holds 10 standard 
acres or leas. Therefore, I am unable tosee 
anerits in this revision petition which is hereby 
„dismissed. ” 


The above observations of the learned Judge 
seem to convey that the holding of the wife can 
be clubbed along with that of the husband only 
if she holds 10 standard acres or less and not 
when she holds more than 10 standard acres. 
We do not see any support for the view taken 
by the learned Judge from the provisions of the 
Aet. On the other hand the proviso to section 
5 (4) seems to suggest that even if the lands 
held by a female member exceed 10 standard 
acres, the same can be included in the holding 
of the family, but in that event the female 
member will not be entitled to hold any extra 
extentas stridkana land in addition to the 
extent included in the family’s holding. A 
female member of a family shall not be deemed 
to bea member of that family only in cases 
.|coming under clause (b) of section 5 (4), that is, 
only when the additional extent which the 
female member is entitled to hold as stridhana 
under section 5 (4) exceeds 5 standard acres 
and not in other cases, We therefore, disagree 
with the view taken by Mohan, J., that the 
holding of a female member can be computed 
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along with that of the other members of the 
family only if she holds 10 standard acres or 
less. 

15. In this view the order of the Land Tri- 
bunal is set aside and the petitioners’ holding 
is declared to he within the ceiling area. We 
hold that there is no warrant for declaring any 
extent as surplus from their holdings. 


16. Inthe result the civil revision petition is 
allowed. No costs. 


Revision petition allowed. 





IN THE HIGH COURT OF JUDI- 
CATURE AT MADRAS. 


PRENT :—V. Sethuraman, F. 
V. Kasinatha Thevar 


v. 


Appellani* 


Sri Gnanapuriswaraswami Devasthanam 
Thiramakottai. Respondent 


Tamil Nadu Agriculturists Relief Act (IV of 1938), 
as amended by Act (VIII of 1973), Section 3 (3) 
(iii) and (iv) —Debt—Definition—Scope—Rent 
payable by tenant whether ‘debt’, entitling tenant to 
the benefits of the Act. 


Op asuit for recovery of the balance of the 
amount due under an earlier decree for rent 
being decreed, the defendant filed an applica- 
tion for recording full aatisfaction under the 
Tamil Nadu Act VIII of 1973 amending the 
Tamil Nadu Act IV of 1938. The lower 
Court rejected the application on the grounds 
that (a) the definition of ‘debt? in the Act 
excluded arrears of rent so that the Act did 
not apply,(5) the judgment-debtor was not a 
cultivatiing tenant, and (c) he was not an 
agticulturist. On appeal against the order to 
the High Court, 


Held: The definition of the word ‘debt’ in sec- 
tion 3 (3) (iit) comprehends any kind of liability 
except ‘rent’ as defined in clause (iv). The 
definition of the word ‘rent’ in clause (iz) 
takes in the amount due by a cultivating tenant. 
The defendant was not a cultivating tenant. 
He had taken a large area of 76 acres for 
cultivation which he could have cultivated in 
the manner required by the law. If he was 
not a cultivating tenant, then the rent 
payable by him will not come within the scope 
of clause (iv) so as to be excluded from clause 
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(iit). The result is that the debt will include 
the rent that is due from the tenant in the 
present case. [Para. 2.] 


In view of the admission in the plaint that 
the defendant was an agriculturist entitled to 
the benefits of the Act and that was how 
interest at the concessional rate was claimed, 
the lower Court’s finding that the judgment- 
debtor was not an agriculturist was patently 
wrong. Since however, the merits of the 
judgment-debtor’s claim had not been even 
considered the matter was remanded. 

(Para. 3+] 


Appeal against the order of Court of the 
Subordinate Judge, Thanjavur, dated 29th 
March, 1974, and made in E.A. No. 207 of 1970 
in O.S. No. 113 of 1969. 


R. Gopalaswami Ayyangar and M, Srinivasan, for 
Appellant. 


V. Ratnam and K. Srinivasan, for Respondent. 
The Court delivered the folllowing 


Jupament.—The defendant in O.S. No. 113 
of 1969 on the file of the Subordinate Judge of 
Thanjavur, is the appellant, The defendant 
had taken about 76 acres of land belonging to 
the plaintiff Devasthanam on lease. Possession of 
the lands were surrendered in the suit filed for 
recovery of rent. The principal amount due 
was Rs, 60,256, There were also costs of Rs. 
1,939.50, thus totalling about Rs. 62,195.50. 
The defendant had paid a sum of Rs. 53,221. 83 
and, therefore, there was a balance of Rs. 
16,239.53 for which the suit was filed. A decree 
was granted. But an application was filed under 
Act VIII of 1973 which amended the Tamil 
Nadu Act IV of 1938. The application was for 
recording full satisfaction of the decree. Accord- 
ing to the judgment-debtor, as against the 
principal sum of Rs. 60,256 and costs of Rs, 
1,939.50 totalling Rs. 62,195 he had already 
paid prior to the suit Rs. 53,221.83 and 
during the execution Rs. 14,500, totalling 
Rs.67,721. 83 so that there was no amount (due 
to the decreeholder as a result of the provisions 
of Act VIII of 1973. The Court below held 
that the judgment-debtor was not a cultivating 
tenant as he had already surrendered posses- 
sion of the property in fasli 1373. It was 
also held that he was notan agriculturist. 
Thus he was not entitled to the benefits of 
Act IV of 1938 read with Act VIII of 1973. 
There was also a third ground of decision 
viz., that the suit was for recovery of arreara of 
rent and that the definition of ‘debt’ excluded 
arrears of rent, so that the Act did not apply. 


M L JjJ—l]l 
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The result was that the petition was dismissed 
and it is this dismissal that has brought about 
the present civil miscellaneous appeal at the 
instance of the judgment-debtor. 


2. The first point that arises for consideration 
is, whether this is a debt which comes within 
the scope of Tamil Nadu Agricuturists Relief 
Act IV of 1938 read with Act VIII of 1973: 
The term ‘débt’ has been defined in section 3 
(3) (ii) as follows: 


“* ‘debt? means any liability in cash or kind, 
whether secured or unsecured, due from an 
agriculturist whether payable under a decree 
or order of a civil or revenue Court or other- 
wise but does not include rent as defined in 
clause (id)... nenene hd 


has been defined in clause 
provision and it runs as 


The term ‘rent’ 
(iv) of the same 
follows:— 


“* ‘rent’ means the rent payable by a cultiva- 
ting tenant under the Tamil Nadu Cultivat- 
ing Tenants (Payment of Fair Rent) Act 
1956, (Tamil Nadu Act XXIV of 1956), or 
under the Tamil Nadu Public Trusts (Regula- 
tion of Adminstration of Agricultural FEA 
Act, 1961, (Tamil Nadu Act LVII of 1961 
or the rent as defined by the Tamil Nadu 
Estates Land Act, 1908, whether a-decree or 
order of a civil or revenue Court has been 
obtained therefor or not, and includes interest 
payable thereon but does not include costs 
incurred in respect of the recovery thereof 
through a civil or revenue Court or-the 
share of the land cess recoverable by the 
landholder under any law for the time being 
in force in this State.” 


The definition of the word ‘debt’ would show 
that it comprehends any kind of liability except 
‘rent’ as defiued in clause (iv). The definition 
of the word ‘rent? in clause (iv) takes in the 
amount due by a culticaing tenant. The dofen- 
dant was not a cultivating tenant. He had taken 
a large area of 76 acres for cultivation which 
he could not have cultivated in the manner 
required by the law. If he is not a cultivating 
tenant, then the rent payable by him will not 
come within the scope of clause (i7) so as to be 
excluded from clause (tii). The result is that 
the debt will include the rent that is due from 
the tenant in the present case. Therefore, the 
conclusion of the Court below to the contrary 
is without any foundation. 


3. As regards the plea that the defendant was 
not an agriculturist which was accepted. by the 
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Court below, it is clear that the Court below 
_[did not look into the plaint itself, Even in the 
laint it had been admitted that the defendant 
was an agriculturist entitled to the benefits of 
the Act and that is how interest at the concer- 
sional rate had been claimed. The conclusion 
of the Court below that the judgment-debtor 
was not an agrticulturist is patently wrong. 
As the Court below has not gone into the 
merits of the judgment-debtor’s claim for the 
benefit under the Act, it is necessary to send 
the matter back to the Court below for proper 
consideration of the merits in accordance with 
_Maw. The Civil Misscellaneous Appeal is 
accordingly allowed with costs. 
R.S. Appeal allowed 
and matter remanded. 


IN THE HIGH COURT OF JUDICA- 
TURE AT MADRAS. 


Prasent:_T, Ramaprasada Rao, C.F. and M.A. 
Sathar Sayeed, F. 


Jameela Beevi and others 
0. 
Sheik Ismail . Respondent, 


Mohamedan Law—Gift— Requirements, 
Deed—Construction —Life estate or gift simpliciter, 


. Appsllants* 


In order to constitute a valid gift under the 
Mohamedan Lay, tho three necessary elements 
which constitute such a gift are, a declaration 
ef gift by the giver, the acceptance of the gift 
by the donee which acceptance may be 
expressed or may be inferred by necessary 
implication and lastly delivery of possession of 
the subject-matter of the gift by the donor to 
the donee. But in course of time certain excep- 
tions hava been engrafted in the matter of the 
upholding of a gift notwithstanding imme- 
diate delivery of possession of the subject- 
matter of the gift. One such exception is a case 
where the donor without reserving dominion 
over the corpns of the property or any share 
therein, stipulates only for a right to enjoy the 
income from the property during his lifetime 
or makes the gift subject to the condition that, 
the donee shall pay the whole of the income 
from the property or the part thereof to a 
person of his choica during the lifetime of 
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such a person, Though this appears to be an 
apparent exception to the generality of the 
a ag embodying the three conditions which 
would make a valid gift, yet it is not really 
Reservation of a right to enjoy 
the income, though ordinarily called a life= 
‚estate does not militate against the validity 
of the gift because the corpus of it is absolutely 
given over to a named individual and the 
condition whereby the income should be 
enjoyed either by the donor or his nominee 
does not detract from or violate the essence 
ofa valid gift. Ifin a given illustration the 
subject-matter of the gift is sliced away by 
the donor, or the condition or restriction con- 
temporaneously imposed by the donor is s0 
obvious that one should understand the gift 
as taking away a portion of the corpus of the 
gift, the Mohamedan Law does not accept it 
as a valid gift. The reason is obvious. By 
imposing such restriction as above, the 
entirety of the property which is the subject- 
matter of the gift is not given away but only 
a portion thereto. This is not possible to make 
it a valid gift. If, however, the reatriction or 
the condition is such whereby a right to enjoy 
the income from the gifted property is con- 
templated and where such enjoyment is by the 
donor or by his nominee, it would not be 
tantamount to the taking away a portion of 
the corpus of the property, but it is only a 
temporary right to enjoy the usufruct 
therefrom. [Para. 7.] 


Held, that in the present case only a life estate 
was created and not a gift. 


Appeal under clause 15 of the Letters Patent 
against the order of Justice N.S. Ramaswami, 
dated 30th November, 1974, and made in the 
exercise of the Appellate Jurisdiction of the 
High Courtin Appeal No. 755 of 1969 pre- 
ferred to the High Court against the decrees 
in O.S. No. 38 of 1968 on the file of the Court 
of Subordinate Judge, Nagapattinam. 


S.K. Ahmed Mesran and A. Abdul Hadi, for 
Appellant. 


R. Vijayan and P. Srinivasan, for Respondent. 
The Judgment of the Court was delivered by 


Sathar Sayeed, J.— The unsuccessful appel- 
lants in A.S.No. 755 of 1969 have preferred the 
above Letters Patent Apptal. One Sheik 
Ismail filed a suit for partition and separate 
possession of his share in E G. and D schedul 
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properties. The short case of the plaintif was 
that he is the eldest son of Shamsudeen and the 
first defendant in O.S.No, 38 of 1968 is his 
sister. Defendants 2 and 3 are the sons of the 
first defendant. Shamsudeen had another son 
by name Abdul Khader who died in the yəar 
1964 and the 4th defendant is the wife of the 
said Abdul Khader. The plaintiff’s mother 
Hussain Beebi wife of Shamsudeen died in the 
year 1962. According to the plaintiff, B sche- 
dule properties belong to his mother and he is 
entitled toa 3/10 share in those properties. His 
further case was that QA and D Schedule proper- 
ties are family properties and he is entitled to 
a share in the said properties. His further case 
was that Shamsudeen has executed two docu- 
ments under Exhibits B-7 and B-10 in the year 
1966 without the consent of the other sharers 
and the said two settlement deeds were not 
valid and binding on him. 


4. Therefore, he claims a share in the pro- 
` perties, Defendants 1 to 3 contended that the 
plaintiff is not entitled to any share in the 
properties except in item 3 of B schedule. 
They also disputed tho share of the plaintiff. 
Inter alia, these defendants contended that by a 
settlemen! deed under Exhibit B-7 dated 10th 
January 1966, Shamsudeen hag settled the first 
item of C schedule property to defendants 1 to 
3, reserving to himself only the income there- 
from for his life. They also contended that 
item 2 in O schedule has been settled by 
Shamsudeen on the second defendant by a 
deed dated 10th June, 1966 and possession 
was given to the second defendant, Therefore 
they contended that the plaintiff cannot claim 
any share in the C schedule property. We are 
not concerned with the remaining facta of the 
case. The trial Court on going through the 
documents and also the oral evidence, held that 
the plaintiff is entitled to a share in item 3 of B 
schedule and item 1 in C schedule. He has 
also granted a decree for a sum of Rs. 307 
towards 2/3rd share of the plaintiff with 
respect to the moveables in |D schedulé and 
directed the plaintiff to pay a sum of 
Rs. 3,910 to defendants. 1 to 3 towards 
the debts payable by his father and left by 
him at the time of his death. The learned 
trial Judge has also directed the plaintiff to 
pay a sum of Rs. 667 to defendants | to 3 pay- 
able by the plaintiff towards his share with 
respect to the funeral expenses of his father 
Shamsudeen. It is against this judgment and 
decree in O.S. No. 38 of 1968, defendants 1 
to 3 preferred A.S. No. 755 of 1969 to this 
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Court. The main contention and attack of 
defendants ) to 3 in A.S. No. 755 of 1969 to 
the trial Court decree was that the trial Court 
erred in granting a decree with respect to 
item 1 of C schedule property in favour of the 
plaintiff. Let us see what is C schedule pro- 
perty and under what instrument the plaintiff 
claims that he is entitled toa share in that 
property. Shamsudesn who is the father of 
the firat defendant and grandfather of defen- 
dants 2 and 3 has executed a settlement deed 
Exhibit B-7 dated 10th January, 1966 in favour 
of the first defendant. Item 1 of this settlement 
deed is a rice mill, item 2is a trust property 
wherein certain directions are given for the 
performance of certain Fathias from and out of 
the income of the ssid item. Item 3 is a house 
property in which Shamsudeen and his sons 
had shares. The plaintiff who is one of the 
sons of Shansudeen claims a share in item 1 of 
the suit O schedule property. As far as item 3 of 
C schedule is coneerned, there is no dispute and 
nothing has been argued before N. S. Rama- 
swami, J. who heard the appeal A.S. No. 755 
of 1969. The main contention of defendants 
1 to 3 who are the appellants before us and 
who were the appellants in A.S. No. 755 of 
1969 is that the plaintiff is not entitled to a 
share in item | of C schedule because, under 
the settlement deed Exhibit B-7 the disposi- 
tion was in favour of Shamsudeen so long as 
he was alive and subsequent life estate in 
favour of the first defendant and ultimately the 
property goes to defendants 2 and 3. Accord- 
ing to the appellants such a settlement is valid 
and binding on the plaintiff and the decree 
granted by the trial Court to the plaintiff with 
respect to this item is illegal and invalid. 


3. When the appeal was heard by N.S. Rama- 
swami, J., it was erroneously argued on behalf 
of defendants 1 to3 that Exhibit B-7 is a gift 
deed. The donor, Shamsudeen has given and 
gifted item 3, the house property, under the 
same deed and therefore it has to be presumed 
that item 1 of the G schedule has also been 
gifted to the first defendant. The learned 
counsel presuming that Exhibit B-7 is a gift 
deed, argued that a valid gift has been granted 
to defendants | to 3 and therefore the plain- 
tiff is not entitled to a share in item 1 of G 
schedule property. N.S. Ramaswami, J., on 
the basis of the arguments of the appellant's 
eounsel held that the document Exhibit B-7 
is a gilt in futuro and not a gift in presenti and 
therefore the said decument with respect to 
item 1 is invalid. According to the learned 
Judge, the donor has clearly stated in Exhi- 
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bit B-7 that as far as item 1 of G schedule is 
concerned after the donors lifetime, his 
daughter, the firat defendant, should get the 
property and that too not the corpus but 
only usufruct and the corpus should be taken 
ultimately by the grandchildren who are 
defendatns 2 and 3. The learned Judge held 
that trial Court was right in its conclusion 
that the gift is only in futuro and as such the 
donor did not intend to transfer any interest 
in the property in presenti With these obser- 
vations, the learned Judge (N.S. Ramaswami, 
J-), dismissed the appeal. It is against the 
dismissal of A.S. No. 755 of 1969, the above 
Letters Patent Appeal has been preferred. 


4. It is contended and argued before us by 
the counsel appearing for the appellants that 
the gift with respect to item l of C schedule 
property isa valid one and the plaintiff can- 
not claim a share in that property. We have 
gone through the document Exhibit B-7. In 
that document, the donor has stated that his 
eldest son, i.¢., the plaintiff was not amicable 
with bim and that in order to avoid disputes 
in future with reference to the settlor’s property 
after settlor’s death, the first defendant on 
account of the services rendered by her to the 
settlor, and also on account of her love and 
affection, will get certain properties. The 
document further mentions that the settlor 
would enjoy items | and 2 of the settlement 
deed for his life and after his life, the settlee 
(first defendant) would take item 1 {rice mill) 
and utilise for herself the income therefrom 
after meeting repair expenses, and that after 
the first defendant’s (settlee’s) life, defendants 
2 and 3 would take the property absolutely. 


5.On a fair reading of the settlement deed, it 
is very clear that what Shamsudeen intended 
to do with respect to item | was, that he wanted 
to take the income from this property for his 
life and he did not retain any portion of the 
corpua or any dominion, that is to say, he 
should enjoy the usufruct of this itera of pro- 
perty, so long as he is alive and after his death, 
the property will go to the first defendant and 
after her death, it should go to defendants 2 
and 3. Therefore, a reading of the document 
Exhibit B-7 with respect te item 1 evidences 
that a life estate has been created in favour of 
the first defendant- and after the death of 
the first defendant the property will go to 
defendants 2 and 3. 


6. The learned counsel before us has argued 
that it is a gift pure and ‘simple and the 
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same arguments was also advanced before N.S. 
Ramaswami, J., when he heard the appeal in 
the case. If the document is construed to be a 
gift with respect to item 1 then N.S. Ramaswami 
J., was perfectly justified in holding that it is a 

ift in futuro and therefore it is not valid. On a 
fair reading of the document Exhibit B-7 it is 
clear, as far as item 1 is concerned, it is not a gift 
but it is only a life estate created by the donor 
in favour of the first defendant, and after her 
death the property would go to defendants 
2 and 3. The trial Court has, by misapprehen- 
sion, thought that it is a gift and therefore 
held that possession was not given to the donee, 
namely, the first defendant and that Shamsu- 
deen retains his right over the corpus and 
therefore it is not valid. As stated above, 
after going through the document it is clear that, 
as far as item 1 under the document is concerend 
a life estate is created and not a gift as alleged 
and contended by the first defendant. In this 
document, with respect to item 1, there is no 
descriptive clause resulting in divestiture of the 
property. The settlement deed, as far as item 
I in C schedule is concerned, explicistly ` 
mentions that Shamsudeen will enjoy the 
property so long as he is alive and after his 
death, the rice mill will be enjoyed by the first 
defendant and after her death it will goto 
defendants 2 and 8. 


4. Yt ia well established that in order to con- 
stitute a valid gift under the Mohamedan law, 
the three necessary elements which constitute 
such a gift are, a declaration of gift by the 
giver, the acceptance of the gift by the donee 
which acceptance may be expressed or may 
inferred by necessary implication and lastly 
delivery of possession of the subject-matter of 
the gift by the donor to the donee. But in the 
course of time certain exceptions have been 
engrafted in the matter of the upholding of a 
gift notwithstanding immediate delivery of 
possession of the subject-matter of the gift. 
One such exception is a case where the dopor 
without reserving dominion over the corpus of 
the property or any share therein, stipulates 
only for a right to enjoy the income from the' 
property during his lifetime or makes the gift 
subject to a condition that the donee shall pay 
the whole of the income from the property or 
the part thereof to a person of his choice 
during the lifetime of such a person. Though 
this appears to be an apparent exception to the 
generality of the rule embodying the three con 

ditions which would make a valid gift, yet it. 
is not really an exception. Reservation of a right 
to enjoy the income, though ordinarily called 
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a life estate does not militate against the 
validity of the gift because the corpus of it is 
absolutely given over to a named individual 
and the condition whereby the income should 
be enjoyed either by the donor or his nominee 
does not detract from or violate the essence of 
a valid gift. If in a given illustration the 
subject-matter of the gift is sliced away by the 
donor, or the condition or restriction contem- 
poraneously imposed by the donor is so obvious 
that one would understand the gift as taking 
away 2 portion of the corpus of the gift, then 
Mohamedan Law does not accept it as a valid 
gift. The reason is obvious. By imposing such 
a restriction as above, the entirety of the 
property which is the subject-matter of the 
gift is not given away but Bis a portion therete, 
This is not possible to make it a valid gift. If 
however the restriction or the condition is such 
whereby a right toenjoy the income from the 
gifted property is contemplated, and whether 
such enjoyment is by the donor or by his nomi- 
nee, it Would not be tantamount to the taking 
away of a portion of the corpus of the property, 

'[but it is only a temporary right to enjoy the 
usufruct therefrom. 


- 8. Keeping this position oflaw in mind, we 
have to see whether Exhibit B-7 with respect 
to item 1 is a life estate or a gift simpliciter. 
The counsel for the appellants both before 
N.S. Ramaswami, J., and before us argued on 
a wrong misapprehension, that it is a gift and 
the Courts below, construing item 1 of G schedule 
as a gift have erroneously held that it is not 
binding on the plaintiff. The trial Court has 
taken the view that it is a gift and on the basis 
of that, it held that possession was not given 
to the donee and therefore, it violates one of 
the essential conditions of gift. As stated 
above, on going through the document Exhibit 
B-7 it is found that only a life estate is created 
in favour of the first defendant and not a gift. 
The trial Court has not applied its mind to 
this point and has erroneously considered this 
item of property as falling within the purview 
section 149 of Mulla’s Mahomedan Law. 
of With great respect, we disagree with the 
finding of N.S. Ramaswami, J., who held that 
it is a gift in future. In view of the above 
observations, we allow the Letters Patent 
Appeal and set aside the judgment in A.S. 
No. 755 of 1969 and also the decree in O.S. 
No. 38 of 1968 of the Sub-Court, Nagapattinam, 
as far as item I of C schedule property is con- 
cerned and confirm the decree of the trial 
Court in other respects. We direct the trial 
Court to gonstrue, on the lines indicated above. 
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We, therefore, remand this case to the trial 
Court for fresh disposal as far as item 1 of C 
schedule is concerned, Hence, we allow the 
appeal with costs. 


R.S. 


IN THE HIGH COURT OF JUDIGATURE 
AT MADRAS. 


Present:—P.R, Gokulakrishaan, F. 
Sanga Pillai 


v. 


State of Tamil Nada and others 
.. Respondents. 


Tamil Nadu Land Reforms (Fixation of Ceiling 
on Land) Act (LV 111 of 1961), section 78 ~—Powers 
of Land Tribunal to entertain appeals filed beyond 
time. 


Section 78 of the Tamil Nadu Land Reforms 
Act is clear as regards the limitation for pre 
ferring an appeal against an order of the 
Authorised Officer. Tho excusing of delay in 
preferring an appeal and ultimately passing an 
order on the said appeal is, in the instant case, 
arbitrary in nature and such an entertainment 
of the appeal in the teeth of section 78 of the 
said Actis an error apparent on the face of 
the record. The Land Tribunal has no 
power to entertain an appeal against an order 
of the Authorised Officer filed beyond the 
period of limitation. [ Para, 2.] 


Appeal partly allowed. 


Petitioner® 


K. Srinivasan, for Petitioner, 


K. Govindarajan, Government Pleader, for 
Respondents. 


The Court made the following 


Oxpver.—This revision petition was filed under 
Article 227 of the Constitution of India before 
ita amendment, questioning the authority of 
the remand order passed by the Land Tribunal 
(Principal Subordinate Judge), Tiruchirapalli, 
in C.M.A. No. 87 of 1974. The facts of the 
case are: ‘The petitioner herein is an assignee 
of the surplus lands acquired by the Govern- 
ment and the said assignment was made in his 
favour on 19th September, 1973. The Authori- 
sed Officer (Land Reforms), Pudukkottai, on 
19th September, 1973 after carefully examining 
the claims of the applicants before him, allotted 
to the petitioner herein 2.02 acres of land in 
Survey field No. 71/3 as per rule 8 (4) of 
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the Tamil Nadu Land Reforms (Disposal of an endorsement that he is willing to surrender 


Surplus Land) Roles, 1965 as amended in 
G.O. Ms. No. 1870 dated 8th September, 1969. 
Before such an assignment, the Authorised 
Officer declared the surplus land of the third 
respondent herein as 15 standard acres. The 
third respondent was given an opportunity as 
the trustee of the Govindadas Ganshyamdas 
Private Family Trust, to give particulars 
specifying his desire regarding the lands 
to be retained by the trust. Even though time 
was taken, the third respondent herein did 
not furnish the particulars as called for. 
Hence the Authorised Officer (Land Reforms) 
Tiruchirapalli, passed an order under section 10 
(3) of the said Act, specifying the land to be 
retained by the landowner within his ceiling 
area and stated that the lands specified 
by him in his order will be notified as suplus 
lands, It is the case of the petitioner that sub- 
sequent to the said order there was an order 
under section 10 (5), section 12 and finally 
under section 18 of the Act. In pursuance of 
such steps taken by the Government, the peti- 
tioner, as stated above, got the lands allotted 
on 19th September, 1973. The third respondent, 
as the trustee of Govindadas Ganshyamdas 
Private Family Trust, preferred an appeal to 
the Land Tribunal, Tiruchirapalli, against the 
. order of the Authorised Officer dated 28th 
April, 1972, contending that the Authorised 
, Officer had not considered the objection state- 
ment filed by him and that he should be given 
option to declare the extent of lands to be 
retained by him. This appeal was filed under 
section 78 of the Act. Sub-sections (1) and 
(2) of section 78 of the Act read as follows:— 


“‘Sectios 78 (1):—Against any decision 
of the Authorised Officer under sec- 
tions 9 (2) (6), 10 (3), (4) and (5), 16 (3) 
(a) (iii), 20, 22, 50 (4), 51 (i), (2), 
52, 61 (3) (b) or 102 (2) (b), the 
Government may, within thirty days from 
the date of the decision and any person 
aggrieved by such decision may within 
sixty days from the date of such deci- 
sion, appeal to the Land Tribunal”. 


Section 78 {2):—The Land Tribunal may 
admit an appeal presented after the expiration 
of the period mentioned in sub-section (1), 
but not exceeding thirty days, if it is 
satisfied that the party concerned had 
sufficient cause for not presenting it within 
the said period”. 


The Tribunal, after observing, “in the appeal 
the appellant (third respondent herein) has made 


some other lands as surplus instead of the lands 
chosen by the Authorised Officer as surplus; 
then once the appellant is found to own more 
than the ceiling area he should be given option 
to specify the lands to be retained by him and 
the surplus land which he desired to surrender; 
hence it is just and proper to remand the case 
to the lower Court to give opportunity to the 
appellant to specify the land to be taken as 
surplus from his holding”, allowed the appeal 
by setting aside the order of the Authorised 
Officer and remanded the matter back to the 
Authorised Officer for fresh disposal. 


2. It is seen from the records that the appeal was 
filed after a delay of more than one year and 
an application was also filed before the Land 
Tribunal to excute the delay. From the facts 
of the case, it is also clear that the appeal was 
filed only in December, 1973 while the assign- 
ment in favour of the petitioner herein was 
made as early as on 19th September, 1973 and 
the order of the Authorised Officer is dated 
28th April, 1972. Hence it is clear from the 
facts of the case that any re-alignment of the 
land will definitely affect the interests of the 
petitioner who has got a specific land assigned in 
his favour as per the provisions of the Tamil 
Nadu Land Reforms (Fixation of Ceiling.on 
Land) Act and the Rules framed thereunder. 
Mr. Srinivasan, learned counsel appearing on 
behalf of the petitioner, apart from submitting 
that the petitioner is an interested party to 
agitate the matter by questioning the order of 
remand made by the Land Tribunal, con- 
tended that the Land Tribunal has absolutely 
no jurisdiction to entertain the appeal under 
section 78 of the Act filed by the third respon- 
dent herein since it was delayed by more than 
a year. Section 78 of the Act is clear, as 
regards the limitation for preferring such an 
appeal. Admittedly, the appeal was filed beyond 
the period of limitation fixed by section 78 
and the same has been conceded - by 
Mr. Rajappa, learned counsel] appearing for the 
third respondent herein. Mr. Rajappa, learned 
counsel, contends that inasmuch as the 
Government is the aggrieved party as against 
the remand order passed by the Tribunal, the 
petitioner cannot be heard to say that the 
order of remand is invalid. According to the 
learned counsel the petitioner can have ample 
say when the matter is taken up by the 
Authorised Officer in pursuance of the remand 
order for the re-alignment of the standard 
acres to be retained by the landowner and 
the distribution of the excess lands in his hands. 
I do not think such an argument is availabe 
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to the third respondent herein, especially when 
the petitioner, who is interested in this matter, 
as stated above, questions the jurisdiction of 
the Tribunal to entertain the appeal which 
has vitally affected the assignment made in 
his favour. The chances of getting the very 
same land to be assigned to the petitioner 
cannot be a ground to ignore the contention 
of the petitioner when he questions the 
jurisdiction of the Tribunal to entertain the 
appeal, filed by the third respondent beyond 
the period of limitation. In my view, the 
Tribunal, without even considering the 
limitations imposed upon it by section 78 of 
the Act, has arrogated to itself the powers 
not vested in it. The excusing of the delay in 
preferring the appeal and ultimately passing 
an order on the said appeal, is arbitrary 
in nature and such an entertainment of the 
appeal in the teeth of section 78 of the said 
Act is an error apparent on the . face of the 
record, ‘All these points have been raised in 
the grounds of revision filed by the petitioner 
under Artiole 227 of the Constitution of India, 
It has been specifically stated by the petitioner 
that the Land Tribunal overlooked, that the 
appeal before it was filed beyond the period 
of limitation prescribed under the Madras 
Land Reforms Act and the Tribunal had no 
jurisdiction to oxouse the delay exceeding thirty 
days, that the Land Tribunal failed to note 
that the third respondent did not even filea 
revision petition against the final statement 
under section 12 which was made on 24th 
August, 1972, that the Land Tribunal over- 
looked that the publication under section 18 
(3) was made in February, 1973 and further 
proceedings pursuant to the final notification 
was taken in April, 1973 itself, that the appeal 
filed by the third respondent against the order, 
under section’ 10 (3) is clearly beyond the 
period of limitation contemplated under 
section 78 of the Land Reforms Act, that the 
Land Tribunal ought to have taken into con~ 
sideration that after the final notification under 
section 18 (3) proceedings under the Madras 
Land Reforms (Disposal of Surplus Lands) 
Rules, 1965 were taken and completed and 
the surplus lands were assigned to various indivi- 
duals in accordance with the said Rules and 
that the Tribunal overlooked that the assign- 
ment order was made in favour of the petitioner 
on 19th September, 1973 and the petitioner had 
also deposited the instalments due as per the 
order of assignment Jong before the filing of the 
appeal by the landowner before the Land 
Tribunal. 
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Thus, taking all these points raised by the 
petitioner and also finding that the Tribunal 
had absolutely no power to entertain the appeal 
filed beyond the period of limitation, I am of the 
view that the order of the Tribunal must be set 
aside. Accordingly, the civil revision petition 
is allowed and the order of the Land Tribunal 
is set aside, with the result that the order of the 
Authorised Officer, over which the appeal was 
filed, is retained. There will be no order as 
to costs in this revision petition. 


R.S. 





Revision allowed. 


IN THE HIGH COURT OF JUDICATURE 
AT MADRAS. 


Paesent:—T, Ramaprasada Rao, OCF. and 
M. A, Sathar Sayeed, F. 


Venugopala Pillai 
D. 


Thayyanayaki Ammal and others 
Respondents. 


(A) Hindu Succession Act (XXX of 1956), section 14 
(1) and (2)—Applicability—Test—Hushand’s will 
Fj 1921 conferring lifa estate on wife, and after her 
eath to daughter and brother absolutely —Subsequent 
compromise between widow, daughter and brother 
with different provisions—Effect—Widow in posses- 
ston of property as lUfe-sstate holder—Daughter’s 
death in 1940—Adoption of son by widow in 1947 
—Husband’s brother dying in 1963— Settlement deed 
and will by widow thereafter —Validity. 


Appellant* 


(B) Hindu Law—Widow's estate—Meaning, nature 
and incidents thereof. 


S, by his will dated 10th February, 1921 gave, 
a life-estate over the suit properties in favour 
of his wife 4 and after her death the properties 
were to be divided equally between his 
daughter V and hia brother B. The will also 
provided and thatif V died without leaving any 
issue,then B would be entitled to the properties. 
B propounded the will in a money suit brought 
by a creditor after the death of S against 4, 
V and B. The suit was however dismissed. 
Subsequently, 4 and V filed a suit for a decla- 
ration that the will was a forgery. A com- 
promise was entered into in the suit in 1924 
providing inter alia that A should enjoy the 
properties for her life without power to alienate 
and after her V was to enjoy the properties for 
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life, similarly. If V had male heirs they should 
take the properties absolutely but in case V died 
without male heirs, B should take the proper- 
ties absolutely. V died issuelessin 1940. A 
adopted the first defendant in 1947. B died 
in 1963. Thereafter A settled some of the 
properties and willed away some of the remain- 
ing properties in favour of the adopted son 
(first defendant). A diedin 1966. The plain- 
tiffs, as heirs of B filed a suit claiming entitle- 
ment to the properties in virtue of the com- 
promise and questioning the legality of the 
settlement deed and will made by A, their 
specific contention being that the properties 
were possessed by 4 pursuant to the compro- 
mise as a widow’s estate and was not enlarged 
into an absolute estate by reason of section 14 
(1) of the Hindu Succession Act but fell 
within section 14 (2). The first defendant 
contended that the case fell directly within 
section 14 (1), that the widow’s estate which A 
had in possession when the Act was passed 
became enlarged into an absolute estate ena- 
bling her to competently make the settlement 
deed and the will. Both the trial Judge and the 
first appellate Court considered that section 14 
(1) applied and upheld both the settlement deed 
and the will, On second appeal, a single 
Judge of the High Court held that the source 
of A’s title was traceable for the first time to 
> the compromise, that section 14 (2) applied 
extinguishing A’s title, to the suit properties on 
her death and that the settlement deed and 
the will she had made had no effect. On 
further appeal under the Letters Patent, 


Held: The compromise had made marked 
departures from the will though it purported 
to be in consonance with it. Under the will 
A was given a life-estate after her V and B were 
conferred absolute rights; the compromise dis- 
carded the provision. Under the compromise 
two life-estates were created:one in favour of 
A and another in favour of V after A’s death. 
The will had not provided for relinquishment 
of rights by B; this was provided by the com- 
promise. The will gave V an absolute estate 
over a moiety of the properties after A s death. 
The compromise gave her only a limited estate 
without power of alienation. The compro- 
mise was a distinct deed arrived at between 
the members of a Hindu family under which 
awidow’s established right as such widow to 
maintenance for life out of her husbands 
properties was recognised by a certain metho. 
dology or arrangement. (Paras. 10. & 11.4 


The compromice was a reiteration and a decla- 
tation of a pre-existing right of a Hindu widow 
to succeed to her husband as a widow to take 
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therein the widow’s estate subject to the 
limitation or restriction ordinarily attached to 
it. ; [Para, 18.] 


Section 14 (2) of the Hindu Succession Act is 
an exception to section 14 (1). Sub-section (2) 
applies to cases where possession is acquired 
for the first time by the female owner and not 
in assertion of or acceptance of a pre-existing 
right in her. The acid test is to find out whe- 
ther under a given instrument the title is 
created in the widow for the first time or the 
entitlement in her is merely a restoration of a 
right which she possessed already under the 
Hindu Law. In the instant case, what was 
given to the widow under the compromise was 
in recognition of a vested right in her to hold 
the properties as the persona of her husband 
but as a widow’s estate subject to the restriction 
ordinarily annexed thereto. The widow was 
possessed of the properties as on the date of the 
passing of the Act of 1956 and such properties 
should be deemed to be her absolute properties 
under section 14 (1). [Paras, 23 & 24.] 


Meaning, nature and incidents of a widow’s 
estate in Hindu Law set out. 


[Paras, 14, 15, 16 & 17.] 


Cases referred to: 


V. Tulasamma v. V. Sesha Reddi, (1977) 3 8.C.C. 
99: (1977) 2 A.P.L. J. (S.C.) 14: (1977) 3 S.C.R. 
261: (1978) 1 S.0.J.29: A.LR. 1977 $.G. 1944; 
Janaki Ammal v. Narayanaswami, (1916) 43 I.A. 
207: 4 L.W. 53: 31 M.L.J. 225: I.L.R. 39 Mad. 
634: A.I.R. 1916 P.C. 117; Badri Perskadv. Smt. 
Kansa Devi, (1970) 2 8.C.J. 114: (1970) 2 
S.C.R. 95: A.LR. 1970 S.C. 1963; B.B. Patil v. 
Gangabai, A.R. 1972 Bom. 16. 


Appeal under Clause 15 of the Letters Patent 
preferred against the judgment and the decree 
of Justice Mohan, passed in $S. A. No. 814 
of 1972 and dated 20th March, 1975 (A. S. 
No. 50 of 1968) on the file of the Court of 
the District Judge, South Arcot, Cuddalore— 
O. S. No. 6l of 1966 (Court of Subordinate 
Judge, Chidambaram). 


M. R. Narayanaswami and R. Vijayan, fot 
Appellant. 


T. R. Ramachandran, T. R. Rajagopalan and 
T. R. Rajaraman, for Respondents. 


The Judgment of the Gourt was delivered by 


Ramaprasada Rao, OCF.—The first defen-- 
dant in O. S. No, 61 of 1966 on the file of the 
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Subordinate Judge, Chidambaram ia the appel- 
lant. In order to appreciate the relevant facts 
in this Letters Patent Appeal, a summary of 
events that took place long Jong ago is neces- 
sary. 


2. One Sarangapani Pillai married Arumbu 
Ammal and had a daughter Valliammai by 
name through her. Sarangapani had a brother 
Balakrishna ‘by name. Under Exhibit A-1 
dated 10th February, 1921, Sarangapani execu- 
ted an unregistered Will conferring a life estate 
over the suit properties in favour of .his wife 
Arumbu Ammal and after her death, his pro- 
perties were to be divided equally between 
his daughter and his brother Balakrishna. ‘Che 
will also provided for a contingency that if 
Valliammai died without leaving any issue, then 
Balakrishna would be entitled to the entire 
properties. After the death of Sarangapani 
Pillai, one of his creditors filed a money suit 
against Arumbu Ammal, Valliammai and Bala- 
krishna. Balakrishna having been impleaded 
as a party to that action, he propounded the 
will Exhibit A-1. Ultimately, the money suit 
was dismissed. During the pendency or at or 
about that time, Arumbu Ammal and her 
daughter Valliammai filed a suit O. S. No. 
255 of 1923 in the Court of the District 
Munsif, Kattumannarkudi for a declaration 
that Exhibit A-] was a forgery and the instru- 
ment would not alter the normal rights of 
succession to the estate of Sarangapani. 

that suit, a compromise was entered into on 
the 24th of July, 1924 (Exhibit A-4). Inter 
alia, the compromise provided that Arumbu 
Ammal should enjoy the properties for her 
life as a widow’s estate without any powers of 
alienation and aftar her, Valliammai should 
enjoy the properties for her life equally with- 
‘out any powers of alienation, and if there are 
any male heirs to Valliammai, they will take 
the properties absolutely: in case, however, 
Valliammai does not leave any male heir, 
Balakrishna should take the properties abso- 
jutely. Valliammai died issueless in the year, 
1940 and Arumbu Ammal took the first defen- 
dant in adoption on 3rd November, 1947. 
Balakrishna died on January, 1963. There- 
after, under Exhibits B-2 and B-3, Arumbu 
Ammal settled some of the properties and 
willed away some of the remaining properties 
in favour of the first defendant and died on 
16th May, 1966. Onthe death of Arumbu 
Ammal, the plaintiffs who are the heirs of 
Balakrishna filed the present action claiming 
their entitlement to the properties as under 
the compromise deed Exhibit A-4 read with 
Exhibit A-1 and questioned the legality and 
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propriety of Arumbu Ammal’s acts in having 
settled or testameatarily dis of the pro- 
perties under Exhibits B-2 and B-3. Their 
specific contention was that the estate which 
was in the possession of Arumbu Ammal as a 
widow’s estate without any contemporancovs 
powers of alienation did not enlarge itself into 
an estate absolute by reason of section 14 (1) 
of the Hindu Succession Act, 1956. 


2. This was resisted by the first defendant 
on various grounds amongst which the surviving 
contention which claims our attention is that 
under the compromise Exhibit A.4, Arumbu 
Ammal secured rights pursuant to her pre- 
existing right as a widow for being maintained 
for life feom and out of the estate of her 
husband and in consequence, such an estate 
vested in her and it was admittedly in her 
possession on the date when Central Act XXX 
of 1956 was passed and it automatically 
enlarged itself into an absolute estate and, there- 
fore, Exhibits B-2 and B-3 are valid instruments 
which Arumbu Ammal could execute during 
her lifetime. 


3. Defendants 2 to 6 in the action are only 
tenants and we are not concerned with their 
rights which they claimed under the Tamil 
Nadu Cultivating Tenants’ Protection Act. 


On the above admitted facts, both the 
learned trial Judge as well as the first appel- 
late Court, namely the District Judge of South 
Arcot at Cuddalore affirmed that the widow’s 
estate secured by Arumbu Ammal under 
Exhibit A-4 was a limited estate which became 
enlarged into an absolute estate by virtue of 
section 14 (1) of Act XXX of 1956 and in 
that view, upheld both the settlement deed 
Exhibit B-2 and the Will Exhibit B-3 executed 
by Arumbu Ammal. They confirmed the 
title of the first defendant to the suit proper- 
ties. 

Q 
5. Ona second appeal to this Court, Mohan; 
J., was of the view that what Arumbu Ammal 
secured under Exhibit A-4 was not in recogni- 
tion of any pre-existing right but was the 
resultant of the creation of a new right and 
as the source of title is traceable for the first 
time to Exhibit A-4 alone, Arumbu Ammal 
cannot claim the benefits of section 14 (1) of 
the Hindu Succession Act; but on the other 
hand, her interest in the suit properties became 
extinguished by her death under section 14 (2) 
of the Act and, therefore the alienations made 
by her either by way of settlement or under 
Will are non-est and are to be ignored. In that 
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sense, the learned Judge allowed the appeal- 
Tt is as against this that the present Letters 
Patent Appeal has been filed. 


6. Mr. M. R. Narayanaswami, the learned 
counsel for the appellant after taking us 
through the relevant provisions of the Hindu 
Succession Act contends that the rights secured 
by Arumbu Ammal under Exhibit A4 are in 
recognition of a pre-existing right in her as a 
femaie member of a Hindu family and not 
created inter vivos for the first time by reason 
of the compromise arrangement under Exhi- 
bit A-4. 


7. Relying upon the latest pronouncement of 
the Supreme Court in V. Tulasamma v. V. Sesha 
Reddi $, in which the question has been exhaus- 
tively considered, the learned counsel would 
seck for a reversal of the judgment of the 
Single Judge of this Court, 


8. Mr. T. R. Ramachandran, contending 
contra, by relying upon the literal explanation 
of the clauses in Exhibit A-4 which in turn 
refer to the will Exhibit A-l and also to the 
widow’s estate would strenuously contend that 
the learned Judge was right in having applied 
section 14 (2) of the Hindu Succession Act 
and in having rejected the ples that there is an 
enlargement of the limited extent held by 
Arumbu by reason of section 14 (1) of the Act, 


9. We have already seen the terms of disposi" 
tion under the wil] Exhibit A-l. It gave a life 
estate to Arumbu Ammal and after her life, 
the daughter Valliammai and brother Bala- 
krishna were to take over the estate as absolute 
owners in equal moiety, but in the event of 
Valliammai dying without any male ‘issue the 
entire properties would devolve absolutely on 
Balakrishna. Under the compromise Exhibit 
A-4 which has been analysed by the learned 
Judge, the following state of affairs springs there- 
from: (1) The compromise is in accordance 
with the provisions of the will since the com- 
promise makes a reference to it and says that it 
is in pursuance thereof. (2) The compromise 
conferred on Arumbu a life estate without 
powers of alienation. (3) Balakrishna relin- 
quished his rights made available under the 
will after the lifetime of Arumbu. 
(4) Valliammel is made a remaindermen afte, 
the death of her mother but without any powe,, 
ee end geen nee eS 

1. (1977) 3 $.0.C.99: (1977) 2 A.P.L.J. (S.C,) 14: 
(1977) 3 S.Q.R, 261: (1978)1 S.J. 29: AIR. 1977 
S.Q. 1944, 
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of alienation. (5) In the event of the daughter 
dying without male issue, Balakrishna would 
take the properties absolutely. 


10. From a resume of the above recitals, it 
is clear that Exhibit A-4 makes a significant’ 
departure from the recitals in the Will though 
it purports to be in consonance with it. Under 
the will, Arumbu was given a life estate and 
after her, the daughter Valliammal and 
brother Balakrishna were conferred with 
absolute the 








estate over a moiety of the properties af 
the lifetime of Arumbu, but whereas under 
Exhibit A-4, Valliammal is only given a 
limited estate without powers of alienation. J 

only conferred on her the rights of enjoyment 
of properties without any powers of alienation. 
The contingency of Balakrishna getting a 
right over the entirety of the Properties in the: 
absence of male issue for Valliammai_ ie. 
common in both. We are not here called 
upon to consider the feasibility and enforce- 
ability of a provision which would restrict an. 
earlier conferment of an absolute estate by 
previding a later restriction thereto. When: 
once an absolute estate as of right is created. 
under an instrument and it takes effect on a 
certain event, then normally a dent on the 
quality of that right by a laterly imposed: 
restriction in the very same instrument would 
not ordinarily be effective in the eye of law. 
We are not, however, resting our contention 
on this observation. We have, pointed out 
that oven though Exhibit A-4 purports to be 
in consonance with or a follow-up of 
Exhibit A-1, it does not appear to be so as 
there has been a complete overhauling of the 
nature of the dispositions, of the content of 
entitlements during the period at which such 
entitlements could be claimed by the parties to. 
the compromise Exhibit A-4. 


11. Iftherefore, Exhibit A-4, is a distinct 
deed arrived at between the members of 
Hindu family under which a widow's 
established right as such widow to main 
for life and enjoyment for life of her 
husband's properties is recognised by a certain 
methodology or arrangement, then the questioni, 








1] VENUGOPALA PILLAI 9, THAYYANAYAKI AMMAL (Ramaprasada Rao, OC.) 


that immediately arises. for consideration is 
whether the conferment of such a right of 
enjoyment for life, otherwise known as a 
limited estate or a widow’s estate could be 
held to be a right created for the firat time in 
favour of Arumbu or is it a right conferred 
on her in recognition of a pre-existing right. 


12. Before the law of inheritance for Hindus 
was codified under Act XXX of 1956, we had 
the Hindu Women’s Rights to Property Act, 
1937 wherein also the legitimate rights of the 
female members of a Hindu family were 
given momentous recognition. Such rights 
in the march of law thought of by our 
Legislature ever since 1937 which culminated 
in the renaissance in the matter of succeasion 
under the Hindu Succession Act are all 
pointera to the beneficial intention and object 
of our Parliament that the rights of a female 
ought not to be lightly brushed aside on 
technical and a priori considerations but should 
be given due recognition in accordance with 
the intentions of law complied with the 
forcible and well-intentioned mandates by our 
ancient Hindu commentators while dealing 
with a Hindu female. 


1g. If the background of such strides made 
in the matter of the improvement of the 
quality of rights of a female in a Hindu 
' family is borne in mind, then it is not difficult 
to analyse and understand the import of 
Exhibit A-4. We have already seen that 
Exhibit A-4, though prima jacis purports to 
follow Exhibit A-1, it.doea not. It makesa 
marked departure from the recitals in 
Exhibit A-1 and created, as it were, new 
entitlements not thought of under Exhibit A-1. 
It is, however, pertinent to point out that 
under Exhibit A-1, Arumbu Ammal is given 
a widow’s estate over her husband’s properties 
Could this arrangement referred to in 
Exhibit A-4 be taken as the source of title of 
Arumba Ammal to the properties or should it in 
the conspectus of events and in the circum- 
stances of the case be taken as the recognition 
of a pre-existing right? 


14. What is a widow’s estate ? It is not 
an estate for life, or in tail, or in fee, referred 
to in British jurisprudence. Having regard 
to the sacramental bondage ‘which would 
always knit a marriage tie amongst Hindus, a 
widow was expected to preserve unsullied the 
bed of her lord, and abide with her venerable 
protector to enjoy with moderation the 
property until her death and allow the heirs 


or 


to take it after her (Katyayana}. Such an 
inherence in the quality of her right was 
thought ofby the ancient lawgivers since it 
was always the objective of the personal law 
of Hindus thata widow who had no male 
child should not be given an absolute and: 
complete title over her husband’s properties 
after his death. The Privy Council in Janaki 
Ammal v. Narayanaswami!, observed: 


“Her (widow’s) right is of the nature ofa. 
right of property; her position is that of 
owner: her powers in that character are 
however limited”, 
15. In another case, the learned law-lord» 
while dealing with the same aspect agaim 
reiterated the position and stated: 


“The whole estate is for the time being 
vested in her absolutely for some purposes,. 
though in some respects for only a qualified: 
interest”. 


16. The interdict of alienation of such pro- 
perties in the hands of a widow is not absolute.. 
She has powers of alienation. She could alie- 
nate for religious purposes. She could part with 
the corpus for performing pilgrimages and’ 
other pious acts conducive to the spiritual 
welfare of her husband provided the expendi- 
ture is reasonable, She could expend for her 
own maintenance and for the marriage expenses. 
of her female heirs. Thus, on serious and 
sufficient grounds which could compendiously 
come within the meaning of the expression 
“necessity”, the widow had the right to 
alienate the properties in her possession and 
which were being enjoyed by her as a widow’s: 
estate. 


17. So long as she is alive, no one has any 
vested interest in the succession. Thus, a. 
widow’s estate or a woman's estate is a special 
and a qualified estate which recognises hor 
absolute right over the properties for her life 
subject, however, to the restrictions contem-~ 
plated in the petsonal law and her power of 
alienation. 

18. In the light of the meaning which has. 
always been attributed to the technical expres- 
sion “‘widew’s estate or woman’s estate”, is 
the mere fact that under Exhibit A-4 such a. 
right to which Arombu was entitled to was. 
conferred on her for the first time under Exhi- 
bit A-4, or created primarily thereunder? In 


1, (1916) 43 F.A 207: 4L.W. 53:31 M.LJ. 225: 
LL.R. 39 Mad. 634: ALR. 1916 P.Q. 117. 
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our view, it is a reiteration and a declaration 

jof a pre-existing right of a Hindu widow to 
succeed to her husband as a widow to take 
therein a widow’s estate subject to the limi- 
tation and restriction referred to above. 


1g. In an illuminating judgment recently given 
by the Supreme Court in whieh Fazl Ali, J., 
spoke for the Bench, the position is made very 
clear. It is reported in V. Tulasammav. Sesha 
Reddi}, No doubt, in that case, the grant was in 
dieu of maintenance, This right of maintenance 
when looked at from the ancient concept 
trom which sprang the significance of the divine 
tie of marriage, it is easy to conclude that the 
wife is said to be a half of the husband. Even 
our Gods are propitiated by that name, for 
example, Ardhanareeswara. The learned Judge 
‘quoted Colebrooke and accepted the well- 
known principle that under the Hindu Law, 
the husband has got a personal obligation to 
Maintain his wife and if he is possessed of 
properties, then his wife is entitled as of right 
‘to be maintained out of such properties. The 
claim of a Hindu widow to be maintained is 
not an empty formality which is to be exer- 
cised as a matter of concession or indulgence, 
‘grace or gratia or generosity but is a valuable 
spiritual and moral right which flows from the 
spiritual and temporal relationship of the 
‘husband and wife. As the wife is in a sense a 
part of the body of her husband, she becomes 
co-owner of the property of her husband 
‘though in a subordinate sense. 


20. After careful consideration and detailed 
analysis of the case law and the Sastraic Hindu 
Law, Fazl Ali, J., m the above Supreme 
‘Court decision came to the following conclu- 
sions: (a) though the widow’s right to main- 
tenance is nota right to property but it is 
undoubtedly a pre-existing right in property, 
de., it is a jus ad rem not jus in rem and it can be 
‘enforced by the widow who can get a charge 
-created for her maintenance on the property, 
and (b) that the right to maintenance is un- 
-doubtedly a pre-existing right which existed 
in the Hindu Law long before the passing of 
the Act of 1937 or the Act of 1946, and is, 
therefore, a pre-existing right. 


‘21. 


«37. In the light of the above decisions of 
this Court the following principles appear 
to be clear: 


The learned Judge went on to say: 
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(1) that the provisions of section 14 of the 
1956 Act must be liberally construed in 
order to advance the object of the Act 
which is to enlarge the limited interest 
possessed by a Hindu widow which was in 
consonance with the changing temper of the 
times; 


(2) it is manifestly clear that sub-seetion (2) 
of section 14 does not refer to any transfer 
which merely recognises a pre-existing right 
without creating or conferring a new title 
on the widow. This was clearly held by 
this Court in Badri Pershad's case}. 


(3) that the Act of 1956 has made revolu- 
tionary and far-reaching changes in the 
Hindu society and every attempt should be 
made to carry out the spirit of the Aet 
which has undoubtedly supplied a long felt 
need and tried to do away with the invidi- 
ous distinction between a Hindu male and - 
female in matters of intestate successsion; 


(4) that sub-section (2) of section 14 is 
merely a proviso to sub-section (1) of section 
14 and has to be interpreted asa proviso 
and notina manner so as to destroy the 
effect of the main provision. 


CH eee eee eee eee eee teoee Oe eer eet se eo ereaves 


44. Thus the following propositions emerge 
from a detailed discussion of the case: 


(1) that the widow's claim to maintenance 
is undoubtedly a tangible right though not 
an absolute right to property so as to become 
a fresh source of title. The claim for main- 
tenance can, however, be made a charge 
on the joint family properties, and even if 
the properties are sold with the notice of the 
said charge, the sold properties will be 
burdened with the claim for maintenance. 


(2) that by virtue of the Hindu Women's 
Rights to Property Act, 1937, the claim of , 
the widow to maintenance has been crys- 
tallised into a full-fledged right and any 
property allotted to her in lieu of main- 
tenance becomes property to which she has 
a limited interest which by virtue of the 
provisions of Act of 1956 is enlarged into an 
absolute title. 


(3) Section 14(2) applies only to cases 
where the grant is not in lieu of maintenance 





1. (1970) 2 S.c,j, 114: (1970) 29.0.R. 95; ALR. 
1970 SG. 1563. 
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or in recognition of pre-existing rights but 
confers a fresh right or title for the first 
time and while conferring the said title 
certain restrictions are placed by the grant 
or transfer. Where, however, the grant is 
merely in recognition or in implementation 
of a pre-existing right to claim maintenance, 
the case falls beyond the purview of section 
14 (2) and comes squarely within the 
Bxplanation to section 14 (1) li 


22. The Supreme Court in the above case 
approved in toto the ratio of the Bombay High 
Court in B.B. Patil v. Gangabai.1 That was a 
case where an arbitrator passed an award 
which resulted ina decree under the Arbitra- 
tion Act. It was pursuant to the award the 
widow secured certain properties of her 
husband for life and which were intended for 
her mainténance. The widow continued to 
be in possession of those properties till 25th 
February, 1967. The question arose as to 
what was the nature of the right which the 
widow obtained in those circumstances. The 
Supreme Court approved of the following 
passage in the Bombay decision: 


“In other words, sub-section (1) read with 
this Explanation provides that any property, 
howsoever acquired and in possession of a Hindu 
female after the commencement of the Act 
shall be held by her as a full owner in all 
cases where she formerly held merely limited 
ownership By this enactment (Act of 
1956) herrights are enlarged and where- 
ever under the Hindu law she would 
merely obtain limited ownership she would, 
after the commencement of the Act, obtain 
full ownership”. 


Section 14 (1) and (2) runs as follows: 


Eross (1) Any property possessed by a 
female Hindu, whether acquired before or 
after the commencement of this Act, shall 
be held by her as full owner thereof and not 
asa limited owner. 


Explanation... .In this sub-section, ‘property’ 
includes both movable and immovable pro- 
perty acquired by a female Hindu by 
inheritance or devise, or at a partition, or 
in lieu of maintenance or arrears of main- 
- tenance, or by gift from any person, whether 
arelative or not, before, at or after her 
marriage, or by her own skill or exertion, 
or by purchase or by prescription, or in any 
other manner whatsoever, and also any such 
property held by her as stridkana immedia- 
tely before the commencement of this Act. 


1. A-LR. 1972 Bom. 16. 
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(2) Nothing contained in sub-section (1) shal? 
apply to any property acquired by way of gift 
or under a orany other instrument or 
under a decree or order of a civil Court or 
under an award where the terms of the gift, 
will oc other instrument or the decree, order 
or award prescribe a restricted estate In 
such property”. 
23. Itis by now well-established that section: 
14 (2) is an exception to section 14 (1). Under! 
section 14 (1), any property possessed by a 
female Hindu, whether acquired before or after 
the commencement of the Act, shall be held 
by her as full owner thereof and not asa limited 
owner. Sub-section (2) would apply in cases 
where such a possession is made for the first), 
time by the female Hindu and not in assertion 
of or in acceptance of a pre-existing right in 
her. The Explanation contemplates the case 
where the property is acquired by a Hindu 
female either by inheritance or at a partition 
sateeeSisrereaes or in any other manner whatsosvet. 


24 The acid test, therefore, is to find whether 
under a given instrument the title is created in 
the widow for the first time or the entitlemen 
in her is merely a restoration of a right which 
she possessed already under the Hindu Law. 
The fact that under the compromise Exhibit 
A-4, she was given a widow's estato does not 
improve matters because she had that right 
and she could proclaim that right as a pre- 
existing right. In all fairness and having 
regard to the beneficial legislation introduced 
by our Parliament in 1956 to improve the con- 
ditions of a female heir under the personal law, 
it cannot still be maintained that what was 
given to Arumbu under Exhibit A-4 was by 
way ofa dole or a generous gesture on the 
part of Balakrishna; but it should be held tha 
it was in recognition of a vested right in her 
to hold tho properties as the persona of h 
husband but as a widow’s estate subject to th 
restriction ordinarily annexed thereto. N 
doubt, the phrase ‘in any other manner what- 
soever’ referred to in the Explanation to section 
14 (1) cannot be made elastic, so as to render 
nugatory sub-section AG of section 14. Each 
case has to be decided on ita own merits. If 
it could be clinchingly found that the vesting 1s 
as a result of a contract and not in due recogni- 
tion of or in due obeisance to a pre-existing 
right, then such a contract might in such. 
peculiar circumstances be viewed as one which 
is the source of title to the widow But in 
the instant case, we are unable to agree with 
Mohan, J., that it was only under Exhibit A-4 
the title was created -in the widow. The use 
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of the words ‘widow’s estate’ in Exhibit A-4 
ia significant. Apart from it, Exhibits A-4 and 
,4-1 aro not similar in many respects. There- 
fore, if under the compromise what was given 
to the widow cannot be said to slope from the 
arrangement entered into between the parties 
but it was only in recognition of a pre-existing 
right, then the ratio of the decision of the 
Supreme Court in V. Tulgsamma v. Sesha Redd, 
quarely applies to the facts of this case and 
it should be held that Arumbu was possessed 
of those properties as on the date of the passing 
of the Act of 1956 and such properties acqui 
by her no doubt under the compromise Exhibit 
A-4 should be deemed to be her absolute pro- 
perties as under section 14 (1), she shall hold 
jit as full owner thereof and not as a limited 
owner. We are unable, therefore, to agree 
with the conclusion of the learned Judge in the 
second appeal. We set aside the judgment of 
this Court in S.A. No. 814 of 1972 and restore 
. that of the appellate Court which in turn 

affirmed that of the trial Court. The mit is 

therefore, dismissed. 


25. This appeal is, therefore, allowed with 
costa. 


RS —— 










Appeal allowed, 
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IN THE HIGH COURT OF JUDI- 
GATURE AT MADRAS. 


Present:—7. Ramaprasad, Rao, 
G. Ramanujam, 3. 


C.K. Ramaswamy, Secretary to Govern- 
ment, Legislative Council Department, 
Madras-9 -. Appellant * 


G. Vasantha Pal and another 


GF. and 


Respondents. 


(A) Constitution of India (1950), Articles 188, 193, 
154, 1,63,361_ Election of petitioner to Legislative 
Council—Election notified in ths Gazetto, — Patitioner 
approaching appellant to maks and subscribe before 
the Governor or some person appointed an oath or 
affirmation—A’ appointed pro-tem Chairman of the 
Gouncil—Notification as to bath or affirmation of the 
duly elected members to be made before ‘A’ — Petitioner 
expressing inability and sending objection to the 
Governor to take oath before <A’ —Gosernor permitting 
petitioner to take oath before kim—Petitioner intimat- 
ing accordingly to *A’—Objection by ‘A’ —Petitioner 
informing Governor and enclosing a subscribed oath 
Jor himself—Request to Governor to accept the oath 
—Petitioner whether duly elected member and entitled 
H nen the roll and take part in the business of the 
ouncil. 


(B) Constitution of India (1950), Articles 226— 
Declaratory relief—W hather can be given in writ pro- 
seedings —Appeal by Secretary to Council against grant 
of declaration — Maintainability. 


The Secretary to the Legislative Council is 
statutorily enjoined to see that all formalities 
mandated by law are satisfied before a duly 
elected member can sit in the Council to 
participate in public debates. The Secretary 
cannot be a silent member to such participation 
by the member if, in his view, it was in the 
teeth of Article 188 of the Constitution. Inas- 
much as the facts in the instant case had an 
impact on tho exercise and performance of the 
powers and daties of the Governor, the case 
whether the writ petitioner had acquired the 
legal status to participate in the deliberations 
of the Council being the subject-matter of the 
instant appeal can only be brought to the 
portals of the appellate Court by the Secretary 
to the Council and the appeal is therefore 
competent. [Para 4.} 


Under Article 188 every member of the Legis- 
lative Assembly or the Legislative Council of 

eW. A. No. 365 of 1978 and C.M.P, No. 7991 of 
19783 294k August, 1978, 
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State shall, before taking his seat, make and 
subscribe before the Governor or some person 
-appointed in that behalf by him, an oath or 
.affirmation according to the form set out for the 
purpose in the Third Schedule. The form pre- 
‘scribed tead with Article 188 does mandate the 
‘member to make and subscribe the oath 
before the Governor or some person appointed 
in that behalf by him. This is not a case in 
which the oath is administered by the Governor 
-as is provided for under Article 164 (3) of 
the Constitution where the Governor is enjoin- 
~ed to administer to the Ministers the oath 
-of office and secrecy. The fabric of the pro- 
«cess of making or subscribing the oath under 
Article 188 is a mandate directed against the 
Member of a Legislative Council of a State. 
‘The making or subscription to the oath is only 
.a prop to an event which has already been 
-declared in law under the Representation of 
the People Act. {Jnder section 74 of the 
Representation of the People Act the petitioner 
has become a Member of the Legislative 
Council and his term of office as such Member 
‘had begun on and from 2lst April, 1978, as 
-contained in the provision of section 157 of the 
TRepresentation of the People Act. Yet an 
-additional statutory formality is required in 
order to impress on the duly elected member 
that he will bear true faith and allegiance to 
‘tne Constitution of India as by law established 
and that he will uphold the sovereignty and 
dntegrity of India besides faithfully discharging 
the duties upon which he was about to enter. 
The solemnity and gravity of the situation, 
‘therefore, rest upon the individual-member in 
anaking the oath before the Governor. He 
would also suffer a penalty if he sits or votes 
.asa Member of the Legislative Council before 
‘taking the oath under the Article. These 
wasps in the fabric of the process contemplated 
tin Article 188 of the Constitution .no doubt, 
‘envisage a situation that the oath should be 
smade and subscribed in the presence of the 
Governor. If however in a particular situation, 
such making or subscribing before the 
-Governor becomes impossible or the person, 
«who is to abide by such prescription is placed 
‘in a situation that he is not able to make or 
:subscribe such an oath before the Governor, 
‘the question is whether he is-at a!l material 
‘times helpless. If the option is with the 
“Member to be ready and willing to make and 
subscribe the oath before the Governor or his 
mominee, then the question arises whether 
motwithstanding the use of the preposition 
‘before’ in Article 188 such making and subcrip- 
tiov could be done in an alternative manner 
provided such an adopted alternative is a 
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teasonable but substantial substitute of the 
intendment of the mandate in Article 188. 
[Para. 8.] 


As per Article 188 either the Governor himself 
or his nominee has to witness the oath-taking by 
the Members of the Assembly or of the Council. 


If the said function of the Governor or 
his nominee has to be done under advice of his 
Council of Ministers it may happen that the 
Council of Ministera may advise the Governor 
not to function under the Article either by him- 
self or through his nominee, and the Governor 
acting on such advice may refuse to function. 
The result will be members of the Assembly and 
the Council who have to take the oath before 
the Governor or his nominee on pain of being 
punished under Article 193 cannot obey the 
constitutional mandate that they must take 
the oath before taking their seat in the 
Assembly or the Council, as the case may be. . 
In these circumstances, the Governor cannot 
refuse to function under Article 188 on the 
ground that the Council of Ministers has advised 
him not to act thereunder. Article 188 merely 
provides for a ministerial act to be done by the 
Governor and in doing such a ministerial act 
which he is enjoined to do under the Constitu- 
tion the Governor is not acting on the advice 
of the Council of Ministers. No option or dis- 
cretion is given to the Governor in witnessing 
the oath-taking by Members. Nor any decision 
by the Governor is involved in witnessing such 
oath-taking. Only in cases where an executive 
action is to be taken by the Governor, the 
question of his acting on the advice of his Council 
of Ministers or in his discretion will arise. When 
no decision by the Governor is involved and 
when he has no discretion in doing a particular 
act referred to in the Constitution, he does only 
a ministerial act and not an executive act under 
Article 163. Witnessing of the oath-taking by 
the Governor cannot in any sense be an execu- 
tive function which is to be done by him on 
the advice of his Council ef Ministers. 

P [Para. 10.]. 


It is no doubt true that, under the Business 
Rules and Secretariat Instructions issued by 
the Government of Tamil Nadu, in all cases 
where a Secretary in a Department has to 
submit papers to the Governor, he shall 
submit them only through the Minister or 
Ministers concerned and the Chief Minister, he 
being a Secretary to the Government. But that 
does not mean the Governor has to act aa per 
the advice of the Mmisters even in respect of 
ministeria] acts which he is bound to do under 
the Constitution. Hence when the appellant 
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as such Secretary forwarded the material papers 
in this case to the Ministers concerned so as 
to apprise them of the request of the member 
to take oath before the Governor, that act of 
his should not be understood as a reference 
made by him to the Council of Ministers for 
their advice which he could transmit ultima- 
tely, as he did in this case, to the Governor. 
As long as it is reasonable in the instant case 
to opine that a constitutional function exercised 
‘by the Governor as the repository of the 
exetutive power of the State, does not come 
within the purview of Article 163 of the 
Constitution, and so long as it is not a power 
which under the Constitution he is required 
to exercise in his discretion. then a third 
modality under which the Governor might 
act could easily be comprehended by reason 
of the language of Article 163 (2) itself. The 
provision in clause (2) as Article 163 being a 
general one is not necessarily confined te the 
cases mentioned in the first part of the clause 
namely, those, “where a question arises 
whether any matter is or is not one in respect 
of which the Governor is required to act in 
hig disceetion”. There is, therefore scope for 
the Governor to act in a third direction which 
may not squarely fall within acts done by 
him or which ought to be done by him in con- 
sultation with the Council of Ministers, or acts 
or functions done or exercised by him in his 
discretion. {Para. 12.] 


Article 188 requires every Member of the 
Legislative Assembly or the Legislative Council 
of a State to “make and subscribe, before the 
Governor or some person appointed in that 
behaif by him, an oath or affirmation accord- 
ing to the form set out for the purpose in the 
Third Schedule”. Article 193 says that, if a 
person sits or votes as a Member of the Legis- 
lative Assembly or the Legislative Council of 
a State before he has complied with the require- 
ments of Article 188, he shall be liable in 
respect of each day on which he so sits or 
votes to a penalty of five hundred rupees. 
Article 193 makes the intention of the Parlia- 
ment quite clear, that the requirements of 
Article 188 should be complied with before a 
person wants to exercise his privileges and 
powers as a Member of the Legislative Assembly 
or the Legislative Council. There cannot, 
therefore, be any dispute that Article 188 is 
mandatory and that its compliance should be 
taken to be a condition precedent before a 
person chooses to sit and vote as a Member 
of the Legislature of a State. It is not in 
dispute that Article 188 had not been strictly 
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complied with by the writ-petitioner taking 
the oath before the Governor. (Para. 16.7 


One of the requirements under Article 188 is 

the presence of the person making and subscrib- 

ing the oath before the Governor or the 

nominee at the time of making or subscribing 

the oath. But, if the appellant had made it 

impossible for the Ist respondent to make an 

oral affirmation before the Governor, then it 
can be assumed he (Ist respondent) was pre- 

vented from appearing before the Governor in 

person for making or subscribing the oath 
before him, andthe physical appearance of 

the first respondent before the Governor was 
made impossible by the appellant. It should 
therefore be taken that in the circumstances it 

was not possible for the first respondent to 
ensure his presence before the Governor for 

the purpose of making and subscribing the 
oath. Only then the first respondent subscribed 
the oath in the form prescribed and sent it to 
the Governor by post. at this stage, a distinc- 
tion has to be made between cases where the 
Governor is to administer the oath and cases 
where the oath has to be taken by the person 
himself before the Governor. If the Governor 
ig to administer the oath, then any other person 
administering the oath cannot be a compliance 
with the provision at all, but, where the party 
himself has to make and subscribe the oath 
betore the Governor and it is found that it was 
not possible for him to go before the Governor 
for making and subscribing the cath in view of 
the stand taken by the appellant or the Govern- 
ment that the first respondent has to make and 
subscribe the oath only before the nominee 
and not before the Governor, strict compliance 
cannot be insisted, when every possible 
effort had been taken by the first respondent 
to ensure his presence before the Governor for 
making and subscribing the oath before him 
and when all those attempts failed, he bad sent 
the form duly subscribed to the Governor. If 
the distinction between administration of oath 
to a person by the Governor and the oath 
being taken by the party himself before the 
Governor is borne in mind, the physical presence 
of the party before the Governor can be said 
to be merely directory. (Para, 22.) 


The function of the Governor under 
Article 188 is not an executive act done on the 
“sid and advice” of the Council of Ministers. 
The immunity against answerability to any 
Court under Articles 163 and 361 is available 
only in respect of functions he has to perform 
on the “aid and advice” of the Council of 
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Ministers or a function which he could exercise 
in his discretion. [Para. 25.] 


Whatever steps the petitioner could take for 
making and subscribing the oath before the 
Governor, he has taken, but it is because of 
circumstances beyond his control, he could not 
take the oath orally in the presence of the 
Governor, and had to subscribe the oath in the 
prescribed form and send it to the Governor. 
When his presence before the Governor has 
been made impossible by the appellant or the 
Government in view of their stand that the 
oath can be subscribed only before the pro tem 
chairman, while in fact the Governor had also 
the concurrent power under Article 188, the 
first respondent can invoke the principle of 
substantial compliance. Even in the letter 
enclosing the requisite form duly subscribed 
the first respondent offered to appear before 
the Governor to orally take the oath. Since the 
Governor had not called upon him to take the 
oath orally before him, the firat respondent 
could assume that the form subscribed and 
sent by post had been accepted by the Governor. 
In the peculiar facts and circumstances of the 
case, therefore, the writ-petitioner should be 
taken to bave substantially complied with 
Article 188 so as to enable him to sit 
in the Council as its member. It is well- 
established by now, that in exercise of the 
powers under Article 32 or 226 the Courts are 
not fettered by the procedure and technicalities 
of the Writs in English Law and the jurisdic- 
tion of our Courts is wice enough even to 
make a declaratory order, if that is the proper 
relief to be given to the aggrieved party. 

7 { Paras. 23 and 26.] 
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July, 1978, and made in the exercise of the 
Special Original Jurisdiction of the High 
Court in Writ Petition No. 1574 of 1978 
presented under Article 226 of the Constitution 
of India to issue a writ of declaration, declar- 
ing that the petitioner having performed the 
obligation himself before the Governor 
on 22nd April, 1978, to subscribe to the oath 
as required by Article 188 of the Constitu- 
tion of India and having further in- 
formed the Secretary Legislative Council, by 
his letter of 22nd April, 1978, to make the 
necessary arrangements for the making of the 
oath and subscription thereof before the 


. Governor and having further on 27th April, 


1978, subscribed in writing to the oath ar 
prescribed in Schedule III of the Constitution 
and sent the same in duplicate to the Governor, 
offering to follow it up, if necessary, by i 
the oath in person has performed all the obliga- 
tions under Article 188 of the Constitution and 
he is entitled to take his seat in the Legislative 
Council as duly elected member from the 
Madras District Graduates’ Constituency, with- 
out any further obligations on his part. 


C.M.P. No. 7991 of 1978:—Petition prescribed 
to the High Court to dismiss the Writ. 
Appeal No 365 of 1978 ona preliminary 
ground that (1) the appellant is not aggrieved 
by the declaration made by the High Court 
in favour of the first respondent / petitioner (2): 
that even so, having obstructed the taking of 
the oath by the first respondent / petitioner 
before the Governor cannot be heard to 


complain against the order of Court, that in 


the circumstances, the first respondent /' 
petitioner has substantially complied with the 
provisions of Article 188; (3) that the first 
respondent / petitioner having signed the Roll 
of Members, it is not open to the appellant to: 
attack a Member’s status as a legislator, and 
indulge in shadow boxing or academic argu- 
ments, 


‘The Government Pleader for Appellant. 
Respondent in person. 

The Judgment of the Court was delivered by 
Ramaprasada Rao, CF.—The Secretary to the 
Government, Legislative Council Department, 
Madras, feeling aggrieved by the order of 
V. Ramaswami, J. in W.P. No. 1574 of 1978, 
has presented this writ appeal canvassing the 
correctness of the view of the learned judge that 
Mr. G. Vasantha Pai, the petitioner in the 
writ petition shall be deemed to have substan- . 
tially complied with the provisions in Article 
188 of the Constitution of India and that he 
is entitled to sign the roll of Members of the 
Council and take the seat in the Tamil Nadu 
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-Legislative Council as a duly elected member 
from the Madras District Graduates’? Constitu- 
‘ency without any further obligation on his part. 
The writ petitioner sought fora writ in the 
nature of a declaration declaring him as having 
performed his obligation by presenting himself 
before the Governor on 22nd April, 1978, to 
subscribe to the oath as required by Article 188 
of the Constitution and having further informed 
the appellant by his letter dated 22nd April, 
1978, to make the necessary arrangements for 
the making of the oath and subscription thereof 
before the Governor and having further on 
27th April, 1978, subscribed in writing to the 
oath as prescribed in Schedule III of the Con- 
stitution and sent the same in duplicate to the 
Governor, offering to follow it up, it necessary, 
by making the oath in person, has performed 
all his obligations under Article 188 of the 
‘Constitution and is entitled to take his seat in 
the Legislative Council as duly elected member. 
The writ petitioner was declared to have been 
elected under section 66 of the Representation 
of the Peopie Act. By a notification dated 15th 
of April, 1978, under rule 84 (1) of the Con- 
duct of Election Rules, Mr. Vasantha Pai, thé 
writ petitioner was duly declared to have been 
elected to fill in one of the seats in the Tamil 
Nadu Legislative Council, from the Madras 
District Graduates’ Constituency. By a notifica- 
tion issued on 21st April, 1978, the election of 
the petitioner was notified in the Gazette. Mr. 
Pai, therefore, became a Member of the Council 
on and from 21st April, 1978, as per section 157 
of the Representation of the People Act. The 
writ petitioner however in order to com- 
plete the process of the election to enable him to 
take his seat, was contacting the appellant so 
as to make and subscribe before the Governor 
or some person appointed in that behalf by him 
an oath or affirmation according to the form 
set out for the purpose in the third schedule 
to the Conatitution. On 19th April, 1978, Thiru 
K.S. Abdul Wahab, who was appointed as a pro 
żem Chairman of the Council as that office by 
then fell vacant, was appointed by the Governor 
under Article 188 of the Constitution as the 
person before whom the oath or affirmation 
may be made by the duly elected Members. 
The notification for the above purpose was 
made on 20th April, 1978, and the appellant 
caused such information to be transmitted to 
the duly elected Members. The writ petitioner 
consequent upon the above public information 
presented himself before the Governor and 
expressed his inability and indeed an objection 
of his to take such an oath before Thiru Abdul 
Wahab. According to the writ petitioner Thiru 
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Abdul Wahab’s stand earlier in the Council 
wherein he urged the then Chief Minister 
to follow the example of Mujibur Rehman in 
the event of the Government of India not 
conceding his demands, was extremely shocking 
and unconstitutional to him, and he, therefore, 
expressed his personal wish not to be asked to 
make and subscribe the oath as required before 
Thiru Abdul Wahab. ‘The case of the petitioner 
is that the Governor informed him that though 
his objections were sentimental, he would 
however permit him to make the oath provided 
the appellant could place all the necessary 
papers before him and arrange for the formal 
swearing. According to the writ petitioner, he 
contacted the appellant, informed him of his 
interview with the Governor, also gave him in 
writing as to what transpired. He also requested 
the appellant, in consequence to make the 
necessary arrangements to enable him to make 
and subscribe to the oath before the Governor 
by the 23rd of April, 1978 so that he could 
sit in the House and participate in the election 
of the regular Chairman which was scheduled 
to be held on the 25thof April, 1978. He 
secured only an interim reply from the 
appellant which was to the affect that his letter 
was under consideration. Thereafter on the 
23rd April, 1978, the writ petitioner sent a wire 
to the Governor which reads as follows:— 


“Presented myself twenty second for taking 
oath under Article 188. As directed moved 
Secretary, Council place papers before you. 
No Intimation. Please administer oath before 
10 am. 24th lest I be disqualified under 
Article 193. Vasantha Pai, M.L.C.”. 


This was followed by letter on the 24th to the 
Governor whereby he repeated his earlier 
request to the Governor to enable him to make 
and subscribe to the oath as requested so as 
to enable him to discharge his duties as a 
public functionary. The appellant in his wbse- 
quent letters to the writ-petitioner expressed 
that it was not possible to comply with the 
petitioner’s request, as he had every opportunity 
to take the oath before the pro tem Chairman. 
The writ-petitioner was placed in such an 
unenviable position that notwithstanding the 
notification of the regular Chairman and 
Deputy Chairman to the Council made on 26th 
April, 1978 and notwithstanding also of the 
fact that the Chairman and Deputy Chairman 
have been duly nominated by the Governor as 
persons before whom the elected Members to 
the Council may take their oath under Article 
188, wrote to the Governor on 27th April, 1978 
enclosing a made and subscribed oath in the 
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prescribed form stating that he has made and 
subscribed the oath for himself and was sending 
the same to the Governor directin view of the 
delay caused in its making under Article 188. 
According to the writ petitioner he has 
discharged all his obligations and referring to 
the earlier events which transpired and referred 
to already, he requested the Governor to 
accept the oath made and subscribed by him 
as sufficient under Article 188. He also 
expressed his desire and his readiness and 
willingness to present himself in person and 
read out the oath if necessary in person. The 
‘appellant however on 28th. April, 1978 conse- 

uent to the election of the Chairman and the 
‘Deputy Chairman to the Council and their 
nomination as the persons before any of whom 
the oath or affirmation may be made by the 
Members of the Legislative Council under the 
above Article, informed the petitioner about it 
and sought for information whether Mr. Pai 
would take the oath or affirmation as a Member 
before the duly elected Chairman so that he 
can fix a time for the p . The writ 
petitioner's stand was that he having earlier 
done what was expected of him in law and 
under the Constitution, he was entitled to sign 
the roll of Members of the House and take part 
in the conduct of the business of the Council. 
He filed the present writ petition to establish 
that stand. 


2. It is common ground that after the writ 
petition has been allowed by this Court, the 
petitioner was permitted by the appellant, 
pursuant to orders of this Court, to sign the 
roll and the record discloses this fact. 


3. The learned Single Judge of this Court 
has briefly summarised the facts appearing on 
the record as under, 


“l, The petitioner had presented hiunself in 
person before the Governor on 22nd April, 
1978 and offered to take and subscribe to the 
oath in the form prescribed before the 
Governor. 


2, The Governor was not unwilling on that 
day to permit the petitioner to make and subs- 
cribe to the oath before him if necessary 
arrangements could be made. 


3. The Secretary to the Tamil Nadu 
Legislative Council, first respondent herein, 
by a letter of the petitioner dated 22nd April, 
1978 was informed about the petitioner 
meeting the Governor, and his} willingnes 
to allow the petitioner to make his oath 
before him, and he was requested to make 
the necessary arrangements enabling the 
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patitioner to make the oath before the 
Governor “by tomorrow the latest”. 


4. The Secretary failed to make the necessary 
arrangements and was taking an obstructive 
attitude in consultation with the authorities 
that be and the petitioner was prevented 
from taking and subscribing to the cath 
before the Governor. 


5. The petitioner had already deposited the 
original of the declaration of his elestion as 
a Member of the Tamil Nadu Legislative 
Council from the Madras District Graduates 
Constituiencywith the Secretary of the Council 
on 22nd April, 1978 and even if there is any 
dispute on the fact of such deposit of declara- 
tion, there was no dispute that he was a 
duly elected Member from Madras District 
Graduates’ Constituency in the election held 
on 9th April, 1978. 

6. The petitioner was previoualy a Member 
of the Legislative Council for a long time 
and is a senior Member of the Bar. He has 
‘with ful] knowledge and understanding of the 
obligation, undertaking and implications of 
the breach thereof made and subscribed, to 


- the oath in the form prescribed in the Third 


Schedule to the Constitution and sent the 
same to the Governor who is ono of the 
authorities before whom the making and 
subscribing to the oath could be done. 


7. There was no dispute that the oath sent 
to the Governor in duplicate was factually 
made and subscribed by the petitioner. 


8. In his letter dated 27th April, 1978 enclo- 
sing the oath duly signed in duplicate to the 
Governor, he had referred to the circum- 
stances under which he had to make and 
subscribe to the oath, not before any parti- 
cular authority, but by himself and had 
stated: “Should you, however, desire that I 
should call on you in person and read out 
my oath before, you, I shall be happy to do 
so if I am intimated the time and place for 


_ the purpose.” 


9, The petitioner had not received any 
requisition from the Governor calling upon 
him to appear in person and read out the 
oath before him. 


10, In the affidavit filed in this Court and 
even in his arguments, the petitioner had 
signed the oath in the form prescribed in 
compliance with Article 188 and sent the 
same in duplicate to the Governor which 
would amount to sn admission and conclu- 
sive proof of making and subscribing the 
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oath in the form prescribed in the Third 
Schedule to the Constitution.” 


4. When the appeal came up for hearing the 
writ petitioner raised a preliminary objection 
that the appeal was not maintainable, as the 
appellant is not a person aggrieved and that 
the Court of Appeal cannot interfere with his 
fulfledged status asa Men ber of the Counci), 
he having subscribed tothe register and having 
been permitted by the appellant to sign the 
same. This is not a case in which the appel- 
lant, can be said to be a person, who can be 
silent witness to the participation of a Member 
in the Legislative Council, ifin his view such 
participation is in the teeth of Article 188 of 
the Gonstitution. As the Secretary of the Legis- 
lative Council, he is statutorily enjoined to see 
that all formalities mandated by law are satis- 
fied before a duly elected Member can sit in 
the Council to participate in public debates. 
Though, no doubt, such participation is visited 
with a penalty on the member who has not 
complied with the requirement of Article 188 
and who attempts to sit and vote before com- 
pliance with the prescriptions therein, yet it 
cannot be said in the instant case that the isspe 
which is material in this case ia not alive for a 
further adjudication by the Court of appeal. The 
appellant wishes to point out that he allowed 
the member to sign the register in due obedi- 
ence to the orders of the learned single Judge 
of this Court and such an entry into the record 
in the absence of a prior compliance with, 
according to him of the guideline set in Article 
188, enables him to canvass the correctness of 
conclusion of the learned Judge in appeal so 
that the record could be corrected, ifa different 
view was possible. The conspectus of facts earlier 
-referred todo have an impact on the exercise 
and performance ofthe powers and duties of 
the Governor. Bearing in mind, the protection 
granted to the Governor under Article 361 of 
the Constitution that he shall not be answera- 
ble toany Court for such exercise of power or 
his case whether the petitioner has acquired 
the legal status to participate in the delibera- 
tions of the Council being the subject-matter of 
this appeal can only be brought to the portals 
of the appellate Court by the Secretary of the 
Council. Weare, therefore, unable to uphold 
the preliminary objection that the writ appeal 
itself is not maintainable. 


5. The jlearned Advocate-General for the 
appellant stressed before us the following con- 
tentions. 


6. Firstly, he would say that the Governor’s 
© function under Article 188 is not one which is 
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exercisable by him in his discretion, but is aw 
act performed by him on the advice of the Coun- 
cil of Ministers and, therefore, the Governor 
having acted on such advice and appointed hie. 
nominee it would be an executive act done b 
him within the meaning of Article 163 (2) of 
the Constitution of India and such an act 
cannot be called in question on the ground 
that the Governor ought to have acted in his. 
discretion. In effect it is said that as the 
Governor while making the nomination under 
Article 188, has to act on the advice of his — 
Ministera, the resultant of that act is unques- 
tionable. Secondly, it is said that Mr. Pai not 
having made or subscribed to the oathin the 
manner contemplated under Article 188, he 
cannot be said to have complied with its terms, 
and in the alternative it is said that a substantiak 
compliance of the intendment of Article 188, is. 
not a valid substitute for proof of compliance 
and in that sense the doctrine of substantial 
compliance accepted by the learned Judge can- 
not be sustained. 


7. Contending contra Mr. Pai, appearing in. 
person would say that even assuming that the 
Governor’s delegation of powers or functions 
under Article 188, ia wholesome and complete, 
the choice of makiag and subscribing the oath 
either before the Governor or his nominee is 
always with the elected member and in the 
peculiar circumstances of this case, it should be 
said that he has, in law and in spirit, substan- 
tially complied with the mandates as entered in 
Article 188. Mr. Pai, would not accept that the 
Governor while acting under Article 188 is 
exercising an executive function which necese 
sarily involves consultation with the Council, of 
Ministers. He would also say that it is a peculiar 
function exercised by the Governor which can- 
not be characterised to be one performed in his 
discretion. Viewed in this light, he would say 
that the Governor was only expected to be 
instructed and informed of the making and 
subscribing of the oath and that having been 
done in this case, there is such substantial 
compliance as found by the learned single 
Judge. 

§. Before dealing with the contention of the 
learned Advocate-General that the Governor 
exercises an executive act, when he performs his 
duties under Article 188 of the Constitution, 
let us consider the scope of Article 188. The] 
language of Article 188 makes it clear that], 
every member of the Legislative Assembly orf 
the Legislative Council of a State shall, before}: 
taking his seat, make and subscribe before the 
Governor or some person appointed in that} 
behalf by him, an oath or affirmation accordin 









1) 


to the form set out for the purpose in the 
Third Schedule. The form prescribed read with 
UArticle 188, of the Constitution does mandate 
ithe Member to make and subscribe the oath 
‘before the Governor or some person appointed 
‘in that behalf by him. We shall, of course, 
consider the question as to what is the impact 
and scope of the parenthesis which is an alter- 
native to such making and subscription of the 
oath before the Governor, that is, the making 
thereof before some person appointed in that 




















‘!This is not a case in which the oath is admini- 
[stered by the Governor as is provided for 
founder Article 164 (3) ofthe Constitution where 
‘the Governor is enjoined to administer to the 
{Ministers the oath of office and of secrecy. The 
abric of the process of making or subscribing 
the oath under Article 188, is a mandate dire- 
cted against the member of a Legislative Coun- 
il of a State. The making or subscription to 
the oath is only a prop to an ovent which has 

dy been declared in law under the Repre- 
[sentation of the People Act. Under section 
74 of the Representation of the Paople Act 


Act. Yet an additional statutory formality is 
required in order to impress on the duly 
ected member that he will bear true faith and 
egiance to the Constitution of India aa by 
law established and that he will uphold the 
vereignty and integrity of India besides faith- 
ly discharging the duties upon which he was 
about to enter. The additional notional safe- 
goard is intended to infuse in the mind of the 
[Member who is to make and subscribe the oath 
that he has certain extraordinary responsibilities 
fother than the faithful discharge of his duties as 
representative. The solemnity 
d gravity of the situation, therefore, rest 
upon the individual-member in making the 
oath before the Governor. He would also 
|raffer a penalty if he sits or votes as a Member 
of the Legislative Council before taking the 
th under the Article. These, wasps in the 
fabric of the process contemplated in Article 
188 of the Constitution, no doubt, envisage 
a situation that the oath should be made and 
subscribed in the presence of the Governor. 
If however in a particular situation such 
making or subscribing before the Governor 
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becomes impossible or the person, who is 
















such an oath before the Governor, the question 
is whether he is at all material times helpless 
This is, of course, subject to the discussion 
follow whether the Member has a choice in 
the matter or the oath has to be compulsivel 
taken only before the person appointed in 
that behalf by the Governor. If for reaso 
hereinafter to be stated, it appears to us asi 
didto the learned single Judge also that th 
option is with the Member to be ready and 
willing to make and subscribe the oath befor 
the Governor or his nominee, then the ques- 
tion arises that notwithstanding the use of th 
preposition ‘before’ in Article 188 whether suc 
making and subscription could be done in 
alternative manner provided such an adopted 
alternative is a reasonable but substantial sub- 
stitute of the intendment of the mandate in 
Article 188. Though our conclusion on thi 
aspect that the making of the oath should 
in front of the Governor, yet it is a matter t 
be considered hereafter whether if such a 
oath is made and subscribed in a given se 
of circumstances which would amount to sub 
stantial compliance of the constitutional nor 
in Article 188 whether it would be sufficient. 


g. At this stage it is convenient to consider 
the question whether the Governor's act or 
function under Article 188 of the Constitution 
results in an act compelling him to consult 
the Council of Ministers under Article 163, or 
is it an act performed within his discretion, 
or is it a function which does not fall squarely 
within the above two specified compartments 
of exercise of power. In a Full Bench decision 
of our Court, in R.A. Mathialagan v. The Governor ` 
of Tamil Nadu, while dealing exhaustively 
with the powers of the Governor under the 
Constitution and after having noted the 
dichotomy in the exercise of such power, 
when he has to act in consultation with the 
Council of Ministers and at other times when 
he can act in the exercise of his discretion, the 
Court said: 


«Historically therefore when in the Govern- 
ment of India Act, 1935, before its adapta- 
tion, functions of the Governor-General or 
the Governor were referred to specifically 
which they were expressly required to 
exercise in their discretion, and a similar 
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exception finds a placein Article 163 (1) it 
ig reasonable to take the view that the 
exception has reference only to those fune- 
tions of the Governor which he is expressly 
required by or under the Constitution to 
exercise in his discretion and that has 
reference only to the two instances of func- 
tions of the Governor in Schedule Six to 
the Constitution”. 


10. In Shamsher Singk v. State of Punjab, the 
Supreme Court held that the Governor acta 
on the aid and advice of the Council of 
Ministers while performing an executive 
action and that even where the Governor has 
to act in his discretion 7.¢., on his own judg- 
ment, he has to act in harmony with his 
Council of Ministers. It is true, in the deci- 
sions referred to above, it was held that except 
in cases where the Governor is to act under 
the Constitution in his discretion, in all other 
cases he has to act on the aid and advice of 
the Council of Minktsters. But we are not con- 
cerned in this case with any decision which 
the Governor has to take with the aid and 
advice of his Council of Ministers Nor 
are we concerned with any discretionary 
functions of the Governor where he has to 
act on his own judgment. We are here 
concerned only with certain specified func- 
tions of the Governor which is more or 
less ministeria} and which he is enjoined to do 
ander the Constitution. Article 188 enables a 
Member to take oath before the Governor 
or any person appointed by him in that behalf. 
As per the Article either the Governor himself 
r his nominee has to witness the oath-taking 
by the Members of the Assembly or of the 
Council. If the said function of the Governor 
or his nominee has to be done under advice 
of his Council of Ministers it may happen that 
the Council of Ministers may advise the 
Governor not to function under the Article 
ither by himself or - through his nominee, 
and the Governor acting on such advice may 
refuse to function. The result will be the 
members of the Assembly and the Council who 
have to take the oath before the Governor or 
bis nominee on pain of being punished under 
Article 193 cannot obey the constitutional 
mandate that they must take the oath before 
taking their seat in the Assembly or the 
Council, as the case may be. In these circum- 
stances, the Governor cannot refuse to function 
der Article 188 on the ground that the 
unci] of Ministers has advised him not to 
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which he is enjoined to do under the Constitu 

tion the Governor is not acting on the advi ; 
of the Council of Ministers. No option or discre-|' 
tion is given to the Governor in witnessin 

the oath-taking by Members. Nor any decision|' 
by the Governor is involved in witnessing}: 
such oath-taking. Only in case: where anf 
executive action is to be taken by the Governor, 
the question of his action on the advice of hisi. . 
Council of Ministers or in his discretion will}! 

arise. When no decision by the Governor i 
involved and when he has no discretion i 
doing a particular act referred to inthe Con- 
stitution, he does only a ministerial act and no 
an executive Act andes Article 163. Witnessing}! 
of the oath-taking by the Governor cannot inj! 
any sense be an executive function which is to}! 
be done by him on the advice of his Couneil: 
of Ministers, | 


11. A discretionary power is normally confer-- 
red by words, but speed out by Halsbury’s. 
Laws of England, Fourth Edition (Hailsham), 
paragraph 28. 


“A duty unaccompanied by any discretion: 
requires action is a prescribed manner and 
form to be taken when the conditions prece- 
dent exist; performance of such a duty is a. 
mere ministerial act”. 


On a reading of Article 188 of the Constitution: 
we are unable to cull out therefrom any com- 
pulsive obligation on the part of the Governor- 
to act on the advice of the Council of Ministers 
in the matter of the nomination of alternative 
membets to be authorised persons before whom: 
the contemplated oath may be made or 
subscribed or in the matter of witnessing the 
making and subscribing of the oath himself. 










12. Itis no doubt true that, under the Busi 
ness Rules and Secretariat Instructions issued 
by the Government of Tamil Nadu, ina 
cases where a Secretary in a Department 
to submit papers to the Governor, he shall}. 
submit them only through the Minister o 
Ministers concerned and the Chief Minister, he 
being a Secretary to the Government. But that 
does not mean the Governor has to act as pe 
the advice of the Ministers even in respect of 
ministerial acts which he is bound to do unde 
the Constitution. On such an underatandin 
of the situation, when the appellant as sue 


j 


Secretary forwarded the material papers in 
this case to the Ministers concerned so as to 
apprise them of the request of the member to 
take oath before the Governor, that act of his 
should not be understood as a reference made 
by him to the Council of Ministers for their 
advice which he could transmit ultimately as 
he did in this case to the Governor. As long 
as it is reasonable in the instant case to 
opine that a constitutional function exercised 
by the Governor as the repository of the 
Executive power of the State, does not come 
within the purview of Article 163 of the 
Constitution, and so long as it ia not a power 
which under the Constitution he is required to 
exercise in his discretion, then a third modality 
ander which the Governor might act could 
easily be comprehended by reason of the 
language of Article 163 (2) itself. The provi- 
tion in clause (2) of Article 163 being a 

eral one is not necessarily confined to the 
eases mentioned in the first part of the clause, 
namely, those ‘‘Where a question i 



















his discretion”. There is, therefore scope for 
the Governor to act in a third direction which 
May not squarely fall within acts done by him 
or which ought to be done by him in consul- 
tation with the Council of Ministers, or acts 
or functions, done or exercised by him in his 
discretion. It is in this light that the observa- 
tion in Halsbury referred to above, that such a 
performance of duty can be a ministerial act, 
has to be understood. Whatever may be the 
caption under which the subject could be 
dealt with, we are of the view that the exer- 
cise of power by the Governor for the 
specified purpose of nominating a delegate for 
vouching to the making and subscribing of 
the oath would be an act of his which slopes 
from the ordinary functions of the Governor 
as the head ofthe State and we are unable 
therefore to agree with the contention of the 
learned Advocate-General that the function of 
the Governor under Article 188 is not an act 
of his performed in his discretion, but one in 
respect of which he is bound by the advice of 
the Council of Ministers, and that, as it trans- 
piresin this case, the Council of Ministers 
having advised him to nominate the present 
Speaker and the Deputy Speaker as the per- 
sons before whom the members may take oath, 
that would clinch the issue, and it is no more 
open to the member to exercise his choice of 
making such an oath before the Governor. 
Such a consultation, even if he had, would 
not exclude the power of the Governor as the 
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delegator to accept such a making and subs- 
cribing of the oath, if circumstances compelled 
him so to do. 


13. Itis in this perspective that the question 
has to be considered, whether, on the facts and 
circumstances of the case, by the exercise of 
the choice, which, according to usand as 
hereafter explained, is still with the member 


\ to take the eath before the Governor in spite of” 


the nomination by him, either by himself or in. 
consultation with the Council of Ministers, 
there has been a substantial compliance with 
the constitutional prescription in Article 188- 
of the Constitution. 


14. Prima facie Article 188 of the Constitution 
appears to provide for an absolute and’ man— 
datory prescription. Having regard to the 
fact that Article 193 imposes a penalty for 
not obeying Article 188, the latter Article 
should be taken to be absolute ond mandatory 
and has to be strictly complied with. The: 
words of Article 188 are imperative and 
Article 193, which makes non-compliance with- 
‘Article 188 penal, should be taken’ to show the 
intention of the constitution-makers to have a. 
rigid compliance with Article 188 before one 
sits as a member. As pointed out in “Crates. 
on Statute Law,” at page 262: 


“No universal rule can be laid down as to 
whether mandatory enactments shall be con-- 
sidered directory only or obligatory with an 
implied nullification for disobedience. It is- 
the duty of a Court of justice to try to getat 
the real intention of the Legislature by care- 
fully attending to the whole scope of the 
statute to be considered”. 


15. However, the Courts have followed the- 
practice of sanctioning the evasion or disregard: 
of statute by treating them as merely directory- 
and sometimes it has been carried beyond the 
line of sound discretion. This is based on the 
fact that strict compliance with all the minute 
details, which modern statutes contain, is 
impossible owing to the practical inconveniences 
likely to result from it and, therefore, the 
Courts with a view to free the latter from the 
reproach of harshness or absurdity are tempted 
not to enforce strictly all the provisions contained ' 
in statutes, but treat them as being merely 
directory. It is no doubt true that constitutional: 
rovisions are generally mandatory. But, 
ving regard to the object with which the 
constitutional provision is made, it can some- 
times be treated as merely directory. A con-- 
stitutional provision, that writs and processes. 
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shall run in the name of the State or be under 
itə seal, has been considered directory, although 
generally constitutional provisions are consider- 
ed mandatory. (Jump v. M Clurg, 35 Mo. 
193) (Vide—Footnote at page 535 ot Craw- 
ford on Constitution). Whether the Legislature 
intended to create an imperative duty or allow 
a discretion in the matter depends upon the 
nature, objects and the construction of the 
statute itself. It is also well-established that 
there is a strong line of distinction between cases, 
where the prescriptions of the statute affect the 
performance ofa duty, and where they relate to 
a privilege or power. Where powers or rights 
are granted, with a direction that certain regula- 
tions or formalities shall be complied with, it is 
neither unjust nor inconvenient to exact a 
rigorous observance of them as essential to the 
acquisition of the right or authority conferred 
and itis therefore probable that such was the 
intention of the Legislature. 


1g. Article 188 of the Constitution requires 
ery member of the Legislative Assembly or 












d subscribe, before the Governor or some 
person appointed in that behalf by him, an 
oath or affirmation according to the form set 
out for the purpose in the Third Schedule”. 
Article 193 says that, if a person sits or votes 
a Member of the Legislative Assembly or 
the Legislative Council ofa State before he 
has complied with the requirements of Article 
188, he shail be liable in respect of each day 
on which he so sits or votes toa penalty of 


the requirements of Article 188 should be com- 
plied with before a person wants to exercise 
his privileges and powers as a member of the 
|Legislative Assembly or the Legislative Council. 
There cannot, therefore, bo any dispute that 
Article 188 is mandatory and that its com- 
pliance should be taken to be a condition pre- 

edent before a person chooses to sit and vote 
as a member of the Legislature of a State. It 
is not in dispute that Article 188 had not been 
strictly complied with by the writ petitioner 
taking the oath before the Governor. There- 
fore, the only question is whether in the cir- 
cumstances of the case the writ petitioner can 
be taken to have substantially complied with 
Article 188 of the Constitution. The writ 
Petitioner’s case that on 22nd April, 1978 there 
were two authorities before whom he can make 
and subscribe the oath or affirmation according 
to the requisite form, one the Governor and the 
other his nominee, Mr. Abdul Wabab, the 
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fro-tem Chairman, that as his conscience did 
not permit him to make and subscribe the 
oath or affirmation before the pro-tem Chair- 
man, whose idealogy and political ideas are 
quite different from his, he decided to make 
and subscribe the oath before the Governor, 
that on being approached by him the Governor 
expressed his willingness to permit his to make 
and subscribe the oathor affirmation before 
him, provided the necessary papers and registers 
were brought before him by the Legislature 
Secretariat, that on seeing the appellant to be 
a stumbling block between him and the 
Governor, he had no other alternative except 
to make and subscribe the oath himself 
according to the forms and sent it by post to 
the Governor and that in these circumstances 
he should be taken to have substantially com- 
plied with Article 188. 


17. According to the learned Advocate-Gene- 
ral however, once the Governor had appointed 
a nominee under Article 188, the oath cannot 
be made or subscribed before the Governor. 
It was also contended by the learned Advocate- 
General that, even if the Governor can fune- 
tion under Article 188, after he had appointed 
a nominee, still the option rests with the 
Governor either to exercise the power or not, 
and it is not open to a party to insist on 
the Governor exercising the power under 
Article 188. This contention of the Advocate- 
General, however, overlooked the language in 
Article 188 which uses the words “before the 
Governor some person appointed in that behalf 
by him.” The language of Article 188 seems 
to suggest that both the Governor as well as 
the person nominated by him in that behalf 
can act under Article 188 and allow the oath 
to be made and subscribed before them. 


18. According to the language of Article 188, 
the principle laid down in the decision in Auth 
v. Clarke’, will squarely apply. The principle 
laid down in that case was that an authority. 
who delegates its powers to another, does not 
denude himself of his powers and that the 
delegation does not imply parting with powers 
by a person who grants the delegation. Accord- 
ing tothis decision, the person delegating 
can also exercise the powers even while the 
delegation subsists, provided that the person 
delegating remains responsible for the action of 
the delegate, if any. done as a delegate. In 





1, 25 Q.B.D. 391. 
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Ramigh v. Chief Secretary, Government of Madras}, 
a Division Bench of this Court followed the 
principle in Hush v. Clarke®, and held that 
delegation does not imply a denudation of 
power or autbority. In that case it was held that, 
though the power to pass an order of deten- 
tion under section 2 (1) of the Maintenance 
of Public Order Act, 1947, had been delegated 
to the District Magistrates and Commissioner 
of Police by the State Government, the State 
Government can also pass an order of deten- 
tion in spite of the delegation. On similar 
facts the Supreme Court also held in Godavari 
S. Parulekar v. State of Maharashtra’, that, even 
though ths State Government had delegated 
the power conferred on it under rule 80 of the 
Defence of India Rules to all the District 
Magistrates in the State, they cannot thereby 
denude themselves of the powers to act under 
the rule, and that they would be competent 
to act under the rules even after they had 
delegated the powers thereunder to the 
competent authority, The following observa- 
tion of Willis, J. in Huth v. Clarks’, has been 
cited with approval by the Supreme Court in 
that case: 


‘Delegation, as the word is generally used» 
does not imply a parting with powers by the 
person who grants the delegation, but points 
rather to the conferring of an authority to do 
things which otherwise that person would 
have to do himself.” 


19. Halsbury’s Laws of England, Vol. I, 4th 
Edition, paragraph 32 (Page 34) says: 


“In general a delegation of power does not 
imply parting with authority. The delegat- 
ing body will retain not only-the power to 
revoke the grant, but also the power to act 
concurrently on matters within the area of 
delegated authority Huth v. Clarke*, except 
in so far as it may have already become 
bound by an act of its delegate,” 


In the face of these authorities, it cannot be 
disputed that, notwithstanding the appointment 
. of a nominee for the purpose of Article 188, 
the Governor cau also act under Article 188 
as he is not denuded of his powers under that 
Article. Therefore, the contention on behalf 
of the appellant that, once a nomination has 
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been made for the purpose of Article 188 by 
the Governor, itis only the nominee who can 
act under Article 188 and not the Governor, 
cannot be accepted. The Ist respondent can, 
therefore, make and subscribe the oath in the 
ie ar form either before the nominee or 

‘ore the Governor. We have to, therefore, 
agree with the view taken by V. Ramaswami, 
J. in the order under appeal that both the 
Governor as well as his nominee can concur- 
rently exercise jurisdiction under Article 188. 
20. The question then is, if two authorities 
are available, before whom the oath can be 
made, who is to make the choice. According 
to the first respondent, the choice is with him 
and he cango before any one authority to 
make and subscribe the oath. Since he was 
not inclined to make and subscribe the oath 
or affirmation before the pro-tem Chairman, 
he approached the Governor, and, according 
to him, the Governor was willing to permit 
the firat respondent to make and subscribe 
the oath before him, provided the papers and 
registers were brought to him, but, as the 
papers and registers were not made available at 
the appointed time by the appellant, the lst 
respondent had no other choice except to 
subscribe the qath in the required form and 
sendit to the Governor by post, and this 
should be taken to be a substantial compliance 
of Article 188. 


21. The learned Advocate-General would, 
however, say that, when at least one function. 
ary is avaliable and willing to do its duty no 
question of applying the principle of substantial 
compliance will arise, that in any event, the 
physical presence before the authority for the 
purpose of making and subscribing the oath 
being an essential requirement, the same can- 
not be dispensed with on any account, and 
that therefore no question of substantial com- 
pliance with Article 188, without there being 
physical presence, would arise. 








22. It is true one of the requirements uader 
Article 188 is presence of the person making 
and subscribing the oath before the Governo: 
or the nominee at the time of making or 
subscribing the oath. But, if the appellant had 
made it impossible for the first respondent to 
make an oral affirmation before the Governor, 
then it can be assumed he (first respondent) 
was prevented from appearing before the 
Governor in person for making or subseribing 
the oath before him. Physical appearance of 
the first respondent before the Governor was 


made impossible by the appellant. It shoul 
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therefore be taken that in the circumstances 
it was not possible for the first respondent to 
ensure his presence before the Governor for the 
purpose of making and subscribing the oath. 
Only when he found that he cannot go before 
the Governor to make and subscribe the oath 
the first respondent subscribed the oath in the 
form prescribed and sentit to him by post. 
At this stage, a distinction has to be made 
between cases where the Governor is to admini- 
iter che oath and cases where the oath hae to 
be taken by the person himsel{ before -the 
Governor. If the Governor is to administer 
the oath, then any other person administering 
the oath cannot be a compliance with the 
provision at all, but, where the party himself 
has to make and subscribe the oath before the 
Governor and it is found that it was not poast- 
ble for the first respondent to go before the 
Governor for making and subscribing the oath 
in view of the stand taken by the appellant or 
tho Government that the first respondent has 
to make and subscribe the oath only before 
the nominee and not before the Governor, 
strict compliance cannot be insisted, when 
every possible effort had been taken by the 
tirst respondent to ensure his presence before 
the Governor for making and subscribisg the 
oath before him and when all those attempts 
failed, he had sent the form duly subscribed 
to the Governor. If the distinction between 
administration of oath to a person by the 
Governor and the oath boing taken by the 
party himself before the Governor is borne 
in mind, the physical presence of the party 
before the Governor can be said to be merely 
ditectory. In these circums'ances, we are of 
the opinion that the principle of substantial 
compliance can be invoked by the first res- 
pondent. Asa matter of fact, it has been 
held by the Supreme Court, in Vijri Ram v. 
Naihalal?, that non-compliance with the provi- 
sions of a statute or Constitution will not 
necessarily render a proceeding invalid, if by 
considering its nature, its design and the conse- 
quences which follow from its non-observance 
one is not led to the conclusion that the Legis- 
lature or the constitution-makers intended 
that there should be no departure from the 
strict words used. In that case the form of 
oath in Gujarati language made and subscri- 
bed by a member of the Gujarat State 
Legislative Assembly under Article 173 of the 
Const tuuon contained a slight deviation from 
the form prescribed in English. The Supreme 
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Court, notwithstanding the defect in the form 
actually subscribed by the member, held that, 
as the essential requirements of the oath given 
in the form in the Third Schedule were not 
deviated from the petitioner should be taken to 
have made and affirmed the oath substantially 
in accordance with Article 173. In this case 
the theory of substantial compliance has been 
accepted by the Supreme Court in the matter 
of making and affirming the oath under Article 
173. tn Shabbir v. State), the principle of sub- 
stantial compliance has been applied to the 
making and suoscribing of oath by a Judge of 
the High Court uuder Article 219 of the 
Constitution. In that case it was specifically 
found that the general authorisation given by 
the Governor to the Chief Justice under Article 
219 waa bad and that there should have been 
a specific authorisation with reference to the 
person: who were to take oath before the 
Chiet Justice. It was also ound that the form 
of oath taken by the Judge was not the correct 
form. Fha Court held that, notwithstanding 
these irregularities the oath taken in that case 
was not vitiated, An oath made and subscribed 
before a person who bad not been duly 
authorised under Article 219, was held to be 
not vitiated on the ground that there was 
substantial compliance with Article 219. We 
cannot see any reason as to why the principie 
ot those decisions will not apply to this case. 
If che theory of substantial Compliance can bs 
invoked even in respecto! a requirement pres- 
cribed in a constitutional provision, such as 
Article 188, then the only question 19 whether 
the first respondent has made out a case for 
invoking the principles of substantial compli- 
ance. 


23. As already stated, whatever steps he 
cou'd take tor making and subscribing the oath 
before the Governor, he has takea, but it is 
because of circumstances beyond his control, 
be could not take the oath orally in the 
presence of the Governor and had to subscribe 
the oath in the prescribed form and send it to 
the Governor When his presence before th 

Governor has been made impossible by the 
appellant or the Government in view of thei 

stand that the oath can be subscribed only 
before the Pro-tem Chairman, while in fact the 
Governor had aiso the concurrent power unde 

Article 188, the nrst respondent can invoke the 
principle of substantial compliance. Even in 
the letter enclosing the requisite form duly, 
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ubscribed the first respondent offers to appear 
before the Governor ‘o orally take the oath. 
Since the Governor has not called upon him to 
take the oath orally before him, the first reg= 
pondent can assume that the form subscribed 
and sent by post had been accepted by him. 
Tn the peculiar facts and circumstances of 
the case, therefore, the writ petitioner should 
be taken to Fave subst. ntially complied with 
Artic'e 188 of the Constitution so as to enable 
him to sitin the Council as its member. 


24. Two further contentions advanced by the 
Advocate-Ceneral remain to be considered: 
(i) Article $61 1s a bar to the writ petition and 
the said bar cannot be overcome by suitably 
framing the prayer; and (ii) the declaratory relief 
as sought for by the writ petition cannot be 
given under Article 226 of the Constitution. 


25. Asregards the question as to whether 
the writ petitioner is barred under Article 361, 
itis to be noted that the writ petitioner is not 
asking for relief against the Govern’ r or calling 
in question any act of the Governor. His 
complaint is that -though the Governor was 
willing to witnesa his oath-taking the appellant 
prevented the Governor from doing so and 
that by his conduct the appellant made it 
impossible for him to comply strictly with the 
provisions of Article 188. We have already 
held that the function of the Governor under 
Article 188 is not an executive act done on the 
‘aid and advice’ of the Council of Ministers. 
We cannot therefore agree with the learned 
Advocate - General that by virtue of 
Articles 163 and 361 the exercise of the discretion 
by the Governor by directing the writ petitioner 
to go before the person appointed by him under 
Article 188 could net be questioned in a Court 
of law, either direcily or indirectly. We are 
also inclined to agree with Ramaswami, J. that 
acombined reading of Articles 154, 163 and 
361 would indicate that the immunity against 
answerabili:'y to any Court is in respect of 
functions which he is bound to perform on the 
‘aid and advice’ of the Council of Ministers or 
a function which he could exercise in his dis- 
cretion. 


26. As regards the contention that a declara- 
tory relief cannot be granted in a writ petition 
and that such a relief could be granted only 
na suit, it is well established by now, that in 
exercise of the powers under Article 32 or 226 
the Courts are not fettered by the procedure 
and technicalities of the Writs in English law 
and the jurisdiction of our Courts is wide 
enough even to make a declaratory order, if 


that is the proper relief to be given to the 
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aggrieved party Vide Kochunni v State of Madras}, 
C.K Alen in hie beok on “Law and Orders”, 
TIT Edn. at page 277 says that declaration as a 
form of action is neither supervisory, like the 
prerogative orders, nor appellate, though it 
partakes of the nature of both forms of remedy, 
that the action is peculiar in form, since it is 
not usually a lis inter partes enforceable by 
execution and that it merely declares rights 
and liabilities on exiting state of facts. As 
page 229 the author says:— i 


“Decisions of non-statutory and even statu- 
tory tribunals are subject to declaration 
whether or nor (semble) other remedies are 
available; except that when legislation has 
prescribed a comp’ete course of procedure, 
litigation and appeal, recourse cannot be had 
to declaration in addition, A question of 
Status. e g.. nationality or of members of tha 
House of Commons or of a local authority 
may be established by declaration.” 


27. In this care the petitioner has been elected 
2 member of the Council and hin right as such 
member ia likely to be affected or infringed 
bv the stand taken by the appellant that he had 
not taken the oath strictly under Article 183 He 
therefore approached this Court and sought a 
writ in the nature of a declaration that as he 
had substantially complied with Article 188, he 
is entitled to take hia seatin the Legislative 
Council as a duly elected member from the 
Madras District Graduates Conrtitvency with= 
out any further obligation on his part. In such 
circumstances the Court is not debarred from 
giving a declaratory relief it appears necessary 
in order to meet the ends of justice. 


28. In the view we have taken that the 
Governor has concurrent powers to witness the 
oath-taking under Article 188 even after an 
appointment of his nominee, it is unnecessary 
to deal with the question raised by the writ- 
petitioner as to whether the appointment of the 
Chairman and the Deovty Chairman of the 
Council as nominees bv G.O. Ms. No 27, Legis- 
lative Council dated 28th April, 1978 is invalid 
for the reason that it lacks specificity as requir- 
ed by that Article. 


29. For the foregoing reasons we see no 
ground for sustaining this-‘Writ Appeal. The 
Writ Appeal is therefore dismissed. There will, 
however, be no order as to costs. 


R.S. Appeal dismissed. 





1 1959 3,0 J. 88: '1959) 2 AuW.R (S.C) 70: 
(1959) 2 MLJ. (SO; 70; (1959) 2 S.Q.R. (Supp,) 
$16: ALR, 1959 S.C. 725, i 





108 


IN THE HIGH COURT OF JUDICATURE 
AT MADRAS. 


Present:— T. Ramaprasada Rao CF. and 
G. Ramanujam, J. l 
Krishnaswamy Reddiar Appellant® 
v. 

Muthu Reddiar Respondent. 


Civil Procedura Code (V of 1908), section 105 (2) 
—Remand by Appellate Court to lower Ceuri—No 
appeal against the order of remard— Finding becoming 
final—Party aggrieved precluded from disputing its 


correciness 


Held: Order 43, rule 1 (u), Civil Procedure 
Code, has provided for an appeal against an 
order under rule 23 of Order 41 remanding a 
case, where an appeal would lie from the decree 
of the appellate Court. Therefore the appel- 
lant herein should have filed an appeal against 
the order of remand passed by the appellate 
Court, if he was aggreived against the findings 
rendered in the remit order. The appellant 
not having appealed against the suit remand 
order, the bar under section 105 (2) 
comes into operation and the appellant is pre- 
cluded from disputing its correctness in the 
subsequent stages of the same proceedings. 
The finality given under section 105 (2) to an 
order of remand which is appealable but which 
has not in fact been appealed against will apply 
to the findings rendered in the order of remand 
as well. (Paras, 8 and 11.) 


Cases referred to: 


Jasraj Inder Singh v. Hemraj Multanchand, (1977) 
2 S.C.R. 973: A.LR. 1977 S.C. 1011; Zonan 
Rutty v. Thon-an, 1976 S.C.R. (Suppl) 74: 
A.T.R. 1976 S.C. 1645; Sita Ram v. Sukhandi, 
(1972) 1 S.C.R. 836: A.I.R. 1972 S.C. 1612. 
Appeal under Clause 15 of the Letters Patent 
against the order of Mohan, J., dated 
29th September, 1975 and made in the 
exercise of the Appellate Jurisdiction of the 
High Court in A. No. 142 of 1973 (P) preferred 
to the High Court against the decree of the 
Principal District Judge, Pondicherry, dated 
31st March, 1978 in O.S. No. 5 of 1972. 

E. Venkataswami and R. Gandhi, for Appellant. 
V. Sridevan, G. Masilamgni and R. Balachander 
for Respondent. 


The Judgment of the Court was delivered by 


Ramanujam, F:—This Letters Patent Appeal is 
directed against the Judgment of Mohan, J. 





*L.P.A. No. 91 of 1975. 22nd September, 1978. 
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dismissing of A.S. No. 142 of 1973 (Pondi- 
cherry), preferred against the judgment and 
decree in O.S. No. 5 of 1972 on the file of the 
Principal District Judge, Pondicherry. 


2. The suit properties originally belonged 
to one Thirumalai Reddiar of Thirubuvanai 
in Pondicherry State. He had five daughters 
and one son. One of his daughters is one 
Kumudavalli who was married in 1930 to one 
Venkatakrishna Redddiar of Kanjanur in 
Gingy Taluk within the State of Tamil Nadu. 
Thirumalai Reddiar by a deed dated 27th 
June, 1933, donated the suit porperties te his 
daughter, Kumudavalli. Kumudavalli died 
issucless on 23rd January, 194! leaving behind 
her husband, Venkatakrishna Reddiar. Andal- 
ammal, one of the sisters of Kumudavalli, 
claiming that she is the heir of Kumudavalli, 
sold the suit properties to one Krishnaswami 
Reddiar on 16th May, 1960. Coming to know 
of the said sale by Andalammal, Venkata- 
krishna Reddiar claiming to be the sele 
heir əf Kumudavalli had in his tarn sold the 
roperties to one Muthu Reddiar on 19th 
ch, 1962. 


3. Subsequent to his purchase, Muthu Reddiar 
filed a suit in the Court of first instance under 
French Procedure by assignation dated 19th 
July, 1962 for a declaration of his title to the 
properties and possession against Krishnaswami 
Reddiar and An Mutha Reddiar’s 
case in his suit was that Kumudavalli. the 
original owner of the property, having been a 
Hindu residing within the Freneh territory, on 
her death in the year 1941 the properties de- 
volved only upon her husband. under the 
customary law applicable to Hindus in Freneh 
Territory and that, therefore, Venkatakrishna 
Reddiar had validly sold the properties to him, 
The case of defendants 1 and 2, Krishnaswami 
Reddiar and Andalammal, was that Kumuda- 
valli ceased to be a French National and 
became an Iodian National as a result of her 
marriage with an Indian citizen and therefore 
her properties situate in French territory were 
subject to French Law relating to foreigners 
and not by the customary Hindu law as alleged 
by Muthu Reddiar. 


4. The Court of the first instance held that 
Kumudaval'i had Jest her French Natienality 
on her marriage with Venkatakrishna Reddiar, 
an Indian national, by the application of 
Article 19 øf Code Civil as modified by law 
dated 2nd June, 1889, that consequently 
Kumudavalli’s estate should be governed by 
the French Law as embodied in Article 3 (i) 


T} KRISHNASWAMY REDDIAR p. MUTHU REDDIAR (Ramanujam, 7.) 


of Code Civil, that if the said Article is to 
govern the rights of parties, in relation to the 
suit properties Venkatakrishna Reddiar as 
husband of Kumudavalli cannot succeed to 
the properties and that in the absence ef any 
descendants or ascendants to Kumudavalli, 
her sister, Andalammal beoame entitled to 
succeed to the properties. In this view the 
suit came to be dismissed. 

5. There was an appeal to the District Court 
in A.S. No 34 of 1967. The appellate Court 
disagreed with the view taken by the Court 
of the first instance and held that even as per 


Article 19 of the Code Civil as modified from ' 


time to time Kumudavalli had not lost her 
status as a French subject even after marriage 
and that, therefore, the properties left by her 
should be governed only by the customary 
Hindu law applicable to Hindus 'in French 
territory. However in order to find out whether 
Kumudavalli’s estate devolved upon her 
husband or upon her sister, under the customery 
Hindu Law the Appellate Court felt it necessary 
to have a finding on the form of marriage 
between Kumudavalli and Venkatakrishna 
Reddiar. Accarding to the Appellate Court 
if the marriage had been performed in Brahma 
form the husband will heir, and or the 
other hand, if the marriage had been performed 
in Asura form, Kumudavalli’s sister will be the 
heir. As the trial Court did not give any 
finding on that aspect, the Appellate Court 
remitted the case tothe trial Court for fresh 
disposal and permitted the parties'to adduce 
evidence on that point. 


6. After the’ remit order, the suit was 
re-numbered as O. S. No. 5 of 1972 and with- 
drawn from the file of the Sub-Gourt to the 
District Court and taken up for trial by the 
Principal District Judge. He framed the 
following three issues: 


(1) Whether the marriage between Kumuda- 
valli and Venkatakrishna Reddijar (vendor 
of the plaintiff) wasin Brahma form and 
consequently he inherited the property from 
his wife? 


(2) Whether the marriage was in Asura 

form and consequently her sister defendant 

No. 2 (vendor of the first defendant) 

inherited the property? 

(3) To what relief is the plaintif entitled? 
The parties adduced oral and documentary 
evidence as regards the form of marriage 


between Kumudavalli and Venkatakrishna 
Reddiar. The trial Court, after analysing the 
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evidence, held that the said marriage was in 
Brahma form and not in Asura form and that, 
therefore, Venkatakrishna Reddiar, alone 
inherited the suit properties after the death of 
his wife. Inthis view the trial Court decreed 
the plaintiff's sit. There was an appeal by 
Krishnaswamy Reddiar, the first defendant, 
before this Court in A.S No. 142 of 1973. In 
that appeal Mohan, J. upheld the findings of 
the tria) Court that the marriage between 
Kumudavalli and Venkatakrishna Reddiar was 
in Brahma from and not in Asûra Form, and 
consequently affirmed the judgment and decree 
of the trial Court. 


4. Before us the learned counsel for the 
appellant seeks to challenge not only the 
findings given by the trial Court with reference 
to the form of marriage, but also the findings 
rendered by the Appellate Court prior to the 
remand, regarding the nationality of Kumuda- 
valli after her marriage with Venkatakrishna 
Reddiar. According to the learned counsel 
for the appellant the Court of first instance 
Pondicherry, by its judgment dated 6th 
August, 1966 rightly held that Kumudavalli 
became a foreign national asa result of her 
marriage with an Indian citizen so far as the 
Pondicherry State is concerned, and therefore 
the properties left by her in Pondicherry at 
the time of her death should be treated as 
property of a foreign national, and if so treat- 
ed, tke sister of Kumodavalli who was a 
collateral was entitled to succeed to the pro- 
perties in the absence of any descendants of 
Kumudavalii. 


(8). The learned counsel for the respondent 
would however contend that the view taken 
by the Court of first instance that Kumudavalli 
lost her French nationality as a result of her 
marriage with an Indian national has rightly 
been set aside by the Appellate Court by its 
judgment dated 18th March, 1971 and that in 
any event the said finding havmg become final 
as a result of the defendant not having prefer- 
red any effective appeal against the remit order 
wherein thatfinding was given, it i8 no 
longer open to him to canvass the correctness 
of that finding. Mohan, J. has not dealt with 
this aspect of the matter. He only dealt with 
the question as to the form of marriage. He 
accepted the finding rendered by’ the Trial 
Court that the marriage was in Brahma form 
and not in Asura form On the queation of the 
form of marriage, we are satisfied on a closa 
scrutiny of evidence that the marriage was 
conducted in Brahma form and that if the por- 
sonal law applicable to French nationals were 


110 


to apply Venkatakrishna Reddiar as the sole 
heir of Kumudavalli would succeed to her 
properties. Thus unless the appellant sucoeeds 
in setting aside the finding given by the appel-. 
late Court in the remand order at the earlier 
stage that Kumudavalli hag not lost her 
French nationality as a result of her marriage 
to Venkatakrishna Reddiar, he cannot succeed 
to the properties. The question is whether the 
appellant can question the said finding render- 
ed by the appellate Court in its remit order 
at the earlier stage in this appeal which arises 
out of the ‘udgment rendered by the Trial 
Court after remand. We are of the view that 
section 105 (2) of the Code of Civil Procedure 
will stand in the way of the appellant ques- 
tioning the correctness of those findings in this 
appeal, Section 105 (2) of the Cade of Civil 
Procedure is as follows: 


“Notwithstanding anything contained in 
sub-section (1), where any party aggrieved 
by an order of remand from which an appeal 
lies does not appeal therefrom, he shall 
thereafter be precluded from disputing its 
correctness.”’ 


Order 43 rule 1 ‘x) has provided for an 
appeal against an order under rule 23 of 
Order 41 remanding a case, where an appeal 
wou'd lie from the decree of the appellate 
Court. Therefore the appellant therein should 
have filed an appeal against the order of 
remand paed by the Appellate Court on [8th 
March, 1971. if he was aggrieved against the 
findings rendered in the remit order The 
appellant not having appealed against the said 
remit order the bar uader section 105 (2) 
comes into operation and the appellant is 
orecluded from disputing its correctness in 
the subsequent stages of the same proceedings. 
It is well-established that the finality given 
under section 105 (2) to an order of remand 
which is appealable but which has not in fact 
been appealed against, will apply to the find- 
ings rendered in the order of remand aa well. 
Tn this case the remand was based on the 
finding that Kumudavalti had not lost her 
French nationality as a result of her marriage 
with an Indian national. That finding has 
become final. It is not, therefore, open to the 
appellant to question that finding in this 
appeal arising out of the said order of remand 
directing a fresh disposal of the suit after 
giving a fi ding on the form of the marriage 
alone. 


9 Thelearned counsel for the appellant, 
however, relies on 3 decision in Jasraj Inder- 
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singh v Hemraj Mu'tanchond! in support of his 
contention that notwithstanding the fact that 
the appellant has not filed an appeal against 
the order of remand passed by the District 
Judge dated i8th March, 1971, he is entitled 
to canvass the findings therein in the appeal 
before the High Court, as it is a Court supe- 
rior to that of the District Court which passed 
the order of remand. In that case, there was 
an appeal to the Supreme Court against the 
judgement of the High Court Certain findings 
given by the High Court in a remand order 
at anearlier stage of the proceedings were 


-questioaned before the Supreme Court by the 


appellant It was argued by the respondent 
that the appellant cannot question such find- 
ings before the Supreme Courtasthey had 
become final and binding as between the 
parties. The Supreme Court held that the 
findings rendered by the High Court in its 
remit order at the earlier stage will bind the 
Sub Court as well as the High Court or any 
other Court of co-ordinate authority hearing 
the matter at a latter stage, but not the 
Supreme Court while it deals with an appeal 
from the Hich Court and that this was because 
the remit order of the High Court had been 
passed at anintermediary stage of the same 
litigation, Though at the first blush the deci- 
sion appears to support the stand taken by the 
appellant, on a clear scrutiny we find that it 
cannot apply to the facts of this case. There, 
the remand order passed by the High Court at 
the earlier stage was not appealable to the 
Supreme Court under the provisions of the 
Code of Civil Procedure, and therefore, there 
was no question of the said remit order being 
challenged in an appeal before the Supreme 
Court at the earlier stage and of its acquir- 
ing finality under section 105 (2) of the Code. 
Therefore the principle contained in sec- 
tion 105 (2) of the Code will not apply. 
Perhaps it is fcr this reason the Supreme Court 
has held that as an appellate Court it is entiti- 
ed to canvass the correctness of the finding 
rendered by the High Court at an earlier stage 
in the same litigation. This is obvinus from 
the following observation of the Supreme 
Court: 


“The appeal before the Supreme Court is 
from the suit as a whole and, therefore, the 
entire subject-matter ig available for adjudi= 
cation before us, Jf on any other principle of 
finality statutorily conferred or on account of tes- 
judicata attracted by a decision in an allied igal 


. 





1. (1977)2S.Q.R, 973; AJR. 1977 S.Q. 1011, 
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tion the matter is concluded, we too are bound in the 
Suprems Court. (the Italics is ours.) 
Otherwise the whole lis for the first time 
comes to this Court and the High Court's 
finding at anintermediate stage does not 
prevent examination of the position of law 
by this Court. Intermediate stages of .the 
litigation and the orders passed at these 
stages have a provisional finality.’’ 


Thus the Supreme Court itself recognised the 
principle that ifan order has become final as a 
result of the statutory provision or by the 
principle of res judicata, the finality cannot be 
reopened by an Appellata Court including the 
Supreme Court at the subsequent stages of 
the same litigation. Reference is also made 
to the decision in Lenankutry v. Thonnan' by the 
learned counsel for the appellant. That was 
also a case where the remand order was passed 
by the High Court and there was no auto- 
matic right of appeal against the romand 
order to the Supreme Court and, therefore, 
section 105 (2), Civil Procedure Code was not 
applicable 


10. In Sita Ram v. Sekhandi* the scope of section 
105 (2) was directly considered by the Supreme 
Court. In that case there was an order of 
remand made by the District Court in appeal 
from the decision of the trial Court. One of 
the questions raised before the District Court 
was as to whether the proceeding, out of 
which the appeal arose, was or was not barred 
by limitation. After holding that the period 
of limitation was to be computed from a 
particular date, a remand order was passed 
by the District Court. There was no appeal 
against the remand order but after the trial 
Court gave its finding on the merits of the 
tival claims in pursuance of the remand 
order, an appeal was preferred against that 
order to the District Court. That: appeal 
having been dismissed, the matter was then 
taken in second appeal to the High Court. 
Before the High Court the findings rendered 
in the remit order by the District Court at 
the earlier stage on the question of limitation 
was challenged. The High Court went into 
the question and expressed an opinion as to 
from what date the period of limitation is to 
be computed and ultimately reversed the 
decrees of both the lower Courts. The matter 
was taken to the Supreme Court and it was 
urged before that Court that the High Court 


~ 
— 


1. (1976) S.C R. (Supp.) 174: A.LR. 1976 S.C. 1645. 
2. (1972) 18,0.R. 836: ALR. 1972 5,0, 1612, 


aised over again. 
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was in error in going behind the findings 
recorded in the remit order at the earlier 
stage, that tho question as to from what date 
the period of limitation had to be computed 
having already been agitated and concluded 
by the remit order in the earlier appeal before 
the District Court, the correctness of that 
finding should not have been permitted to be 
Dealing with the aspect 
as to whether the findings rendered in the 
remand order, which has not been appealed 
against even though an appeal is pro- 
vided under the Code, could be challenged 
at a later stage of the proceedings at the 
appellate stage, the S:ipreme Court observed 
that the consequence of an omusion to file an 
appeal against the order of remand which 
is appealable ig indicates in section 105 
(2) ot the Code of Civil Procedure, that 
the remand order having been passed by the 
District Court on the basis of its finding on the 
question of limitation and that basis not 
having been challenged by filing an appeal 
against the remand order the party aftected 
by that finding is precluded trom disputing ita 
correctness, that the High Court in such 
circumstances should have given due weight 
to the findings given in the order of remand, 
and that it had committed a very serious error 
in law in going behind those findings. The 
Principle laid down in the said decision 
directly applies to the facts of this case. 


11. As already stated, the remand order in 
this: case was based on the finding rendered b 
the appellate Court that Kumudavalli has not 
lost her French nationality as a result of 
marriage with an Indian National and tha 
finding not having been challenged by the firs 
detendant, he is precluded from questionin 
the correctness of that finding in view ot 
section 105 (2) ofthe Code. We have already 
held that the form of marriage between 
Kumudavalli and her husband was in Brahma 
form and, therefure, the husband will succeed 
to the properties of Kumudavalli to the 
exclusion of her collaterals including the first 
defendant’s vendor. 










12. The Letters Patent Appeal therefore fails 
and is dismissed. No costs. 


RS. Appeal dismissed. 
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IN THE HIGH GOURT OF JUDIGATURE 
AI MADRAS. 


Present :—V.Balasubrahmanyan, F. 
K. Khaja Muhaideen 


U, 


K. Muhaideen Batcha and others 
.. Respondents, 


Civil Procedure Code (V of 1908), section 11— 
Explanation I— Res judicata—Two sross-sutts 
between partiss in Munsif’s Court—One for injunc- 
isan and the other for possession between the same 
parties—Subject-matter of both suits @ talonug 
business—Suits tried together Suit for injunction 
decreed—Suit for possession dismissed Appeal against 
the decree in injunction suit only Order in the suit 
for possession operates as rea judicata. 


Where, as in the instant case, the subject-matter 
of the twe cross-suits was precisely the same, 
namely, the conduct of the business of the 
tailoring mart, although the reliefs claimed in 
the two suits were, understandably, different, 
injunction being asked for in the one case and 
possession being asked for in the other, this 
diffarence, however, in the reliefs asked for, 
cannot make for any difference in the appli- 
cation of the rule of res judicata since in both the 
suits the queation that was directly and sub- 
stantially in issue was the same. An appeal in 
one of the suits only would be clearly barred 
under section 11 of the Civil Procedure Code. 

[Para 8.] 


.. Appellant*® 


Cases referred to. 


Koshal Pal v. Mohanlal, A.1.R. 1976 S.C. 688; 
Sheosagar Singh v. Sitaram Singh, (1897) 24 LA. 
50; Pappammal v, Meenammal (1943) 1 ML J. 1: 
56 L.W. 12: 205 I.C. 618: A.LR. 1943 Mad. 
139. 

Appeal against the decree of the Court of the 
Subordinate of Tirunelveli in Appeal Suit 
No. 413 of 1974, preferred against the decree 
of the Court of the District Munsif of Tirunel- 
veli ın Original Suit No. 629 of 1972. 


Miss. O.K. Sridevi, for Appellant. 

Raj and Raj, for Respondents. 

The Court delivered the following. 
jupcment.—In the second appeal a question 
of res judicata ia raised in the following cir- 
cumstances’ 

2. There were two cross-tuits between the 
same partiesin the District Munsif’s Court, 





*8,A,No.95 of 1977. 21st July, 1978. 
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Tirunelveli. One was for injunction. The other 
was for possersion. The injunction suit O.S. 
No. 629 of 1972, was filed by one Khaja 
Moideen against three sons of a tailor called 
Kader Batcha. The suit fer possession, O.S. 
No. 613 of 1973, was filed, as a counter blast, 
by the sons of Khader Batcha against Khaja 
Moideen. The subject-matter of both the suits 
wasa tailoring business run in the name of 
“Star Tailoring Mart”. Khaja Moideen 
claimed that this business exclusively belonged 
to him. Khader Batcha’s sons, on the con- 
trary, said that Khaja Moideen was only an 
erstwhile manager of the business. They 
claimed that there were the owners of the 
business by right of inheritance from their 
father. In his suit Khaja Moideen asked that 
Khader Batcha’s sens be restrained by a per- 
manent injunction from interfering with his 
Tunning ot the tailoring mart. In the other 
suit, Khader Batcha’s sons asked for a decree 
directing Khader Moideen to deliver possession 
of the tailoring mart to them. 


3. Both the suits were tried together by the 
learned District Munaif. Documents wera 
marked in common. Oral evidence also was 
called in common, At the end of the joint 
trial, the District Munsif decreed the injunc- 
tion suit ot Khaja Moideen and dismissed the 
other cross suit for possession. 


4. The sons of Khader Bateha appealed. 
They preferred, though only one appeal, A.S. 
No. 413 of 1974, which was an appeal against 
the decree in the injunction suit. They did 
not appeal against the decree dismissing their 
own suit for possession. 


43. Before the Sub Court, Khaja Moideen 
raised an objection that the appeal in the 
injunction suit which was the one and only 
appeal between the parties, was barred by res 
judicata. It was contended that the other 
decree passed by the District Munsif, which the 
appellants had not appealed against, would 
operate as a bar to a decision in this appeal on 
merits The learned Subordinate Judge, how- 
evor, held that there was no res judicaia since 
both the decrees had been passed by the trial 
Court simultaneously under a common judg- 
ment after a joint trial. He then proceeded 
to entertain the appeal before him on the 
merits, and beld, differing from the trial Court's 
finding that Khaja Moideen was not the owner 
of the tailoring mart, 


6. In this second appeal brought by Khaja 
Moideen, Miss, Sridevi, his learned counsel, 
pleaded the bar of res judicata, She 


jo taajA miwaiphiin $. MonAivnin sarana (Balasubramaniyan, 7.) 


said that the, Sub Court’s deeision now_ has 
brought about a kind of situation which was the 
very thing that section 11 ofthe Code of Civil 
Procedure meant to provide against. Learned 
counsel pointed out that with reference to one 
and the same subject-matter, namely, the 
ownership of the tailoring mart, there were 
now two conflicting decisions by two competent 
Courts, one holding that Khaja Moideen was 
entitled to run it and the other holding that he 
was not entitled. Learned counsel further 
submitted that although the decision in the 
two suits was simultaneous in the Court of 
first instance, the decree which was not carried 
in appeal become final between the parties, 
and, by the same token, it came to assume the 
position of a decree passed in a former suit 
within the meaning of the Explanation I to 
section 11 of the Code. 


4. Miss Sridevi, cited, among other decision® 
Koshal Pal v. Mokaalal+, In that case a ple® 
of res judicata was raised at the stage of ultimate 
appeal before the Supreme Court, The judg- 
ment under appeal in that case was a common 
judgment of a High Court by which two 
second appeals had been disposed of. There 
were, accordingly, two decrees. But the appel- 
lant before the Supreme Court had filed only 
one appeal against one of . the two decrees of 
the High Court. In these events, the respon= 
dent before the Supreme Court raised the plea 
of res judicata, The Supreme Court upheld 
this objection and dismissed the appeal before 
them without going into the merits. In the 
course of their judgment, the Supreme Court 
marked a distinction between the position that 
obtained in the High Court where two second 
appeals were disposed of together by a common 
judgment and the position that later obtained 
in the Supreme Court where one decree alone 
ofthe High Court had been carried in further 
appeal. The learned Judges observed that 
there was no question of res judicata at the stage 
of the second appeals before the High Court, 
but the position became different in the 
Supreme Court. According to the learned 
Judges, the position was analogousto a case 
where a party to two decrees passed jointly by 
a trial Court appealed against only one of them, 
leaving the other to become final. The learn- 
ed Judges referred to an early decision of the 
Privy Council in Sheosagar Singh v. Sitaram 
Singh, in which it was observed: 





L ALR. 1976 8.6. 688. 
2, (1897) 24 LA. 50. 
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“If there had been no appeal in, the first 
suit the decision of the Subordinate Judge 
would no doubt have given rise to the plea 
of res judicata,” 


8. It seams to me that the Supreme Court 
Judgment and the Privy Council’s observation 
directly apply to the present case. It cannot 
be denied that the subject-matter of the two 
cross-suits in the present case was precisely the 
same, namely, the conduct of the businees of 
the tailoring mart, although the reliefs claimed 
in the two suits were, understandably, different, 
injunction being asked for in the one case and 
possession being asked for in the other. This 
difference, however, inthe reliefs asked for, 
cannot make any difference in the application 
of the rule of res judicata, since in both the suits 
the question that was directly and substan- 
tially in issue was the same. In these events, 
the learned Subordinate Judge ought to have 
held that an appeal against one of the decrees 
alone would be clearly barred under section 11 
of the Code. He was not right in proceeding 
to dispose of the appeal on merits. n 
9. Learned counsel for the respondents sought 
to place reliance on the decision of this Court 
in Pappammal v. Mesnammal}. I do not think it 
necessary to examine this decision considering 
that the principle laid down by the Supreme 
Court in Koshai Palv. Mohanlal’, go totally and 
directly applies to this case. i : 


10. Inthe result, this second appeal is allowed, 
the decree of the learned Subordinate Judge is 
set aside and that of the trial Court restored. 
There will be no order as to costs. i 


R.S. 


Appeal allowsd, 


speci ana E ENES 
1. (1943) 1M.LJ. 1:56 L.W. 12: 205 La, 618: 
A.LR. 1943 Mad 139. 
2, ALR. 1966 S.C, 688, 


1i4 
IN THE HIGH COURT OF JUDICA- 
TURE AT MADRAS. 


Present:—C. J. R. Paw, J. 


State by Public Prosecutor 
Petitioner* 
v. 


Soundara Pandian and another 
Respondents. 


(A) Radway Property (Unlawful Posses- 
ston) Act (XXIX of 1966), section 3— 
_ Accused found in «unlawful possession of 
radway property — Accused surrendering 
before Magistrate — Surrender accepted — 
No notice gwen to Police—Accused released 
on bail—Intumation of release given to Police 
Inspector — Petition by Railway Protection 
Force io Magistrate to cancel bail and commit 
accused to the custody of the Ratlway Pro- 
tection Force — Request rejected — Offence 
whether bailable—Order of Magistrate whe- 
ther able to be quashed. 


(B) Criminal Procedure Code, 1973 (II of 
1974), section 2 (a)—What ts bailable offence 
and non-baslable offence. 


Under section 2 (a), Criminal Procedure 
Code, the term bailable offence means an 
offence which is shown, as bailable in the 
First Schedule, or which is made bailable by 
any other law for the time being in force, 
while non-bailable offence means any other 
offence. In the First Schedule, offences 
against other laws are made non-bailable 
or bailable in accordance with the punishment 
prescribed for the offence. According to the 
First Schedule, if the offence is punishable 
with imprisonment for less than three years 
or with fine only, it will be bailable. But 
if the offence is one punishable with impri- 
sonment for three years and upwards or is 
punishable with death, imprisonment for life 
or imprisonment for more than 7 years, it 
will be non-bailable. Section 14 of the Rail- 
way Property (Unlawful Possession) Act, 
1966, states that the provisions of the Act 
shall have effect notwithstanding anything in- 
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consistent therewith contained in any other 
law for the time being in force. 
[Para. 5.] 


Proviso (a) to section 8 of the Railway Pro- 
perty (Unlawful Possession) Act states that 
if an officer of the Force is of opinion that 
there is sufficient evidence or reasonable 
ground of suspicion against the accused per- 
son, he shall either admit him to bail to 
appear before a Magistrate having jurisdic- 
tion in the case, or forward him in custody 
to such Magistrate. Only two alternatives 
are given to the officer of the Force under 
that proviso. The word ‘shall’ would govern 
both the clauses ‘either admit him to bail’ or 
‘forward him in custody to such Magistrate’. 
The third alternative of keeping a person in 
custody for a period of “24 hours to enable 
him to complete the investigation as could be 
done by a police officer while conducting in- 
vestigation under the Criminal Procedure 
Code is excluded. If it was intended by this 
proviso to make offences under the Railway 
Property (Unlawful Possession) Act bailable 
the provision for forwarding the accused to 
such Magistrate in the case of bailable offen- 
ces when the accused is prepared to offer 
bail would not have been incorporated. 
[Pera. 8.} 


The first proviso to section 436 of the Crimi- 
nal Procedure Code, 1973 says that the officer 
or Court, if he or it thinks fit, may, instead 
of taking bail from such person, discharge 
him on his executing a bond without sureties 
for his appearance as provided in the Code. 
Proviso (a) to section 8 (2) of the Act gives 
an indication that the offences under the Act 
are not bailable and that the said proviso in the 
Act is in no way inconsistent with the First 
Schedule to the Code of Criminal Procedure, 
and does not exclude by reason of section 14 
of the Act that provision in the Code of Cri- 
minal Procedure. [Para. 8.] 


Held, that the Magistrate’s view was incor- 
rect and the offences under the Railway Pro- 
perty (Unlawful Possession) Act are not 
bailable. 


Cases referred to:—- 


The State of Maharashira v. Gendalal, (1975) 
Cr.L.J. 815; State of Uttar Pradesh v. 


j STATE 3. SOUNDARA PANDIAN (Pawl, 7.) 


Durga Prasad, (1975) $S.C.C. 210: (1974) 
S.C.C. (Cr.) 828: (1975) M.L.J. (Cr.) 


410: oe 1 S.C.R. 881: (1975) 2 S.C. 
J. 40: (1974) Cr.L.J. 1465: A.I.R. 1974 
S.C. 2136. 


Petition praying that in the circumstances 
stated therein and the affidavit filed therewith 
the High Court will be pleased to quash the 
order of the Court of the Sub-Divisional Judi- 
cial Magistrate, Poonamallee in Crl.M.P. 
No. 2382 of 1977. 


G. Krishnamurthy, Second Government 
Advocate (Criminal Side), for State. 


Sam V. Chelliah, for Respondents. 
The Court made the following 


Orper.—This is a petition by the learned 
Public Prosecutor under section 482, Cri- 
minal Procedure Code, for quashing the 
order passed by the learned Sub-Divisional 
Judicial Magistrate, Poonamallee, dated 19th 
September, 1977 in Crl.M.P. No. 2382 of 
1977 and for a direction to the learned Magis- 
trate to consider the petition filed by the 
prosecution for custody of A-4 and A-5 on 
merits. 


2. The facts are as follows: The Inspector 
of the Railway Protection Force, who has 
filed the affidavit in support of this petition, 
arrested one Kannappan (A-1), one Soma- 
sundaram (A-2) and one Mariammal. wife 
of one Soundara Pandian (A-3) for having 
been found in unlawful possession of two 
battery cells belonging to the Railways, inter- 
rogated them and recorded the statements given 
by Kannappan and Somasundaram (A-1 and 
_ A-2, respectively), which statements impli- 
cated Soundara Pandian (A-4), and Thiru- 
pathy Nadar (A-5), who are the respondents 
herein. On the same day, the Inspector 
recovered from the house of A-3 and A-4 two 
more battery cells belonging to the Railways 
and 5 bars of wheat belonging to the Rail- 
ways from the house of A-1 and two bags 
of urea belonging to the Railways from the 
house of A-2. At that time, the respondents 
herein were absconding. 


3. .On 19th September, 1977, the respon- 


dents herein surrendered before the learned 
Sub-Divisional, Judicial Magistrate, and the 
learned Magistrate accepted the surrender 
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and directed the release of the respondents on 
bail on their executing a bond for Rs. 1,000 
with two sureties for a like sum each to 
appear before his Court on 28th September, 
1977 and on the subsequent dates of hearings. 
He also directed that the respondents should 
reside at Poonamallee and report themselves 
before the Court daily at 11 a.m. till 28th 
September, 1977. Apparently the learned 
Magistrate was of the view that the offences 
of which the respondents were being accused 
were bailable and hence it was that without 
giving notice to the police, he accepted the 
surrender and passed the aforesaid order on 
the petition for surrender and bail on behalf 
of the respondents. Intimation of the release 
of the respondents on bail was given to the 
Inspector, Railway Police Force. On 28th 
September, 1977, the Inspector, Railway 
Police Force, filed a petition under section 
437 (5) read with section 167, Criminal Pro- 
cedure Code, requesting the learned Sub- 
Divisional Judicial Magistrate to cancel the 
bail granted to the respondent and to commit 
them to the custody of the Railway Protection 
Force for a period of five days to enable the 
Railway Protection Force to recover thé Rail- 
way properties concealed by them. The 
learned Magistrate thereafter on the same 
day passed an order on that petition in the 
following terms: 


“The request of the 
Force cannot be complied with, as the 
offence is bailable. The accused will be 
bound over to appear on 4th October, 
1977”. 


It is this order which is now sought to be 
quashed. 


Railway Protection 


4. The main question for determination is 
whether an offence under section 3 of the 
Railway Property (Unlawful Possession) Act. 
1966 of which the respondents are acensed, 
is bailable or whether it is non-bailable. 
The learned Public Prosecutor has submitted 
that the offence is not bailable in view of the 
First Schedule to the Code of Criminal Pro- 
cedure, and secondtv in view of the fact that 
section 8 of the Railwav Pronerty (Unlaw- 
ful Possession) Act itself indicates that that 
offence is pon-bailable. 


5. Mr. Sam, V. -Chelliah, the learned coun- 
sel for the respondents, however, contends 
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that the Firet Schedule to the Code of Cri- 
minal Procedure would not apply in this case 
in view of section 14 of the ‘Railway Pro- 
perty (Unlawful Possession) Act, and that 
in fact, the language of section 8 of the 
Act itself would show that the offence is bail- 
lable. The term “bailable offence” has been 
defined in section 2 (a) of the Code of Cri- 
minal Procedure of 1973, as meaning an 
offence which is shown as bailable in the First 
Schedule, or which is made bailable by any 
other law for the time being in force, while 
“non-bailable offence” means any other 
offence. ‘In the First Schedule, offences 
against other laws are made non-bailable or 
bailable in accordance with the punishment 
prescribed for the offence. According to 
the First Schedule, if the offence is punish- 
able with imprisonment for less than three 
years or with fine only, it will be bailable. 
But if the offence is one punishable with im- 
prisonment for 3 years and upwards or is 
‘punishable with death, imprisonment for life 
or imprisonment for more than 7 years, it 
will be non-bailable. Section 14 of the Rail- 

ay Property (Unlawful Possession) Act, 
1966, states that the provisions of this Act 
shall have effect notwithstanding anything 
inconsistent therewith contained in any other 
law for the time being in force. Invoking 
this section Mr. Chelliah, the learned coun- 
sel for the respondents, would argue that the 
aforesaid provision in the First Schedule to 
the Code of Criminal Procedure classifying 
the offences as bailable or non-bailable, when 
the offences are against other laws, would be 
inconsistent with section 8 of the Railway 
Property (Unlawful Possession) Act, and as 
such it is section 8 of the Act which would 
prevail. It mav be noted that there is no 
section in the Act which savs that the offen- 
ces under the Act are hailable. Nor is there 
any section which specifically states that the 
offences under this Act are non-bailable. 
Section 8 prescribed the procedure to be 
followed in the inquiry to be made against 
the. arrested person. Sub-section (1) of 
section 8 says: 





“When any berson is arrested by an offi- 
cer of the Force for an offence punishable 
under this Act or is forwarded to him 
under section 7, he shall proceed to inquire 
into the charge against such person,” 
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Sub-section (2) mys: 


“For this purpose the officer of the Force 
may exercise the same powers and shall be 
subject to the same provisions as the 
officer-in-charge of a police station may 
exercise and is subject to under the Code 
of Criminal Procedure, 1898, when investi- 
gating a cognisable case.” 


The proviso to that section says: 


“Provided. that: 


(a) if the officer of the Force is of opinion 
that there is sufficient evidence or reason- 
able ground of suspicion against the 
accused person, he shall either admit him to 
bail to appear before a Magistrate having 
jurisdiction in the case, or forward him 
in custody to such Magistrate; 


(b) if it appears to the officer of the Force 
that there is not sufficient evidence or 
reasonable ground of suspicion against the 
accused person, he shall release the accused 
person on his executing a bond, with or 
without sureties as the officer of the Force 
may direct, to appear, if and when so 
required, before the Magistrate, having 
jurisdiction and shall make full report of all 
the particulars of the case to his official 
superior.” 


Mr. Cheliah, the learned counsel for the 
respondents, relies on these two provisos m 
support of his contention that in view of these 
provisos, the offences under this Act should . 
be deemed to be bailable. He stresses the 
words “either admit him to bail”, and argues 
that these words indicate that the officer of 
the Force, if he is of opinion that there is 
sufficient evidence or reasonable ground of 
suspicion against the accused person, is bound 
to admit that person to bail. The learned 
Public Prosecutor, however, lays stress on 
the words “forward him in custody to such 
Mapistrate”, and argues that those words indi- 
cate that the offence is non-bailable inasmuch 
as if the offence is bailable, the officer of the 
Force would not have power to forward the 
accused person in custody to the Magistrate, 


Yj 


6. Taofia deion or the Bombay 1 
Court in The State of Maharashtra v. G 

lal, there is no other decision brought to my 
notice, which would bg of assistance in 
deciding the question as to whether an offence 
under the Act is bailable or not. That case 
arose out of a revision application filed by 
the State of Maharashtra against the order 
passed by the Railway Magistrate, Nagpur, 
for setting aside the order passed by the 
Railway Magistrate and for cancelling the bail 
granted by the Railway Magistrate and grant- 
ing Railway Protection Force police cus- 
tody of the accused persons for a period of 
one week. In that case, certain persons were 
arrested by the Railway Protection Force 
Sub-Inspector or Inspector and were pro- 
duced before the Railway Magistrate, Nagpur, 
with a copy of the diary and with a 
request for police custody of the accused 
persons to enable some property to be reco- 
vered from them. The Railway Magistrate, 
however, found that there was no provision 
for such custody and rejected the application. 
The learned single Judge of the Bombay 
High Court held that the impression formed 
by the learned Magistrate that there is no 
specific provision in the Act for grant of such 
custody was not correct, and that the Magis- 
trate should have exercised his discretion of 
ether granting police custody or Magistrate 
custody as per the facts of the case. The 
learned Judge, did not, however, give any 
opinion as to whether an offence under the 
Railway Property (Unlawful Possession) Act 
is bailable or no-bailable. But the learned 
Judge also observed that the Magistrate has 
exercised his independent powers under the 
Code of Criminal Procedure, vis., of grant- 
ing bail and that a proper request can be 
made in the trial Court under section 497 of 
the Code of Criminal Procedure, 1898. for 
cancelling the bail. The aforesaid obser- 
vations give me the impression that the 
learned Judge was of the view that an offence 
under the Railway Property (Unlawful Pos- 
session) Act was a non-bailable one, for sec- 
tion 497 of the Code of Criminal Procedure, 
1898, relates to bail in case of non-bailable 
offences. Further more, it is onlv under 
section 497 (5) of the Code of Criminal Pro- 


STATE p. BOUNDARA 
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cedure, 1898, that the question of eancelling 
the bail granted would arise. 


7. Mr. Chelliah, the learned counsel for. 
the respondents, seeks support from the 
decision of the Supreme Court in State of 
Uttar Pradesh v. Durga Prasad, for his 
argument that the First Schedule to the Code 
of Criminal Procedure cannot be invoked in 
this case. In the aforesaid case, the Supreme 
Court held that the inquiry held by an officer 
of the Railway Protection Force under sec- 
tion 8 (1) of the Act cannot be deemed to 
be an investigation for the purposes of sec- 
tion 162, Code of Criminal Procedure, and 
that the scheme of the Act is in important 
respects different from the scheme of the 
Code, and there is intrinsic evidence in the 
Act to show that the provisions of the Code 
cannot proprio vigore apply to inquiries 
under section 8 (1) of the Act. The Supreme 
Court further observed that the exclusion of 
an important provision of the Criminal Pro- 
cedure Code in matters arising under the Act 
is not only reflected in section 5 of the Act 
which deals with in fact of criminal trials, but 
the exclusion ig more in evidence in the provi- 
sions of section 14 of the Act, and that in 
view of the provisions contained in section 
14 of the Act, the Act must prevail over the 
Code. The Supreme Court further observed 
that an officer conducting an inquiry under 
section 8 (1) of the Act does not possess 
all the attributes of an officer-m-charge of a 
police station investigating a case under 
Chapter IV of the Code and that he posses- 
ses but a part of those attributes limited to 
the purpose of holding the inquiry. The 
Supreme Court in that case was considering 
the statements made before the officers of the 
Force during an inquiry under section 8 (1). 
of the Act and held that those statements are 
not on a par with the statements made under 
section 161 (3) of the Codes of Criminal 
Procedure. The Supreme Court, however, 
has not made any observations in the afore- 
said case which would help us to determine 
whether the offences under the Railway Pro- 
perty (Unlawful Possession) Act are bail- 
able or non-bailable. Therefore, we have to 





1, (1975) 1 S.Q.R. 881 : (1975) 2 S.J. 40 : (1975) 
MLLJ. (Crl.) 410: (1975) 3 S.C.C. 210: (1974) 8.0.0. 
(CL) 828; 1974 ŒLLJ. 1465; A.LR. 1974 3.C. 2136, 
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look mainly at the words in the provisos (a) 
and (b) of section 8 of the Act. 
















Proviso (a) to section 8 of the Act says 
that if the officer of the Force is of opinion 
that there is sufficient evidence or reasonable 
ound of suspicion against the accused per- 
son, he shall either admit him to bail to 
appear before a Magistrate having jurisdic- 
tion in the case, or forward him in custody 
to such Magistrate. Only two alternatives 
are given to the officer of the Force under 
that proviso. The word ‘shall’ would govern 
both the clauses “either admit him to bail” 
and “forward him in custody to such Magis- 
The third alternative of keeping a 
person in custody for a period of 24 hours 
to enable him to complete the investigation 
could be done by a police officer while 
onducting investigation under the Criminal 
Procedure Code is excluded. If it was intend- 
by this proviso to make offences under 
e Railway Property (Unlawful Posses- 
sion ) Act bailable, the provision for forward- 
ing the accused to such Magistrate would not 
ave been incorporated, for there is no ques- 
of forwarding an accused person in cus- 
ody to the Magistrate in the case ‘of bailable 
offences when the accused is prepared to offer 
bail. Mr, Chelliah would read some more 
words into this proviso. He would add after 
the word “or” and before the word “for- 
ward” the words “if he is unable to offer 
bail”. But, we cannot insert into the pro- 
vision of a statute words which are not there. 
Furthermore, rf it was the intention of the 
Legislature to make offences under the Act 
bailable, the Legislature would have certainly’ 
inserted a provision similar to what is con- 
tained in section 5 of the Act stating that 
the offences under this Act shall be bailable 
notwithstanding anything contained in the 
Code of Criminal Procedure. It may be 
noted that section 5 states: 


“Notwithstanding anything contained in 
the Code of Criminal Procedure, 1898, an 
offence under this Act shall not be 
cognizable,” 


In the Code of Criminal Procedure, 1973, 
provision as’ to bail in thé case of persons 
accused of bailable offences is contained in 
section 436, which’ reads as follows; 
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“(1) when any person other than a person 
accused of a non-bailable offence is arrest- 
ed or detained without warrant by an off- 
cer-in-charge of a police station, or appears 
or is brought before a Court, and is pre- 
pared at any time while in the custody of 
such officer or at any stage of the proceed- 
ing before such Court to give bail, such 
person shall be released on bail.” 


The first proviso to that section says that the 
officer or Court, if he or it thinks fit, may, 
instead of taking bail from such person, 
discharge him on his executing a bond with- 
out sureties for his appearance as provided 
in the Code. Therefore, in my view the pro- 
viso (a) to section 8 (2) of the Act gives an 
indication that the offences under the Act are 
not liable and that the said proviso in the 
Act is in no way inconsistent with the first 
Schedule to the Code of Criminal Procedure, 
and does not exclude by reason of section 14 
of the Act that provision in the Code of 
Criminal Procedure. I, therefore, find that 
the learned Magistrate’s view that the offences 
under the Act are bailable is not correct. In 
these proceedings, I just want to correct the 
view of the learned Magistrate, I am not 
prepared to give any direction or make any 
observation with regard to the question of 
cancellation of bail or grant of custody. I 
think under the circumstances of the case I 
should leave such matters for the considera- 
tion of the learned Magistrate before whom 
the case is pending. Therefore, this petition 
is allowed to this extent, viz., that the view 
of the learned Magistrate that the offences 
under the Act are bailable is corrected, and 
it is held that the offences under the Act are 
non-bailable. 
R.S. — Petition partly 

allowed. 


i) 


[FULL BENCH] 
IN THE HIGH COURT OF JUDICA- 
TURE AT MADRAS. 


(Special Original Jurisdiction.) 


PRESENT. —T. Ramiprasada Rao, Cfo 
G. Ramanujam and S. Mohan, FF. 


Satish Majumdar and others .. Putitioners* 
v 


The State of Tamil Nadu, represented by 
the Commissioner and Secretary to 


and others 


(A) Madras Prohibition Act (X of 1937) and Tamil 
Nadu Liquor (Licence and Permit) Rules, 1969, 
rule 10 (B) (i)—G.0.Ms. No. 3495, dated lst 
January, 1978 —Rules relating to grant of liquor 
permit—Substantial alteration in—O uy person above 
45 years eligible to apply for permit on grounds of 
health—Applicant to be examined by Medical 
Board—Amended Rules, whether ultra vires the Prohi- 
bition Act—Classification based on age—If violative 
of Articles 14 and 19 (i) (b) of the Constitution of 
India. 


@) Constitution of India (1950), Articles 14 and 
9 (i) (b). 


The Prohibition Act nowhere gives an abso- 
lute privilege to all persons irrespective of age 
to get a liquor permit for medicinal purposes. 
The Act has left it tothe rule-making autho- 
rity to decide as to whom and under what condi- 
tions a liquor permit is to be granted for medi- 
cinal purposes. The rule-making authority while 
making the earlier rules in 1960 had imposed 
certain conditions and restrictions in the matter 
of granting liquor permits. It fixed the mini- 
mum age limit for application for permit at 
18 and provided for medical examination of 
the applicants by a single doctor. Nor the 
rule-making. authority had decided to fix 
the minimim age limit at 45 and to provide for 
the medical examination of the applicants 
by a board of three doctors, and in pursuance 
of that decision suitably amended the rules. 
So long as the Act itself does not say as to who 
are entilled to the issue of a liquor permit 
on unds of health and on what conditions, 
add they are left to the rule-making authority, 
it can change the rules from time to time. 
Merely because the rule-making authority has 
chosen to impose severe and more stringent 
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restrictions than before, it wiH not mean 
that it has acted contrary to the provisions of 
the Act or over-stepped its authority as a dele- 
gate. It may be that if the rule-making 
authority while making the rules has made a 
rule that no liquor permit will be granted under 
section 20 for medical purposes under any cjr- 
cumstances, it can be said to be ultra vires the 
provisions of the Act. But where the statute 
itself gives a discretion to the rule-making 
authority to regulate the issue of permits for 
consumption of liquor, it can enumerate 
the class of persons who can apply for the permit 
and the conditions which they have to satisf: 

for getting the permit. [Para. 14. 


The statement of objects and reasons of the 
Prohibition Act seems to suggest that the Legis- 
lature has decided to leave the matter of issue 
of personal permits for consumption of liquor to 
the Government. Therefore, when the power 
to except is specifically entrusted to the State 
mment, the State Government can 
in its discretion, select persons to whom the 
exemption is to be granted provided the prin- 
ciples of selection have a reasonable nexus to 
the object ofthe Act. The statement of objects 
and reasons also makes it clearthat the inten- 
tion of theLegislature was to confine the exemp- 
tion only in respect of bottled foreign liquor 
and to persons who, by long habit, cannot 
dispense with the use of the same and whose 
health is likely to be affected for want of liquor. 
The amended rule, by restricting the grant o1 
permit to persons above the age of 45 who 
by long habit cannot dispense with the use of 
liquor cannot be said to have acted contrary 
tothe said statement of objects and reasons. 
[Para. 15.] 
The expression ‘‘ medical purposes” contain- 
edin Article 19 (5) has to be construed in the 
light of the directive principles of State Policy 
of bringing about prohibition of intoxicating 
drinks and drugs which are injurious to health 
and so construed, it deviously refers to the user 
of alcohol for the manufacture of medicine, as 
otherwise, by allowing the free use of intoxi- 
cating drinks and drugs which are injurious to 
health on the ground that it is a medicine will 
defeat the very object of that provision. The 
words “consumption for medical purposes ” 
cannot be equated as consumption as a medi- 
cine. This is apart from the question whether 
intoxicating drinks and drugs can have an 
thereapcutic or medicinal value. I { intoxi- 
cating drinks have any therapeutic value and 
can be used as a medicine, it is’ possible to 
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saythat Artiele 47 makes an exception in that 
regard. Article 47 of the Constitution merely 
seeks to impose an unenforceable duty on the 
State to bring about total prohibition ofthe 
consumption of liquor and the exemption 
contained therein in faveurof medicinal purpo- 
ses docs not confer any enforceable or vested 
right on the citizen to own or consume liquor 
even for medicinal p es. In any event, 
the exception contained in Article 47 has to be 
strietly confined to cases where the consumption 
of alcohol in the form of intoxicating drinks is 
necessary on medical or therapeutic grounds. 
Medical opinion appears te be uniform that 
alcohel has no medicinal or therapeutie 
value, except in cases where the disease itself 
has been brought about by long-standing drir k- 
ing habit. [Para. 17.] 


The only persons who will probably be bene- 
fited by usirg liquor as a beverage are those 
who are found to be addicts and whose health 
is likely to deteriorate for want of such intoxi- 
eating drirks. Havirg regard to the above 
circumstances, classification of persons into 
two categories, one whose health conditions 
do not absolutely require the use of intoxica- 
ting drirks and those whose health is likely 
to suffer for want of intoxicating drir ks because 
of long addiction, has been made. As already 
referred to, even before the impugned amend- 
ment of rule 10, the rule made a distinction 
between persons above 18 years of age and 
below that age for the grant of permit and pro- 
vided for the grant of permit only to those who 
are above 18 years ofage. The only difference 
made now in the amended rule is that instead of 
18 years of age, the age has been raised to 45. 
If the rule-making authority as a delegate of 
the Legislature can make classification of 
persons jnto two categories based on age 
and such a classification has been there right 
from the inception of the Prohibition Act of 
1937, the fact that the age has been raised does 
not amount to the classification being void 
and violative of Article 14. All the world 
over, in almost all the licensing regulations 
dealing with liquor, persons cinder 18 vears 
of age are disabled from getting a licence. 
It may be that the age of 18 was fixed as the 
minimum age required for getting licence 
under the regulatory legislation taking note 
of the fact that a person under the age of 18 
should be protected from health hazards by 
preventing him from consuming intoxicating 
drinks. In some of the regulatory measures, 
even the holder of a licence to sell liquor is pro- 
hibited from selling such drinks to people under 
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18 years of age. Uniformly the sale to and 
purchase by persons under the age of 18 of 
intoxicating drirks by licensees who are autho- 
rised to sell are made penal, For example, 
under the English Licensing Act, 1968 a holder 
of a license under that Act knowingly 
selling or allowing another person to sell intoxi- 
cating liquor for purposes of consumption 
to a person under 18 years of age is punished. 


[Para. 23.] 


Having regard to the scheme and object of 
the Act, in the grant of permit for personal 
consumption of intoxicating liquor, age cannot 
be.said to be an irrelevant factor and, there- 
fore, the fixation of a minimim age limit can- 
not be said to be arbitrary. The question as 
to what should be the minimum age is a matter 
of policy within the exclusive jurisdiction of 
the Government and the Government in this 
casc have teken jnto account the totality of the 
circumstances, the social requirements, the 
public interest, and the provisions of Article 
47 of the Constitution of India and fixed 
the age of 45 years as the minimum age. Whe- 
ther a particular restriction is reasonable or 
not has to be decided with reference to the 
nature of the activity sought to be regulated 
and the scheme and object of the Act under 
which the regulation is, to be made. The 
scheme of the Act istoprohibit the manu- 
facture, sale and consumption of intoxicat- 
ing drinks and drugs. While the Act proceeds 
on the basis that consumption of intoxicating 
drinks is injurious to health, it should be taken 
that the manufacture, possession and sale of in- 
toxicating drinks is a noxious trade and the re- 
gulations imposed on such a trade have to be 
considered as reasonable. The tests laid down 
for judging whether the restrictions imposed on 
ordinary trade are reasonable or not have no 
application to the restrictions imposed on nexi- 
ous trades like trade in intoxicating drir ks and 
drugs which are injurious to health. Though 
the object of the Prohibition Act, inter alia, 
was total prohibition of consumption of intcxi- 
cating drinks, the Act contemplates exemp- 
tion being granted in the matter of consumption 
of alcoho] for medicinal purposes. Therefore 
the Act provides for the grant of permits for 
persons who may require intoxicating drinks 
on grounds of health. The Legislature has 
given the power to the rule-making authority, 
the Government, to select persons and pres- 
eribe the conditions for the grant of liquor per- 
mits on grounds of health. In exercise of such 
a discretion the Government has prescribed 
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that people above the age of 45 who have be- 
come addicts by long habitual drinking will 
alone be granted liquor permits on grounds of 
health, as such perons will suffer in health 
if they are suddenly prevented from consuming 
alcoholic drinks. In those circumstances, 
there is nothing improper or illegal in 
restricting the grantof liquor permits only 
to those persons who have become addicts 
by long and habitual drinking and whose 
health will suffer for want of intoxicating drinks 
When the Legislature has laid down the gui- 
ding principles in the Act and a discretion has 
been given to the Government to select the 
persons to whom the restrictions are to apply, 
such a power cannot be said to be an excessive 
‘delegation. It cannot be said that the selec- 
tion made by the rule-making authority will 
be bad for excessive delegation or for abdica- 
tion of the legislative power. ‘The rule-making 
authority ofcourse, hasto act within theframe- 
-work of the law and within the limits of the 
policy frame work laid down therein. It is 
open to the Legislature to leave it to the 
‘executive to determine the details for carrying 
out the legislative object and intent snch as 
the selection of persons for the application 
of the provisions of the Act. Though it is 
true that the Legislathre cannot delegate 
its essential legislative function in any case, 
jt can delegate any subsidiary or ancilliary 
powers to a delegate of its choice to be exer- 
cised in accordance with the legislative policy. 


[Para. 25.] 


‘The statute gives a discretion to the rule- 
making authority to select, persons for the 
grant of exemption, that is for the purpose 
of granting liquor permits on grounds of 
health. In the exercise of that discretionary 
power it is open to the rule-making authority 
to restrict the exemption only to such of 
those persons whose health will positively be 
affected by reason of prevention of consump- 
tion of liquor. The rule-making authority 
has proceeded on the basis that only persons 
above the age of 45, because of their long 
addiction to drink will require alcoholic 
drinks as a beverage for the proper upkeep 
of their health, and that the health of people 
below the age of 45 may not suffer for want 
of drinks as in their case the period of addic- 
tion may not be considerable. The rule- 
making authority has understood the policy 
‘behind the Actas one to permit the consump- 
tion of alcohol only in cases where it 1s requi- 
red as a medicine and in its view only those 
-who are above 45 years of age and 
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the period of addiction is considerably 
long may require intoxicating drinks as medi- 
cine as without the use of alcoholtheir health 
will deteriorate. Medical opinion appears 
to be uniform against the consumption of 
alcohol as a curative, except in cases of long 
addiction. In cases of long addiction, cer- 
tain withdrawal symptoms occur and those 
symptoms can be avoided only by use of 
alcoholic drinks. Drinking of small quantities 
of alcohol regularly over a long period of time 
does not have any conclusively demonstrated 
pathological effect. Therefore such cases may 
not require the use of alcohol as a medicine. 
From the point of view of health, it is only a 
relatively small minority of excessive drinkers 
who suffer from certain physical and mental 
disorders that are caused directly or indirectly 
by heavy drinking and only such extreme 
cases are thought of for grant of permit to 
consume liquor to sustain their health. 


[Para. 26.] 


Therefore, in the light of the objects of the Act 
which is one to prohibit consumption of in- 
toxicating drinks, the fixation of a minimum 
age of 45 for the purpose of grant of liquor 
permits on the ground that for want of consump- 
tion of liquor the ‚bodily condition of such 
persons and who are addicts will worsen can 
be justified to be reasonable. 

[Para, 28.] 


It is true, the high level committee suggested 
the minimum age limit of 30. But the 
report of the high level committee is not to 
bind the Government and it is open to the 
Government to take aview different from that 
of the committee for stricter enforcement of 
prohibition in the State and to say that 
only extreme cases of long addiction will be 
considered for the grant of permits on grounds 
of health. Once the discretion has been given 
to the State Government to select and classify 
persons in the matter of grant of permits, 
the classification need not be shown to be 
scientifically perfect or logically complete so 
long as it does not exhibit any vice of discri- 
mination. Therefore the fixation of the mini- 
mum age limit of 45 for making an applica- 
tion for the grantof liquor permits on grounds 
of health cannot be said to be unreasonable 
or contrary to the provisions of the statute. 


[Para. 29.] 
Cases referred to:— í 
Attorney-General for Ontario v. Attorney-General 


for Canada, (1912) A.C. 571; State of Bombay 
v. F.N. Balsara, 1951 S.C.J. 478: 1951 S.C. 
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R. 682 : (1951) 2 M.L.J. 141: A.I.R. 1951 
S.C. 318; Md. Haifb Quareshi v. State of Bihar, 
1959 S.C.R. 629:(1958) M.L.J. (Crl.) 727: 
1958 S.C. J. 975: A.I.R. 1958 S.C. 731; Cooverjee 
v. Excise Commissioner, Ajmer, 1954 S.C.J. 246: 
1954 S.C.R. 873: ALR. 1954 S.C. 220 ; 
HarShan kar v. Dy. Excise. T.Commissioner, (1975) 
Tax L.R. 1569 : (1975) 1 S.C.C. 737 : (1975) 
3 S.C.R. 254: A.I.R. 1975 S.C. 1121 ; State of 
Madras v. V.G. Row, 1952 S,C.R. 597 : 65 
L.W. 420 : 1952 2 M.L.J. 135: 1952 S.C.J. 
253: A.ILR. 1952 S.C. 196. 


Petitions under Article 226 of the Constitution 
of India, praying that in the circumstances 
stated therein, and in the affidavits filed there- 
with, the High Court will be pleased to issue 
(i) writs of declaration declaring G.O.Ms. 
No. 3495, Home, dated 31st December, 1977, 
published in the Tamil Nadu Government 
Gazette, Part IIT, Section 1 (a) dated Ist, 
January, 1978 to be illegal and void in so far 
as they affect the petitioner. (in W.P.No. 
465 of 1978); (ii) declaring G.O.Ms. No. 3495, 
‘Home, dated 31st December, 1977 published 
in Tamil Nadu Government Gazette dated 
Ist January, 1978 as ultra vires the Prohibi- 
tion Act, 1937 and violative of Article 14 of 
the Constitution (in W.P.No. 557 of 1978) ;(#i) 
to issue a writ of mandamus directing the res- 
pondents herein to consider the grant of the 
petitioner’s application for the renewal of his 
liquor permit made on 3rd February, 1978 
in accordance with the Tamil Nadu Liquor 
(Licence and Permit) Rules, 1960, as in exi- 
st nce prior to Ist January 1978 (in W.P. No. 
466 of 1978); and (iz) declaring section 20(a), 
4 (1)(a),4 (1) (j) and4 (A) of the Tamil Nadu 
Prohibition Act (X of 1937) and the rules fra- 
medinthat behalf in G.O.Ms. No. 2462 Home 
dated, 18th August, 1960 as amended by G.O. 
Ms.No. 3495, Howe dated 31st December,1977 
and published in the Tamil Nadu Government 
Gazette, Extraordinary in Part III, Section 1 
(a) dated Ist January, 1978 relating to es- 
sion and consumption of liquor for health 
and medicinal purposes as invalid in so far 
as the petitioner is concerned (in W.P.No. 321 
of 1978). 


K. K. Venugopal, for V. Manivannan, 
A.P. Venkatachalam, G. Gajaraj, M. Krishnappan, 
N. Ganapathi, G. Ramaswamy and R. Mahesh, 
for Petitioner. 


The Advocate-General assisted by Govern- 
ment Pleader, for Respondent. 
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The Order of the Court was pronounced by- 


Ramanujam, F.—. Since the points involved 


in all these petitions are the same, they- 
are dealt with together. 
2. As the facts in all the cases are sub- 


stantially the same, it is enough if we deal’ 
with the facts in the first case that is W.P. 
No. 465 of 1978. The petitioner in W.P. No. 
465 of 1978 is one Satish Majumdar who: 
has adopted the affidavit” filed by 
one N.S. Mani in WP.Nos. 463 and 464- 
of 1978 which have already been disposed 
of by one of us on 9th February 1978. 
The petitioner in W.P. No. 465 of 1978 
was a holder ofa liquor permit issued by the: 
State of Tamil Nadu since September, 1974 
and that permit expired on 20th January, 1978. 
On 3rd February, 1978 he applied for the: 
renewal of the said permit in accordance 
with the Madras Liquor (Licence and Permit). 
Rules, 1960, hereinafter referred to as the rules,, 
inthe prescribedform. Just before the renewal 
application was filed certain nodifications were- 
effected in the said rules by G.O. Ms. 
No. 3495, Home dated 3lst ` December, 
1977 published on Ist January, 1978.. 
Rule 10 (B) (1) of the rules relating to the 
grant, of permits on grounds of health was 
substantially altered. Under the new rule :: 


(1) Only persons who are 45 years of age 
and above on the date of the application 
can apply for permits to consume liquor- 

- on grounds of health, and 


(2) Every applicant shall be examined by 
a Medical Board consisting of the Dean 
of the local Medical College, who will! 
be the Chairman, a Psychiatrist and a 
local Doctor specialising in alcohol cases. 


The petitioner who was 42 years of age on the 
date of the application, apprehending that his. 
application for renewal will be rejected on 
the basis of the rules as amended by G.O.Ms. 
No. 3495, Home, dated 31st December, 1977,. 
has approached this Court for the issue of a 
writ declaring the amended rules as void and 
for mandamus directing the respondents here-. 
in to consider and grant the renewal of his 
permit in accordance with the rules relating 
to such renewals as they stood before 3lst 
December,1977 on the following three grounds. 


(1) G.O. Ms. No. 3495, Home, dated 
3lst December, 1977, which amended’ 
the relevant rules with effect from Ist: 


January, 1978, is not  restrospective in 
character and, therefore it, cannot apply 
to pending applications. 


(2) Thatthe rulesas amended with effect 
from Ist January, 1978 are ullra vires the 
Prohibition Act in so farasitis intended 
not to facilitate the grant of personal 
permit in accordance with the scheme 
and object ofthe Act, but to deter per- 
sons from applying for or being granted 
such permits. 


(3) That the rules as amended enable the 
authorities to refuse renewal of liquor 
permits merely on the gras of age and 
the classification based on age has no 
reasonable nexus to the purpose sought 
to be achieved by the Prohibition Act 
and that, therefore, the classification based 
on age violates Articles 14 and 19 (1y (f) 
ofthe Constitution. 


3. For appreciating the above conten- 
tions, it is necessary to trace briefly the history 
of legislation relating to Prohibition in the 
State of Tamil Nadu. In the year, 1937, 
purporting to exercise legislative power under 
Entry 31 of List II of the Government of India 


Act, 1935, the Madras Legislature enacted - 


the Madras Prohibition Act, 1937. The pre- 
amble tothe said Act stated that it was expe- 
dient to bring about Prohibition, except for 
medicinal, scientific, industrial or such like 
purposes, or production, manufacture, posses- 
sion, export, transport, purchase, sale and 
consumption of intoxicating liquors and drugs 
in the State of Madras. In the statement of 
objects and reasons it is stated: 


“ The Bill penalises all traffic and consump- 
tion of liquor and intoxicating drugs, but 
provides (1) for the exemption of certain 
articles which may contain alcohol but 
which the medical profession need for their 
work, such as certain forms of cod liver 
oil and the like, or which may be needed 
for any industrial or scientific purposes 
or any purpose other than as a beverage ; 
(2) for permission being granted under 
licences to medical men and others to deal 
in prohibited articles, since it is necessary 
for medical, scientific and industrial pur- 
poses etc; (3) for the issue of personal 
permits to those who, in the opinion of the 
Government may be specially exempted 
and permitted to keep and consume 
liquor; (4) for the issue of licences to exist- 
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ing institutions and clubs to possess liquor 
and issue it to such of the members as are 
permitted to consume liquor. It is the in- 
tention to use the last two provisions only 
in favour of bottled foreign liquor and of 
persons and institutions consisting of per- 
sons who by long habit cannot dispense 
with the use of the same and who are not 
likely in the opinion of the licensing autho- 
rity to abuse the concession.” 


4 ‘Intoxicating drug’ and ‘liquor’ had been 
defined in sections 3 (8) and 3 (9) of the Act, 
respectively. ‘Liquor’ is defined in section 
3 (9) as including toddy, arrack, spirits of 
wine, denatured spirits, spirits, wine, beer and 
all liquid consisting of or containing alcohol. 
Section 4 prohibited the manufacture of, 
traffic in, and consumption of liquor and 
intoxicating drugs. Section 16, however, 
gave power to the State Government to exempt, 
subject to such conditions as they think fit, 
any specified liquor or intoxicating drug from 
the observance of all or any of the provisions 
of the Act on the ground that such article is 
required for a medicinal, scientific, industrial 
or such like purpose. Section 18 empowered 
the State Government or the Collector to 
issue licences to any person for the manufac- 
ture, export, import, transport, sale or posses- 
sion of any liquor or intoxicating drug on the 
ground that the same was required by such 
person for a bonafide medicinal, scientific 
or industrial purpose. Section 20 provided 
for the issuance of permits and licences by 
the Government or any officer empowered. 
by them in that behalf. That section is as 
follows : 


“The State Government or any officer 
empowered by them :n this behalf may 
issue— 


(a) permit authorising any person to con- 
sume and possess for personal consump- 
tion any liquor or intoxicating drug; 


(b) licences to any institution to possess 
liquor and issue it to such of its members 
as hold permits under clause (a): 


(c) licences to any person in charge of a 
restaurant car attached to a railway 
train to possess liquor and serve it to 


bona fide passengers travelling by the 
train; 


(d) licences to any person to possess liquor 
and issue itto persons or institutions who 
hold permits or licences urder’ this 
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Act or who have been exempted under 
this Act from so much of the provisions 
of section 4, sub-section (1), clause 
(a) or (j) as relates to the possession, 
consumption or buying of liquor.” 


5. Section 23 provided for the cancellation 
of the permits or licences granted for viola- 
tion of the provisions of the Act or the Rules 
or the conditions of the permit or licence. 
Section 54 authorised the making of Rules by 
the State Government for the purpose of carry- 
ing into effect the provisions of the Act and 
in particular forthe issue of licences and permits 
and enforcement of the conditions thereof. 


6. Madras Liquor Permit (Personal Consump- 
tion) Rules, 1956, were made to regulate the 
issue of liquor permits for personal consumption. 
Rule 4 of those Rules provided for the issue of 
permits to possess and consume liquor on 
grounds of health on payment ofa fee of Rs.70 
payable in two instalments of Rs. 20 at the 
time of the application and Rs. 50 at the time 
of the issue of the permit. The said Rule also 
provided that any person desiring to a 
and consume liquor on grounds’ of health 
should apply to the Medical Officer, who 
should be a Stipendiary Civil Surgeon or a 
District Medical Officer, for medical certi- 
ficate in Form B and the Medical Officer 
may give a medical certificate on completion 
of the medical examination, if in his opinion 
a permit may be granted to the applicant. 
Sub-rule (3) of rule 4 provided for the appli- 
cation along with the medical certificate 
being sent to the Government. The Govern- 
ment, on receipt of the application along 
with the medical certificate has to satisfy 
themselves (i) that the applicant is not a minor, 
(#1) that the health of the applicant will be 
seriously and permanently affected if he is 
not permitted to possess and consume liquor 
mentioned in the application, and (iii) that 
the personal circumstances of the applicant 
justify his being granted a permit and that he 
is not likely to misuse the permit. If the 
Government is not satisfied with the bona fides 
of the medical certificate enclosed along with 
the application, the applicant concerned may 
be required to appear before the Director 
of Medical Services or his nominee at Madras 
for a second medical opinion, which second 
opinion shall be accepted by the Government. 
If the Government is satisfied that there is 
no objection, then it will issue a permit on 
payment of the second instalment of the fee 
of Rs,50. Sub-rule (6) of rule 4 provided that 
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no permit shall be granted for a period excee- 
ding that recommended by the Medical 
Officer and it shall in no case exceed one year 
at any one time. Sub-rule (7) of rule 4 re- 
quires the holder of a permit desiring to renew 
the permit to make an application for renewal 
at least one month before the date of expiry 
of the permit and the proviso to that sub- 
Rule stated that it shall not be necessary to 
produce a medical certificate with an applica- 
tion for renewal, unless the holder desires 
that the quantity of liquor allowed under the 
permit should be increased, 


7. In supersession of the said Rules, a fresh 
set of Rules called the Madras Liquor (Licence 
and Permit) Rules, 1960, were issued by G O. 
Ms. No. 2462, Home, dated 18th August,1960. 
Chapter III of the said Rules dealt with- the 
grant of personal permits. Rule 10 (B) (I) 
of the said Rules sets out the procedure for 
the grant of permit on grounds of health 
and this procedure was practically the 
same as the one under the 1956 Rules referred 
to above, except ‘fhat the medical certificate 
which is to accompany the application for 
personal permit was to be in Form F.P.Mc. 
This form was substantially the same as the 
original Form B. However, on 29th April, 
1970, a slight modification was made in that 
every registered medical practitioner was 
authorised to issue’ a medical certificate in 
Form B at the request of an applicant on 
payment of the usual fee for medical examina- 


tion, 
A 


8. On Ist September, 1971, the operation 
of the Prohibition Act, 1937, was suspended 
by the Tamil Nadu Prohibition (Suspension 
of Operation) Act (XXXIII of 1971), with 
effect from Ist September, 1971. Later, Tamil 
Nadu Prohibition (Revival of Operation 
(Amendment) Act), 1974, revived the operation 
ofthe Prohibition Act, 1937, with effect from 
Ist September, 1974. The said Act of 1974 
also brought in certain amendments to the 
1937 Act. In the original Act a new section 
24-A was introduced which provided for the 
auction of the privilege of selling: by retail any 
liquor or article containing any such liquor. 
Subsequently by Tamil Nadu Act I of 1975 
the said section 24-A introduced in 1974 has 
been repealed and in turn new sections 20-A 
and 20-B were introduced. Section 20-A 
provided for the matters to be taken into con- 
sideration by the licensing authority for gran- 
ting a permit under the Act. Section 20-B 
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gave preference to Co-operative Societies over 
every other applicant in the matter of grant 
of licence under clause (d) of section 20. On 
4th May, 1977, the Madras Liquor (Licence 
and Permit) Rules, 1960, was amended but 
those amendments are not of much conse- 
quence except that the definition of “medical 
officer” who is entitled to give a medical 
certificate was again altered so as to apply 
only to a Stipendiary Civil Surgeon in the 
service of the State Government or a District 
Medical Officer. By the impugned G.O. dated 
31st December, 1977, the 1960 Rules were 
substantially amended andthe amendments 
came into force on Ist January, 1978. As 
per the amended rule 10 (B) (I) a person who 
is 45 years of age and above can alone apply 
for a permit to possess and consume liquor 
on grounds of health and a Medical Committee 
consisting of the Dean of the local Medical 
College as Chairman and a Psychiatrist and 
a local Doctor specialised in alcohol cases as 
members has to be constituted for the purpose 
of granting the medical certificate, and six 
such committees are to be constituted in each 
of the following places: Madras, Chingleput, 
Coimbatore, Madurai, Thanjavur and Tiru- 
nelveli. The fee for grant of a permit was fixed 
at Rs.130 payable in two instalments of Rs. 30 
at the time of the application and Rs. 100 at 
the time of the grant of permit. Under the 
amended Rules there is no provision for a second 
medical opinion. It is. perhaps due to the 
fact that a committee consisting of three mem- 
bers of the medical profession headed by,Dean 
of a local Medical College has been consti- 
tuted to issue a -medical certificate in 
Form F. P. Mc. which was not the case 
before. It is the latest amendment made 
in rule 10 (B) (I), which brought about two 
main changes in the existing Rules, (i) person 
above 45 years of age alone can apply for a 
permit, and (ii) the applicants mist undergo 
a medical examination before a medical board 
instead ofa single Medical Officer, that is 
under challenge in these writ petitions. 


9. The tenability of the first of the three 
contentions put forward by the petitioner 
has been pratically accepted by the respon- 
dents. The learned Advocate-General repre- 
sented to the Court that the renewal appli- 
cations filed on or before 31st December, 1977 
will be considered only in the light ofthe Rules 
which existed prior to that date. Similar 
statement ofthe learned Advocate-General was 
recorded bythis Court on 9th February, 1978 
in another batch of cases, which is as follows :— 
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“The learned Advocate-General states th®¢ 
the case of the petitioner would be conside™ 
ed only in the light ofthe Rules which 
existed prior to 3lst December, 1977. This 
statement is recorded and the writ petitions 
are ordered in terms of that statement, 
the applications of the petitioner would be 
considered on merits.” 


The stand taken by the respondents in their 
counter-affidavits is also the same. There- 
fore this contention need not detain us any 
further. 


10. As regards the second contention that 
the provisions of the amended rules are ultra 
vires the Act, the petitioner’s case is that the 
composition of a medical committee instead 
of one medical officer for issue of a medical 
certificate and the cumbersome procedure pro- 
vided for under the Rules as amended practi- 
cally defeatsthe object and the scheme ofthe 
Act which provides for the grant of a personal 
permit on grounds of health. It is also con- 
tended that the amended rule 10 (B) (I) so 
far as it enables only those persons who are 
more than 45 years of age to apply for 
a permit is contrary to the provisions of the 
Act as the Act enables all persons ‘irrespective 
of their age to apply for a liquor permit on 
grounds of health and that it is not open for 
the rule-making authority to travel beyond 
the provisions of the Act and fix a 
minimum age limit for making applica- 
tions for the grant of a liquor permit, 
It has been alleged by almost all the peti- 
tioners in these cases that the creating of six 
medical committees consisting of three Doctors 
each to medically examine all the applicants 
throughout the State is quite inadequate having 
regard to the number of applications filed after 
Ist January, 1978 seeking renewals and that 


even if the medical committees were to work 


8 hours a day, without the Dean of the Medical 
College or the specialists attending to their 
normal work, it would not be ableto examine 
all the applicants, before the expiry of the 
permit of which renewal is sought. According 
tothe petitioners there were 65,000 permits 
throughout the State of which 40,000 were in 
the Madras City alone on 31st December, 1977 
and in view of the number of applications for 
renewalan applicantfora new permit will have 
to wait as long as 8 years before he is called 
before the Medical Board forexamination. The 
petitioner also complainted that as six medical 
boards had’ been created only at G centres and 
not in all district centres, an applicant will 
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have to travel over 100 miles for being examined 
by the medical board and if he is not examined 
for some reason on a particular day fixed by 
the medical board, he willhave to repeat his 
visits tothe board. According to the petitio- 
ners the cumbersome procedure in the matter 
of grant of liquor permits on grounds of health 
introduced by the rule-making authority 
under the amended Rules was only intended 
to prevent an applicant being granted a per- 
mit which he is entitled to get under the Act 
and that the amended rules which are thus 
intended to defeat the scheme and object 
ofthe Act are ulira vires the Act. 


11. With reference to these contentions, the 
respondents, in their counter-affidavit state 
that the object and scheme of the Act being 
total prohibition, the grant of permits under 
section 20 being an exception, it has been rightly 
made subject to such conditions as are neces- 
sary to effectuate the object and the scheme 
of the Act and the avowed policy contained 
in Article 47 of the Constitution, and that as 
such the amended Rules prescribing the con- 
ditions for the grant of permit are perfectly 
valid and quite in accord with the scheme, 
object and provisions of the Act. As regards 
the petitioner’s allegation that the Constitution 
of 6 médical boards is quite inadequate for 
the entire State, it is stated in the counter- 
affidavit that if it is found that the committees 
constituted are not able to cope up with the 
number of applications, the Government would 
constitute more committees to meet the needs, 
As regards the hardship pointed out by the 
petitioners in appearing before the medical 
poard constituted under the Rules situated at 
far off places, the counter-affidavit points out 
thatthe allegation ofhardship isnot warranted, 
that the grant of permits under section 20 
being an exception it is open to the Government 
to impose such conditions as are necessary to 
have an effective checkand that the Rules in 
question which provide for such checks can 
under no stretch of imagination be attacked on 
personal ground of hardship, inconvenience etc. 


12. Mr. K.K. Venugopal, appearing for 
some of the petitioners submits that a rule- 
making authority can make Rules to implement 
only the legislative policy and cannot go behind 
it with a view to give effect toa policy decision 
taken by the executive, that decision has been 
taken by the State Government to fix the mini- 
mum age limit of 45 years for making an appli- 
cation for a liquor permit on grounds of health 
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and to make the provisions for the grant of 
permit more stringent with aview to see that 
even people above 45 may not be able to get 
the liquor permit, and that it is only in pur- 
suance of that policy the Rules have been amen- 
ded. According to him, the preamble to the 
Prohibition Act, 1937, makes it clear that the 
consumption of liquor for medical purposes is 
not prohibited under that Act. ‘The preamble 
to an Act is the best guide to find out the scheme 
and the policy behind the Act. Even Article 
47 of the Constitution which sets out one of 
the directive principles of the State policy 
merely contemplates prohibition of consump- 
tion, except for medicinal purposes of intoxi- 
cating drinks and of drugs which are injurious 
to health and, therefore, the consumption of 
liquorfor medicinal purposes was not intended 
to be completely prohibited at any time, either 
by the Constitution or by the provisions of the 
Prohibition Act. While so, the executive has 
attempted to impose virtually a partial prohi- 
bition on the consumption of liquor for medici- 
nal purposes by introducing a minimum age 
limit for making an application and making 
the regulatory provisions for the grant of a 
liquor permit on grounds of health more strin- 
gent witha view to substantially, if not alto- 
gether, prohibit the grant of liquor permits. 
It is urged by the learned counsel that as the 
provisions of the Act have facilitated the issue 
of liquor permits on grounds of health and did 
not prohibit altogether the grant of such per- 
mits, it should be taken that the Act has given 
a mandate to the rule-making authority not to 
prohibit the consumption of liquor for medicinal 
purposes and that when the statute is so 
explicit, is should be taken to be conclusive, 
both in what it directs as well as what it 
forbids. According to the learned counsel, 
therefore, the statute not only forbids con- 
sumption of liquor for non-medicinal purposes 
but also permits the consumption of liquor for 
medicinal purpose. The learned counsel 
refers tothe following well-known passage in 
Attorney-General for Ontario v. Attorney-General for 
Canada? : 


“In the interpretation of a completely self 
governing Constitution founded upon a writ- 
ten organic instrument, such as the British 
North America Act ifthe text is explicit the 
text is conclusive, alike in what it directs 
and what it forbids.” 





1. (1912) A.C. 571 at p. 583, 
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In support of his submission that the Prohibi- 
tion Act should be taken to forbid 
the rule-making authority not to prohibit con- 
sumption of liquor for medicinal purposes 
by imposing such restrictions as will make it 
impossible for the applicants to get the permits 
for consumption of liquor on grounds of health, 
it is pointed out that ever since the commence- 
ment of the Prohibition Act, liquor permits 
were being granted on grounds of health, that 
though there were slight changes in the proce- 
dure permiton grounds of health was not 
seriously affectedor taken away, that even after 
the Act was revived in 1974 the practice of 
granting liquor permits on grounds of health 
‘continued and that it is only by the amendments 
‘made on 3lst December, 1977 the rule- 
making authority has attempted to go behind 
the legislative policy of facilitating grant of 
liquor permits on grounds of health, by making 
the regulatory provisions stringent and by 

g a minimum age limit for making an appli- 
‘cation for the grant of such a permit. Accor- 
‘ding to the learned counsel there isa legislative 
mandate for giving liquor permit for medicinal 
purposes and the rule-making authority which is 
a delegate of the Legislature cannot go behind 
that mandate and prevent the consumption of 
alcohol for medicinal purposes. In effect the 
‘learned counsel goes to the extent of saying 
that the Prohibition Act is intended to prohibit 
‘consumption of alcoho] for non-medicinal 
-purposes and it does not prohibit consumption 
-of alcohol for medicinal purposes. 


13. On this aspect, the learned Advocate- 


General appearing for the respondents submits ` 


that the Prohibition Act is intended to bring 
about total prohibition of consumption of intoxt 
«cating drinks‘and drugs which are injurious to 
‘health, that in the process of giving effect to that 
‘object of total prohibition, it has to necessarily 
regulate the consumption of alcohol for medi- 
cinal purposes as otherwise in the guise of using 
alcohol for medicinal purposes one can violate 
the provisions of the Act with impunity, that 
alcohol may be used as an ingredient 
for the manufacture of drugs or as a 
beverage, that the user of alcohol as an ingre- 
dient for medicinal purposes is regulated by 
one set of Rules made under the Act, that in 
a like manner the user of alcohol as a beverage 
for medicinal purposes is regulated by a 
different set of Rules, and that it is ‘neither 
correct nor possible to say that the rule-making 
authority cannot enale consumption of 
liquor for medicinal purposes. The learned 
A vte General refers to sections 4, 18, 20 
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and 2 and submits that the statute itself gives 
a mandate to regulate user for consumption 
of liquor for medicinal purposes and that 
it is only in pursuance of such a regulatory 
power granted to the rule-making 
authority under the Act, the rules have been 
framed. According to the learned Advocate- 
General once the regulatory power is conceded 
on the part of the rule-making authority, 
then the rules which are made in exercise 
of that power cannot be questioned either on 
the ground of hardship or unreasonable ness. 


14. The Rules regulating the issue of liquor 
permits on ground of health have been there 
right from the inception of the Act and it is not 
the contention of the petitioner that the said 
rules which provide for such a regulation are 
contrarytothe provisions ofthe Act. The peti- 
tioner’s attack is only against the amended 
rule 10 (B) (I) which brought about a change 
in the existing Rules. Thus the question ulti- 
mately comes to this; whether the regulatory 
provisions contained in the amended rule 10 
) (I) of the Madras Liquor (Licence and 
ermit) Rules, 1960, falls outside the rule- 
making power contained in section 54 of the 
Prohibition Act, 1937, and as such olira vires the 
Act. Section 54 ofthe Act enables the Govern- 
ment to make rules for giving effect to the 
provisions of the Act and in particular for the 
issue of licences and permits. In pursuance 
of that rule-making power the State Govern- 
ment framed the 1960 Rules. Those rules 
originally provided for the examination of 
the applicant by a Medical Officer on pay- 
ment of certain fee. That procedure is now 
modified by virtue of the amendment of the 
Rules brought in on 31st December, 1977 and 
a new procedure of medical examination by a 
medical board has been introduced. The 
mere fact that there is an alteration in the 
personne] who is to the medical certifi- 
cate will not make the amended rule ultra 
vires the Act. The other amendment brought 
in 31st December, 1977 is fixing a minimum 
age limit for making an application for a liquor 
permit on grounds of health. Even before 
the said amendment, only those persons who 
are above the age of 18 could make an appli-. 
cation for liquor permits under the Rules. 
Now the rule-making authority by amending 
rule 10 (B) (I) made all persons below the 
age of 45 ineligible to make an application. 
Once the statute vests in the rule-making 
authority the power to regulate the issue of 
its, the rule-making authority can, in 
exercise of that regulatory power, decide the 
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class or category of persons who can be con- 
sidered suitable for the issue of a liquor permit. 
At this stage we are not concerned as to whether 
the fixation of age limit violates Articles 14 or 
19 of the Constitution. That question will be 
dealt with later while dealing with the third 
contention. We are, at this stage, concern- 
ed only with the question whether the amen- 
ded Rulesare ultra vires the provisions of the 
Act. On a due consideration of the matter, 
we are not in a position to say that the amend- 
ments brought in by the impugned G.O. on 31st 
December, 1977 are ultra vires the Act. We are 
not inclined to agree with the learned counsel 
for the petitioners that the Prohibition Act 
does not at all deal with the consumption 
of liquor for medicinal purposes and 
that the Actshould be construed, having 
regard to its preamble, only’ as dealing 
with consumption and possession of liquor 
for non-medicinal purposes. As already stated, 
section 20 permits the possession and consump- 
tion only on the basis of a permit or licence issued 
by the State Government. The statement 
of objects and reasons set out in the bill makes 
it clear that personal permits are intended’ to 
be issued only to persons who by long habit 
cannot dispense with the use of the same. 
Even assuming for purposes of argument that 
the Act is intended only to prohibit possession 
and consumption of liquor for non-medicinal 
purposes as urged by the petitioners, still an 
effective enforcement of such a prohibition 
will not be possible unless the Act or the Rules 
define as to what are medicinal and non- 
medicina} purposes and who are the persons 
entitled to consume liquor for medicinal pur- 
poses. Itis not the case ofthe petitioners 
that the Rules as amended do not altogether 
give effect to the provisions of the Actor fur- 
ther its objective. On the other hand, what is 
stated by them is that the amended rules only 
give a limited operation of the provisions of 
the Act facilitating the grant of liquor per- 
mits for medicinal purposes, by extending 
the privelege, only to persons beyond the age 
of 45, that the amended Rules should not have 
imposed such a restriction as to age in the 
matter of an application for a liquor permit 
and that such a restriction runs counter to the 
provisions of the Act. We are of the view 
that this contention cannot he accepted as 
tenable. The Act nowhere gives an absolute 
privilege to all persons irrespective of age to 
get a liquor permit for medicinal purposes. 
The Act hasleft it to the rule-making authority 
to decide as to whom and under what condi- 
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tions a liquor permit is to be granted for medi 
cinal purposes. The rule-making authorit 

while makingthe earlier rulein 1960 had im- 
posed certain conditions and restrictions in the 
matter of granting liquor permits. It fixed the 
minimum age limit for application for permit 
at 18 and provided for medical examination 
of the applicants by a e doctor. Now the 
rule-making authority had decided to fix the 
minimum age limit at 45 and to provide fo 

the medical examination of the applicants 
bv a board of three doctors, and in pursuance 
of that decision suitably amended the Rules. 
So long as the Act itself does not say as to who 
are entitled to the issue of a liquor permit on| 
grounds of health and on what conditions, 
and they are left to the rule-making authority,| 
it can change the rules from time to time. 
Merely because the rule-making authority 
has chosen to impose severe and more strin-| 
gent restrictions than before, it will not mean 
that it has acted contrary to the provisions of: 
the Act or overstepped its authority as a dele 
gate. It may be that ifthe rule-making autho 
rity while making the Rules had made a rulet 
that no liquor permit will be granted under 
section 20 for medicinal purposes under an 
circumstances, it can be said to be lira vire. 
the provisions of the Act. But where thel 
statute itself gives a discretion to the rule+ 
making authority to regulate the issue of} 
permits for consumption of liquor, it can enu-| 
merate the class of persons who can apply for}. 
the permit and the conditions which they have 
to satisfy for getting the permit, we are not 
able to construe the provisions of the Prohibi-+, 
tion Act as containing a mandate to the licen- 
sing authority to give a permit for medicinal 
purposes and: to hold that the said mandate 
has been violated or disobeyed by the rule 
making authority by making stringent provi 
sions, which might allegedly inconvenience 
some. 





















15. The learned counsel for the petitioners: 
would say that the rule-making authority- 
has exceeded its powers as a delegate im two 
ways. Firstly, it has excluded persons below 
the age of 45 from applying fora permit and 
secondly even among the persons above 45 
years of age, the issue of a permit is restricted 
to addicts only. According to the petitioners 
till the impugned amendment of the rules a 
medical certificate was being granted evento: 
a person who is not an addict on grounds 
of health, but now after the amendment it is 
only persons who are addicts and who are 
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above the age of 45 can apply and succeed 
in getting a permit. The learned Advocate- 
General however submitted that the procedure 
for getting a liquor permit before the amend- 
ment of the rules was somewhat liberal but 
that does not mean that the rule-making autho- 
rity cannot make the procedure more rigid- 
strict, stringent and rigorous to strictly en- 
force prohibition and that so long as the dis- 
cretion is left to the rule-making authority 
in the matter of issuance of liquor permits, 
it can lay down its own policy for deciding 
as to whom the permits are to be given and 
under what conditions provided its policy 
does not conflict with the scheme of the Act. 
The statement of objects and reasons of the 
Prohibition Act which have been extracted 
above on which the petitioners themselves 
relied seems to suggest that the Legislature 
has decided to leave the matter of issue of 
personal permits for consumption of liquor 
to the Government. Therefore, when the 
power to exempt is specifically entrusted to 
the State Government, the State Government 
can, in its discretion, select persons to whom the 
exemption is to be granted provided the prin- 
ciples of selection has areasonable nexus to 
the object ofthe Act. The statement of objects 
and reasons also makes itclearthatthe inten- 
tion ofthe Legislature was to confine the ex- 
emption only inrespect of bottled foreign liquor 
and to persons who, by long habit, cannot 
dispense with the use of the same and whose 
health is likely to be affected for want of 
liquor, The amended rule, by restricting 
the grant of permit to persons above the age 
of 45 who by long habit cannot dispense with 
the use of the same, cannot be said to have 
acted contrary to the said statement of objects 
and reasons. ‘The question whether thé 
amended rules are ultra vires the provisions 
of the Act cannot be decided with _refe- 
rence to the earlier unamended rules. 
It may be that the rule-making authority 
had made provisions for the liberal grant of 
the permit earlier to all applicants who are 
above 18 yearsofage. But later, it has changed 
its opinion and chosen to confine the exemp- 
tion only to those who are above 45 years 
of age and who have become addicts to drink 
and whose health is likely to suffer for want 
of liquor. In these circumstances, we 
are not in a position to say that the 
amended rules are ultra vires the provisions 
of the Act. 

16. Then we come to the third contention 
which is based on the violation of Articles 
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14 and 19 (1) (f). The petitioner’s case ig 
that liquor as defined in the Prohibition Act 
is properly protected by Article 19 (1) (f 
and hence a citizen is entitled to possess and 
consume it subject to reasonable restrictions 
permitted by Article 19 (5). Reliance is 
placed on the decision of the Supreme Court 
in State of Bombay v. F.N. Balsara. In that 
case, the constitutional validity of the 
Bombay Prohibition Act, 1949 was challenged. 
The Supreme Court held that to the extent to- 
which the Bombay Prohibition Act prevents 
the possession, use and consumption of non= 
beverages and medicinal and toilet prepara~ 
tions containing alcohol for legitimate pur- 
poses, the provisions are void as offending 
Article 19 (1) (f), even though they may 
be within the legislative competence of the 
Provincial Legislature. There the Court dealt 
with the consumption of non-beverages and 
the medicinal and toilet preparations contain- 
ing alcohol for legitimate purposes, and it 
was dealing with the consumption of alcohol 
as a beverage. As a matter of fact, in the 
case.before the Supreme Court it has not been 
disputed that the restrictions imposed by the 
Bombay Prohibition Act on the rights of’ 
a citizen to possess and consume methylated 
spirits of wine, beer and toddy are in view 
of the directive principles of the State Policy 
set forth in Article 47 of the Constitution 
quite reasonable, and the Court was asked 
to consider the reasonableness of the provisions: 
ofthe Bombay Act only with reference to liquids: 
consisting of or containing alcohol which are 
normally and ordinarily used as toilets or 
medicinal preparations. As pointed out in 
that case when judging the reasonableness of" 
the restriction imposed by the Act one has to: 
bear in mind the directive principles of the 
State policy set forth in Article 47 under which 
the State is charged with the duty of bringing’ 
about a prohibition of intoxicating drinks. 
and drugs which are injurious to health. 
The above decision does not support the 
stand taken by the petitioners that every- 
citizen has got a right to possess and consume 
liquor as a beverage and the restrictions 
imposed on -such a right are not reasonable 
restrictions. On the other hand, the said’ 
decision proceeds on the basis that the citizen’s. 
right to possess and consume liquor as a beve- 
rage can be subjected to reasonable restric- 
tions in view of Article 47. 





1. 1951 S.C.J- 478 : 1951 S.O.R. 682: (1951) 2 
M.LJ. 141 : ALR. 1951 S.G. 318. 
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17. The learned counsel for the petitioners 
would submit that Article 47 itself provides 
an exception in the case of consumption of 
intoxicating drinks or drugs for medicinal 
purposes and as such their use as medicine 
must be permitted and not prohibited by the 
Act or the rules, that inasmuch as the amended 
tule 10 prohibits consumption of liquor by 
persons below the age of 45 even for medicinal 
purposes far from implementing Article 47 it is 
in direct violation thereof, and that, therefore, 
as no public interest can possibly be served 
by prohibiting medicinal use of alcohol, the 
amended rule cannot be taken to have been 
saved by Article 19 (5). Article 47 uses the 
expression “except for medicinal purposes”. 
‘The words “medicinal purposes” seem to 
contemplate the user of liquor for making 
medicinal preparations and does not contem- 
plate the free use of intoxicating drinks as 
medicine. The learned counsel for the peti- 
tioners would say that the constitution-makers 
‘expressly recognised the consumption of alco- 
hol for medicinal purposes and provided it 
as an exception in Article 47 and, therefore, 
it is not open to the State to say that intoxi- 
cating drinks cannot be consumed for medi- 
cinal purposes. We are not able to agree 
with Mr K.K. Venugopal the learned counsel 
for the petitionersthat Article 47 contemplates 
free use of alcohol as a drink or as a beverage 
on the ground that it is for a medicinal pur- 
pose. As already stated, the expression 
“medicinal purposes” contained in that Arti- 
ele has to be construed in the light of the direc- 
jive principle of State policy of bringing about 
prohibition of intoxicating drinks and drugs 
1 which are injurious to health and so conatened, 
jit obviously refers to the user of alcohol for 
the manufacture of medicine, as otherwise, 
by allowing the free use of intoxicating drinks 
jand drugs which are injurious to health on 
the ground that it is a medicine will defeat 
the very object of that provision. The 
‘|words “consumption for medicinal purpose ” 
{cannot be equated as consumption as a medi- 
‘cine. — This is apart from the question whether 
‘intoxicating drinks and drugs can have any 
therapeutic Or medicinal value.. If intoxi- 
cating drinks have any therapeutic value and 
jean be used as a medicine, it is possible to 
say that Article 47 makes an exception in that 
regard. The learned counsel for the petitioners 
say that in sofaras the impugned rule prohibits 
consumption of liquor by persons below the age 
of 45 itamounts virtually to a total prohibition 
of liquor even for medicinal purposes, that 
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the expectation of life of an average Indian 
male and female is 48 and 46 respectively 
as per the 1971 census, and that the minimum 
age of 45 fixed for an application for a health 
permit will clearly be an unreasonable restric- 
tion not protected by Article 19 (5). Article 
47 of the Constitution merely seeks to impose 
an unenfor ceable duty onthe State to bring 
about total prohibition of the consumption 
of liquor andthe exemption contained therein 
in favour of medicinal purposes does not confer 
any enforceable or vested right on the citizen 
to own or consume liquor even for medicinal 
purposes. In any event, the exception con 
tained in Article 47 has to be strictly confined 
to cases where the consumption of alcohol in 
the form of intoxicating drinks is necessa 
on medical or therapeutic grounds. 
opinion appears to be uniform that alcohol 
has no medicinal or therapeutic value, except 
in cases where the disease itself has been brought 
about by long-standing drinking habit. 










18. The Tekchand Committee’s report on 
better enforcement of prohibition says: 


(1) Medical opinion in America and Western 
countries has proved that the belief in the 
curative effect of intoxicating drinks is false. 
(2) The claim that alcohol is curative by 
internal use has been held to be false thoug 

it is widely used by physicians as an antiseptic 
and astringent for external purposes. 
(3) That alcohol has a harmful effect on 
human system which leads to problems like 
bounding pulse, insanity, lowering of resis- 
tance, hindering of immunity and digestion, 
cirrhosis of lever, cancer etc, 


19. The High Level Committee appointed 
by the Government of Tamil Nadu for the 
stricter enforcement of prohibition headed by 
Mr. Sadasivam, a former Judge of this Court 
has, in its report, pointed out that the majority 
ofthe medical experts who have given evidence 
before it are unequivocal in their opinion that 
liquor is not required for reasons of health and 
that the only justification for the consumption 
of liquor is on ground of addiction or long 
habit or for psychological reasons. The said 
report also refers to a dissenting opinion ex- 
pressed by another medical expert that there 
were medicinal uses of alcohol for certain 
diseases, but says that he was not able to 
substantiate his view with reference to any well 
known authority in medicine, The Committee 
is of the view that modern medicine has got 
more effective drugs for al} ailments and that 
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the use of alcohol may not have any real 
medicinal value particularly in a tropical 
«country like India. 


20. In Encyclopaedia Brittanica, Volume 
T under the head “Alcohol and therapeutics” 
at page 440 the following passage occurs 
and the same is relied on bythe petitioners 
in support of their stand that alcohol as a 
beverage has certain medicinal and thera- 
peutic value: 


“ Alcohol is often used for medicinal and 
therapeutic purposes. Whisky is popular 
for treating colds and snake-bites, brandy 
for treating faintness, wine for blood buil- 
ding, beer for lactation, and any alcoholic 
‘beverage for treating sleeplessness or 
over-excitement. Many ofthese uses survive 
In practice of medicine. Alcoholis adminis- 
tered by physicians in hospital usually 
by vein, sometimes for anasthesia before 
minor surgery, more often it is given for 
sedation after surgery and as a source of 
‘easily absorbed calories when it is desira- 
ble to bypass the digestive system. Physi- 
‘cians often prescribe ‘“‘a drink” for a variety 
-of purposes; to stimulate a sluggish appe- 
tite, as a sedative to induce sleep, as an 
anxiolytic in premenstrual tension, as a 
'vasodi Ictor in arteriosclerosis, to relieve 
‘the vague aches and pains that beset the 
elderly, and as a supplement in special 
diets,” 


21. In the same page under the head “‘the 
serious indirect effects of alcohol” it has been 
pointed out that excessive users of alcohol 
‘suffer from both acute and chronic diseases 
‘such as disturbances of neuromuscular and 
‘mental functions and of body chemistry and 
‘that they abnormally tremors will develop 
a gross trembling of the whole body, sometimes 
with seizures, mental clouding, disorien- 
tation, and hallucinations both visual and 
auditory. It may be that alcohol has some- 
times certain medicinal and therapeutic uses 
for specific ailments such as cold, snake-bites, 
‘faintness, blood-building, lactation, sleepless- 
ness or over-excitement. Butthe question is 
when modern medicine has got more effective 
suitable drugs or medicines for all ailments 
‘it is not possible to say that alcohol is the 
only remedy without the use of which the 
ailments cannot be cured. Therefore, even 
“assuming that alcohol has some medicinal] or 
therapeutic value, unless it is shown that its 
‘use is absolutely necessary for curing a parti- 
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cular ailment or for maintaining good healt:. 
preventing consumption of alcohol in the course 
of achieving the object of total prohibition 
cannot be said to be unreasonable. Rea- 
sonableness of any restriction has to be tested 
with reference to the object of the legislation, 
and the object of the legislation being total 
prohibition and the issuance of liquor permits 
on grounds of health being an exemption to 
the general rule, that exemption cannot be 
claimed as of right. Therefore, the restric- 
tions: or conditions imposed on an applicant 
for a liquor permit by the amended rules have 
to be considered as reasonable restrictions, 


22. In Md. Hanif Quareshi v. The State of 
Bihar! it has been held that the test of rea- 
sonablenessshould be applied to each individual 
statute impugned and no abstract standard 
or genera] pattern of reasonableness can be 
laid down as applicable to all cases. It has 
also been pointed out by the Supreme Court 
in State of Madras v. V.G. Row? that the 
nature of theright alleged to have been infring- 
ed, the underlying purpose of the restrictions 
imposed, the extent and urgency of the evil 
sought to be remedied thereby, ‘the dispro- 
portion of the imposition, the prevailing 
conditions at the time should all enter into 
the judicial verdict on the question of rea- 
sonableness. r i 


23. This leads us to the further question as 
to whether the amended rule 10 is violative 
of Article 14 of the Constitution. According 
to the petitioners the permit being one to be 
issued for medicinal purposes the classification 
of persons-with reference to age has no rea- 
sonable nexus to the objects of permit. As 
has already been pointed out, intoxicating 
drug has very little or no medicinal or thera- 
peutic value, and even if it has, the advantage 
by using the intoxicating drink as a medicine 
is lost by the adverse effect it has on the human 

tem. The only persons who will probably 
be benefitted by using liquor as a beverage 
are those who are found to be addicts and whose 
health is likely todeteriorate for want of such 
intoxicating drinks. Having regard to the 
above circumstances, classification of persons 
into two categories, one whose health condi- 
tions do not absolutely require the use of 





1. 1959 S.G.R. 629 : 1958 M.L.J. (Cr) 727 : 1958 
S.C.J.975 : A.I.R. 1958 S.C. 731. 

2, 1952 S.QR. 597; 65 L.W. 420: (1952) 2 M.LJ. 
135: 1952’S.G.J. 253 : A.LR. 1952 S.C, 169. 
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és and those whose health 

ér for want of intoxicating 
long addiction, has been made. 
.red to, even before the impug- 
jt of rule 10, the rule made a 
tween persons above 18 years 
elow that age for the grant of 
pe. rovided for the grant of permit 
only to chose who are above 18 years of age. 
The only difference made now in the amended 
rule is thatinstead of 18 years of age, the age 
has been raised to 45. If the rule-making 
authority as a delegate of the Legislature can 
make a classification of persons into two cate- 
gories based on age and such a classification 
has been there right from the inception 
of the Prohibition Act of 1937, the fact 
that the age has been not 





: that Act knowingl 

selling or allowing another person to sell 
intoxicating liquor for purposes of consump- 
tion to a person under 18 years ofage is punished. 


24. The learned counsel for the petitioners 
would however, say that in the matter of 
obtaining liquor permits for purpose of con- 
sumption the fixing of the minimum age-limit 
of 45 cannot, in any event, be said to þe rea- 
sonable. The learned counsel refers to the fact 
that even the report of the High Level Commit- 
tee for the stricter enforcement of prohibition 
in Tamil Nadu has reported that the minimum 
age for the grant of liquor permits on grounds 
of health can be fixed at 30 years, that even 
otherwise, as a person normally becomes. an 
addict by regular consumption of liquor for 
a period of 10 to 15 years it is wrong to assume 
that people above the age of 45 alone would 
be addicts and not people below that age. 


[197& 


On this aspect, the counter-affidavit of the 
respondents proceeds on the basis that the 
classification based on age-limit of 45, and the 
provisions for enabling only a person who has 
completed 45 years of age to apply for a permit 
is just and reasonable and is quite consistent 
with the spirit, object, and purposes ofthe Act, 
According to the respondents the age has a 
relation to health and the law can prescribe 
an age-limit below which it cannot be rea- 
sonably claimed that some illness exists which has 
necessarily to be treated with alcohol, ard it 
is reasonable to assume that at the age of 45, 
a man who has become an addict to alcohol 
may find it difficult to give up that habit at 
the risk of his health being deteriorated and, . 
therefore he is to be permitted to consume 
alcoholic drinks for maintaining his health. 
It is said that the purpose behind fixing 
the minimum age-limit of 45 is to see that the 
younger generation should not get them-- 
selves acquainted with and used to the con- 
sumption of intoxicating liquor having delete-. 
rious effect on its health and longevity, and 
that the classification based on age has a 
direct relationship to the objects soughtto be 
achieved and there is nothing discriminatory 
or unreasonable about the said classification. 


25. Having regard to the scheme and object 
of the Act, in the grant of permit for personal] ` 
consumption of intoxicating liquor, age can 


. not be said to be an irrelevant factor and,| | 


therefore, the fixation of a minimum age 
limit cannot be said to be arbitrary. The], 
question as to what should be the minimum 

age is a matter of policy within the exclusive 

jurisdiction ofthe Government and the Govern- 

ment in this case have taken into account|’ 
the totality of the circumstances, the social 
requirements, the public interest, and the 
provisions of Article 47 of the Constitution 
of India and fixed the age of 45 years as the 
minimum age. Whether a particular res- 
triction is reasonable or not has to be decided 
with reference to the nature of the activit 

sought to be regulated and the scheme and 
object of the Act under which the Tegu- 
lation is to be made. The scheme of the Act 
is to prohibit the manufacture, sale and con- 








consumption except for medicinal purposes 
of intoxicating drinks and of drugs whieh 
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injurious to health. While the Act proceeds 
Jon the basis that consumption of intoxicating 
drinks is injurious to health, it should be 
jtaken that the manufacture, possession and 
sale of intoxicating drinks is a noxious trade 
and the regulation imposed on such a trade 
has to be considered as reasonable. The 
tests laid down for judging whether the res- 
trictions imposed on ordinary trade are rea- 
sonable or not have no application to the 
lrestrictions imposed on noxious trade like 
trade in intoxicating drinks and drugs which 
are injurious to health. Though the object 
of the Prohibition Act, inter alia was total 
prohibition of consumption of intoxicating 
drinks, the Act contemplates exemption being 
granted in the matter of consumption of 
‘alcohol for medicinal purposes. Therefore 
the Act provides for the grant of permits 
for persons who may require intoxicating 
drinks on unds of health. The Legis- 
lature has given the power to the rule-making 
authority, the Government, to select persons 
and prescribe the conditions for the grant 
of liquor permits on grounds of health. In 
exercise of such a discretion the Government 
has prescribed that people above’ the age of 
5 who have become addicts by long habitual 












on grounds of health, as’such persons will 
suffer in health if they are suddenly prevented 
from consuming alcoholic drinks. In those 
circumstances, there is nothing improper or 
illegal in 
permits only to those persons who have be- 
come addicts by long and habitual drinking 
and whose health will’suffer for want of intoxi- 
cating drinks. Having regard to the fact 
that the discretion has been given to the 
{rule-making authority to decide as to who 
should be allowed to consume intoxicating 
drinks, the rule-making authority can select 
persons for the grant of liquor permits having 
regard to the absolute need of intoxicatin 
drinks for health purposes. It is submitte 
by the learned counsel for the petitioners 
that the word “addict” has neither been 
defined nor any criterion laid down on the 
basis of which a particular person can be 
considered as an addict or not and there- 
fore the rule-making authority cannot fix an 
arbitrary age by saying that people above 
that age can alone be addicts, and if really 
such a power has been given to the rule- 
making authority, that will be an arbitrary 
and unguided power and will as such, amount 
to excessive delegation by the Legislature. 
But having regard to the object of the Act 


‘ drinking will alone be granted liquor permits. 


restricting the grant of liquor. 
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which is one to prohibit consumption of intoxi- 
cating drinks, the discretion given to the 
rule-making authority to give the permit 
to such of those persons as it considers suit- 
able cannot be said to be arbitrary and un- 
guided. As already stated, the power given 
to prohibit possession and consumption o 
any liquor is undoubtedly a reasonable res 
triction on the individual’s right and that 
power is obviously controlled by the object 
and purpose of the Act The policy of the 
legislation has been fully set out in the Act 
and discretion has been given to the Govern 
ment in the matter of working out that poli 
and to achieve that policy. e Government, 
in the exercise of that discretion selects some 
persons for the application of the Act and 
exempts some others. In those circumstan 
ces, the power of the Government cannot 
be said to be unguided or uncontrolled. When 
the Legislature has laid down the guiding 
principles in the Act and a discretion has 
been given tc the Government to select the 
persons to whom the restrictions are to apply, 
such a power cannot be said to be an exces 
sive delegation, Once the power is given to 
the rule-making authority to exempt cer 
tain persons from the provisions of the Act, 
the rule-making authority has to select per 
sons for the grant of exemption in the light 
of the scheme and object of the Act. There 
fore it cannot be said that the selection made 
by the rule-making authority will be bad 
for excessive delegation or for -abdication o 
the legislative power. It is well-established) 
that the Legislature cannot be expected t 
provide for minute detail connected 
with the subject of the legislation and that 
it is open to the Legislature to leave ancillary 
matters for the decision of the rule-makin 
authority as long as the legislative poli 
js enunciated with sufficient clearness, The 
rule-making authority, of course, has to act 
within the frame-work of the law and within 
the limits of the policy framework laid down 
therein. It is also well established that it is 
open to the Legislature to leave it to the 
executive to determine the details for carrying 
out the legislative object and intent such as 
the selection of persons for the application o! 
the provisions of the Act. Though it is true 
that the Legislature cannot delegate its essen- 
tial legislative function in any case, it can 
delegate any subsidiary or ancillary powers 
to a delegate of its choice to þe exercised in 
accordance with the Legislative policy. 
pointed out by Cooley in hig Constitutional 
Limitations, Volume I, 8th edition at page 22 8: 
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“The maxim that power conferred upon the 
legislature to make laws can be delegated to 
any other authority does not preclude the 
Legislature from delegating any power not le- 
gislative which it may itself rightfully exer- 
cise. It may confer an authority in rela- 
tion to the execution of a law which may 
involve discretion, but such authority must 
be exercised under and in pursuance of the 
law. The legislature must declare the policy 
of the law and fixthe legal principles which 
are to control in given cases ; butan admini- 
strative officer or body may be invested with 
the power to ascertain the factsand conditions 
to which the policy and principles apply. 
If this could not be done there would be 
infinite confusion in the laws, and in an effort 
to detail and to particularise, they would 
miss sufficiency both in provision and exe- 
cution, ” 


Willoughby on the Constitution of the United 
States, 2nd edition, Volume III, at page 1637 
says : 


“The qualifications to the rule prohibiting 
the delegation of legislative power which 
have been earlier adverted ` to are those 
which provide that while the real law-mak- 
ing power may not be delegated, a discre- 
tionary authority may be ted to execu- 
tive and administrative authorities (1) to 
determine in specific cases when and how 
the powers legislatively conferred are to be 
exercised ; and (2) to establish administra- 
tive rules and regulations binding both 
upon their subordinates and upon the pub- 
lic, fixing in detail the manner in which the 
requirements of the statutes are to be met 
and the rights therein created to be enjoyed.” 


26. As already stated, inthis case, the statute 
givesa discretion to the rule-making authority 
to select persons for the grant of exemption, 
that isfor the purpose of granting liquor per- 
mits on grounds of health. In the exercise 
of that discretionary power it is open to the 
rule-making authority to restrict the exemp- 
tion only to such of those persons whose health 
will positively be affected by reason of pre- 
vention of consumption of liquor. The 
rule-making authority has proceeded on the 
basis that only persons above the age of 45, 
because of their long addiction to drink will 
require alcoholic drinks as a beverage for the 
proper upkeep of their health, and that the 
health of people below the age of 45 may not 
sufferfor want of drinksas in their case the 
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period of addiction may not be considerable. 
Admittedly the statute has not prescribed the 
period of addiction to drink which will entitle 
any person to get the exemption. The statute 
also does not say as to what are the ailments 
for which consumption of liquor as a pure medi-- 
cine should be permitted. The entire matter 
has been left to the rule-making authority and 
the rule-making authority in its discretion has 
to decide the class of persons who have to be 
granted exemption from the provisions of the 
Act by the grant of permits for consumption of 
alcoholic drinks. The scheme of the Act, as 
already stated, is to have a total prohibition 
and by way of exemption, permits have to be 
granted to such of those persons who require 
alcoholic drinks as a medicine for their ail- 
ments. The rule-making authority in this 
case has proceeded on the basis that it is only 
persons who are above 45 year of age who are 
addicted to drink and whose health is likely to 
suffer for want of drinks who should be exe- 
mpted from the provisions ofthe Act. The rule- 
making authority has understood the poli 
behind the Act as one to permit the consum 
tion ofalcohol only in cases where it is require 
as a medicine and in its view only those whe 
are above 45 years of age and whose period o 
addiction is considerably long may require 
intoxicating drinks as medicine as without th 
use of alcohol their health will deteriorate." 
Medical opinion appears to be uniform against}. 
the consumption ofalcohol as a curative, except 
in cases of long addiction. In cases of long 
addiction, certain withdrawal symptoms occur 
and those sumptoms can be avoided only by 
use of alcoholic drinks. Drinking of small 
quantities of alcohol regularly over a long 
period of time does not have any conclusively 
demonstrated pathologica] effect. Therefore 
such cases may not require the use of alchohol 
as a medicine. Hence, the rule-making au- 
thority might have felt that it is not in every 
case of habitual drinking that permit is to be 
granted and that it is only in extreme cases of 
addition where the health of the person invcl- 
ved will be affected for want of liquor, the per- 
mit should be granted. It is ULA that 
a vast majority of drinkers are like occasional 
and moderate drinkers who experience no 
harm from their own use of alcoholic beverage, 
but there is a small minority which fall into 
the category of heavy or excessive or problem 
drinkers who invokes sufficient trcubles for 
themselves, their families, their employers, 
and their occupational or social associates. 
From the point of view health, it is cnly this 
/ 
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relatively small minority of excessive drinkers 
who suffer from certain physical and mental 
disorders that are caused directly or indirectly 
by heavy drinking and only such extreme cases 
are thought of for grant of permits to consume 
iquor to sustain their health. 


27. Governmental efforts to control alco- 
holic beverages go back as far as recorded his- 
tory. Controls initially took the shape of re- 
gulation of prices, taverns and sellers. There 
have also been frequent legislative attempts 
at ‘otal prohibition in various countries of 
the world. In several countries efforts have 
been made to control the use of alcohol by 
introducing licensing system with limited 
number and locations of places of sale, restric- 
tion of days and hours of sale ; prohibition 
of sale to the young, with ages varying from 
16 to 21 (16 in Yugoslavia and 21 in parts of 
the United States) regulation of the strength 
of beverages, thé size of containers, advertising, 
prices, or proits. 


28. Therefore, in the light of the objects of 
the Act which is one to prohibit consumption 
fintoxicating drinks, the fixation ofa minimum 
age of 45 for the purpose of grant of liquor per- 
mits on the ground that for want of consump- 
ion of liquor the bodily condition ofsuch per- 
sons above the age of 45 and who are ddid: 
will worsen can be justified to be rea- 
sonable. : 


29. The learned counsel for the petitioners 
submits that the minimim age limit for the 
issue of liquor permits recommended by the 
high level committee appointed by the State 
- Government referred to above is 30 years and 
that the Government atleast should have fixed 
30 years as the minimim age limit instead of 45. 
It is true, the high level committee suggested 
the minimim limit of 30. But the report 
of the high level committee is not binding on 
the Government and it is open to the Govern- 
ment to take a view different from that of the 
committee for stricter enforcement of prohi- 
bition in the State and to say that it is only 
extreme casesof long addiction will be consi- 
dered for the grant of permits on grounds of 
health. Once the discretion has been given to 
the State Government toselect and classify per- 
sons in the matter of grant of permits, the 
classification need not be shown to be scienti- 
fically perfect or logically complete so lorg as it 
does not exhibit any vice of discrimination, 
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In Goverjee v. Excise Gommisstoner, Ajmer! dealing- 
with the validity of (Ajmer) Excise Regulation 
it has been held that the legislature of a State 
is fully competent to regulate the business of 
vending intoxicating liquor to mitigate its 
evils or to suppress it entirely, that there was 
no inherent right in a citizen to sell intoxica- 
ting liquors, that it is not a privilege of the citi- 
zen, that as it is a business attended with dan— 
ger to the community it may be entirely prohibi— 
ted or be permitted under such conditions to 
limit to the utmost itsevils andthat the manner 
and extent ofthe regulation rest in the discre-- 
tion of the governing authority. In that case 
it was argued before the Supreme Court that 
when liquors are taken in excess the injuries 


-are confined to the party offending and there- 


fore there was no necessity to impose restric-- 
tions on the business of selling liquor in small’ 
Rejecting that contention the 
Supreme Court pointed out that though injury- 
in the first instance falls upon the person in 
his health which the habit undermines, in his: 
morals which it weakens, and in the self-abase— 
ment which it creates, it leads to neglect 
of avocation or business and waste of property: 
and general demoralisation thus affecting 


those who are immediately connected with and 


dependent upon him. In Har Shankar v. 
Deputy Excise and Tax Commissioner?, the- 
Supreme Court has clearly pointed out that 
there is no fundamental right to do trade or: 
business in intoxicants in a citizen, thatthe- 
State under its regulatory powers has the right" 
to prohibit absolutely every form of activity 
in relation to intoxicating liquors, its 


manufacture, storage, export, import, sale 
and possession. The reasoning in those 
cases will this case. 


squarely apply to 

Therefore the fixation of the minimum agelimit 
of 45 for making an application for the grant of! 
liquor permits on grounds of health cannot be 
said to be unreasonable or contrary to the 
provisions of the statute. i 
30. In Writ Petition No. 321 of 1978, one 
Mr. R.R. Dalavai, claiming to be the Secre- 
tary of an Addict-free society movement, has 
impleaded himsef as the second respondent. 
One of the contentions raised by him is that 
the amended rules framed in G.O. No. 
3495, Home, dated 31st December, 1977 
which have been impugned in the writ petition 





1, 1954 SCJ. 246: 1954 S.G.R. 873: A.LR.. 
1954 S.C. 220. 
2. (1975) Tax.L.R 1569: (1975) 18.0.0, 7375 


(1975) 3 S.G.R. 254: A.I.R. 1975 S.G. 1121. 
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-have not come ino force, that the Government 
order amending the rules is still in its embryo 
and has not attained anystatutory force, that 
the amended rules will come into force only 
when they have been placed before the 
Legislature and approval obtained under 
section 54 (3), of the Prohibition Act, 1937 
and that., therefore, the writ petition should 
be dismissed as premature. We are not in- 
clined to agree with the above contention. 
The impugned Government order says that 
the amendment shall come into force on the 
first day of January, 1978. Section 54 (3), 
says that all rules made under this Act shall, 
as soon as possible after they are made, be 
placed on the table of both the Houses of the 
Legislature and shall be subject to such modi- 
fication by way of amendment or repeal as the 
Legislative Assembly may make within 
fourteen days on which the House ac- 
tually sits either in the same session or in more 
than one session. Section 54 (3) doesnot say that 
till the rules are approved by both the Houses 
of Legislature, they are not effective. On the 
contrary section 55 (5) says.that all rules mode 
and notifications issued under the Act shall be 
published in the Official Gazette and upon 
such publication, shall have effect as if enacted 
in this Act. Admittedlythe rules have been pub- 
lished inthe Official Gazette (Extraordinary) 
dated Ist January, 1978. Therefore it is not 
possible to say that the rules have not come into 
force as they have not got the approval of both 
the Houses of Legislature. In our view the 
effect of section 54 (3) is that all rules made 
under the Act by the rule-making authority 
shall be placed on the table of both the 
Houses of Legislature and .shall be subject to 
such modification as the Legislative Assembly 
may make within a particular period. That 
provision cannot in our view postpone the ope- 
“ration or enforcement of the rules until after 
the legislative approval of the rules as made by 
the rule-making authority. Hence the 
above contention cannot be accepted as 
tenable and the writ petition cannot be dis- 
missed merely on the ground that the rules have 
not come into force. 


31. In the result all the contentions advanced 
by the petitioners fail and the writ petitions 


are, therefore, dismissed. There will, however, 


be no order as to costs. 


-RS. 





Petitions dismissed, 
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IN THE HIGH COURT OF JUDICA- 
TURE AT MADRAS. 


(Appellate Jurisdiction.) 
Present :—P. Govindan Nair, CY. and S. Pad- 
manabhan, F. 


Premier Cotton Spinning Mills Limited, 
Kanjidou and others -» Appellants+ 
vd. + 

The District Agricultural Officer (Certi- 
fication Enforcement), Tirupur-638601 
and others .. Respondents. 


Cotton Transport Act (Central Act IL 
and Tamil Nadu Government Rules, rule 
Appellants carrying on business in cotton yarn in 
Kerala. procuring necessary cotton from various 
paris—Bales transported from such parts to Kerala 
by rail or road—Tamil Nadu Rule requiring 
licence in respect of cotton passing’ through pro- 
tected area to unprotected area—Appellants whether 
bound to take out licences. 

The purpose of the Cotton Transport Act 
as is evident from section 3, is to maintain 
the reputation of cotton grown in any area 
by prohibiting the import of cotton or of any 
specified kind of cotton into -that area by 
rail, road, river or sea. Thus, a restriction 
is sought to be imposed on the import of cotton 
into the prohibited area. The appellants 
cannot be said to import the cotton bales into 
the protected area as defined in the Act when 
the bales are only in the course of transit 
from the place of manufacture outside Tamil 
Nadu into the various factories in Kerala. 
The appellants are not bound to take out 
licences in the form ‘GG’ as required by 
the District Agricultura] Officer (Tiruppur). 
The amended rule 6 (i) in so far as it ‘states 
that alicence should beobtained in respect of 
cotton ‘passing through the prohibited area 
to unprotected area’ is beyond the powers 
conferred on the rule-maki authorities 
under section 7 (1) of the Act in so far as 
it compels a person to take out a licence in 
respect of the cotton passing through the 
prohibited area to any unprohibited area, 
The appellants are not bound to take out 
a licence so long as the cotton bales are only 
in the course of transit from outside the State 
of Tamil Nadu, through the protected area 
in Tamil Nadu to their respective destination 


in Kerala. [Para. 15.] 
—. Ot tJ 
* W.A. Nos. 173 and 293 to 301 of 1967 against W.P. 
Nos. 3428, 1683, 2503 to 2507, 2664 and 2731 of 1976 
respectively. 


of 1923) 
6 (i)— 


21s March, 1978. 


i 


Cases referred to:— 


Empress Mills v. Municipal Committee, Wardha, 
1958 S.C. J. 604: 1958 S.C.R. 1102 : A.I.R. 
1958 SC. 341; Town Mumcipal Council 
v. Urmilla Kothari, (1977) 1 S.C.J. 474: 
(1977) 2 S.C.R. 660: A.J.R. 1977 S.C. 873. 


Appeals under Clause 15 of the Letters Patent 
against the Order of Mr. Justice Mohan, 


dated 20th September, 1976 and made 
in the exercise of the Special Original 
Jurisdiction of this Court in Writ Peti- 


tion No. 3428 of 1976 and Order dated 16th 
September, 1976 in Writ Petition Nos. 1683, 
2502, 2503, 2504, 2505, 2506, 2507, 2664 
and 2731 of 1976 respectively. Petitions under 
Article 226 of the Constitution of India to 
issue Writs of Prohibition prohibiting the res- 
pondents in all the appeals from enforcing 
the provisions of rule 6 a of the Rules framed 
by the Government of Tamil Nadu under 
section 7 of the Cotton Transport Act, 1923 
(Central Act III of 1923) in so far as the peti- 
tioner in each of the petitions is concerned. 


Subbaraya Ayyar, Padmanabhan, Ramamani and 
S V. Subramanian, for Appellants. 


The Government Pleader, for Respondents, 


The Judgment of the Court was pronounced 
by 


Padmanabhan, 7.—In these writ appeals the 
validity of rule 6 (i) of the Rulesframed bythe 
Government of Tamil Nadu under section 
7 ofthe Cotton ‘Transport Act (Central 
Act III of 1923) is being questioned. These 
writ appeals have been filed against the dis- 
missal of a batch of writ petitions by a learned 
single Judge of this Court. The main judg- 
ment is found in Writ Petition No. 1683 of 
1976. 


2. The facts of the case are briefly as follows: 
The appellants carry on business in the 
manufacture and sale of cotton yarn in their 
various factories in Kerala State. They pro- 
cure the necessary cotton for the manufac- 
ture of yarn from different places in India 
as well as from out of India. The major 
portion of the cotton is obtained form dealers 
in cotton in the States of Gujarat, Maharash- 
tra, Punjab, etc. The cotton is supplied in 
the form of lint and is pressed and packed 
in hessian cloth over which iron hoops are 
tied for secure and convenient transportation. 
Each such packet is known as one bale and 
weighs between 160 and 180 kilograms. 
The bales are serially numbered and each 
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bale bears the name of the press in which 
the cotton is ginned and packed as a bale. 


3. These bales are transported from the 
various States to the appellants’ factories in 
Kerala by rail or in lorries by road. The 
railway receipts are taken in the name of 
the appellants and sent to them through 
barks. The consignees vig., the appellants 
take delivery of the railway receipts from the 
bank on payment of cash and clear the goods 
in Kerala. In the course of such transport 
by road the lorry has to travel through dif- 
ferent States including Tamil Nadu apart 
from Andhra Pradesh and Karnataka. 


4. While so, the District Agricultural Offi- 
cer (Certification and Enforcement) - Tirup- 
pur sent a communication to the appellants to 
the effect that inasmuch as Tamil Nadu is 
a prohibited area for the import of cotion 
as per the Cotton Transport Act (Cen- 
tral Act III of 1923) (hereinafter referred 
to as ‘the Act’) the appelant should take 
licences as required by rule G (i) of the Rules 
made by the Tamil Nadu Government. The 
ground on the basis of which the communi- 
cation was sent is that the cotton sent from 
the various States to Kerala pass through 
Tamil Nadu which is a protected area. e 
officer concerned enclosed a draft of the 
application form to be used for that purpose 
and indicated the fee prescribed for the issue 
of a licence. 

5. Mr. V.K.T. Chari, learned counsel for 
the appellants submits that the Act provides 
for the issue of licences only for the import 
of cotton in the protected area and not ‘for 
the passing of cotton through the protected 
area’, Even section 7 (1) of the Act which 
permits a State Government. to make rules 
permits the making of Rules only for the pre- 
vention of imports into the protected area'and 
not for the case of transit through the pro- 
tected area, In these circumstances, the learned 
counsel submits, that rule 6 (i), in so far as 
it provides for taking out a licence in respect 
of cotton passing through the protected area 
to any unprotected area, goes beyond the rule- 
making power. In the submission of the 
learned counsel the words ‘imported into’ 
contemplate the import of any article into an 
area to be used or to be delivered inside the 
particular area for consumption in that area 
and do not include the mere passage of the 
goods through the protected area especially 
having regard to the object and intent of the 
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Act as set out in the preamble and also the 
destinatiqn and delivery point as contemplated 
and understood under sections 4 and 5 of the 
Act. In this view, the contention of the 
learned counsel is that the State of Tamil 
Nadu cannot compel the appellants to taxe 
Out a licence when there is no import of the 
bales of cotton into the State of Tamil Nadu. 
The cotton bales are only carried by rail or 
lorries through the State of Tamil Nadu 
to their destinations in Kerala. 


6. The learned Advocate-General, on vhe 
other hand, contends that the underlying 
idea in the Act is to prevent malpractices 
in mixing up variety of cottons and only 
with that intention the Act has been intro- 
duced for the perpose of regulating the move- 
ment of cotton to maintain the good quality 
and reputation of cotton. The word ‘import’ 
in the Act should not be given a narrow 
interpretation and that rule 6 (i) must there- 
fore be held to the jatra vires of the rule-mak- 
ing powers under the Act as a regulatory 
measure, 


7. The learned single Judge accepted the 
contention of the learned Advocate-General 
that the word ‘import’ should not be given 
a narrow interpretation but should be inter- 
preted liberally and be given a wide meaning, 
Further, after referring to certain decisions 
the learned Judge held that the measure 
01 requirement of licence contemplated under 
rule 6 (i) of the Act is only regulatory and it 
only tacuitates the maintenance of the good 
q4aucy and reputation of cotton rather than 
unpede with the trade, within the meaning 
of Article 301 of the Constitution and he fur- 
ther held, having regard to the possibility 
of the abuse of the inferior quality of cotton 
being mixed up with superior cotton, this 
measure of insistence on licence should be 
upheld on the theory of ‘felt necessities of 
time’ enunciated by "Holmes, J. 


8. We feel that for the disposal of these 
appeais it is unnecessary to go into the 
question how far the provisions of rule 6 (4) 
Guutravene Article 301 of the Constitution 
of India. Tne answerto the poser raised by 
the appellants lies in the meaning to be at- 
tached to the word ‘import’ contained in the 
provisions of the Act imcerpreted in the light 
Of the decisions ot the Supreme Court here- 
inafter referred to, The Act was passed by 
the Indian Legislature for the purpose of 
providing restriction and contro] of the trans- 
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port by rail and import of cotton into cer- 
tain areas, for the purpose of maintaining the 


quality and reputation of cotton grown in 
those areas. 


9. Section 3 of the Act runs as follows’: 


“3. (1) The State Government may, for 
the purpose of maintaining the quality 
or reputation of the cotton grown in any 
area in the State, by notification in the 
Official Gazette, prohibit the import of 
cotton or of any specified kind of cotton 
into that area by rail, road, river and sea 
or by one or more of such routes, save under 
and in accordance with the conditions of 
a licence: 


Provided that no such notification shall 
be deemed to prohibit the import into any 
protected area of packages containirg any 
kind of cotton and not exceeding ten pounds 
avoirdupois weight. 


@) Any such notification may prohibit the 
elivery to and the tzking delivery by any 
person, at any specified railway station 
situated in the protected area, of any cotton, 
the import of which by rail into that area 
is prohibited when such cotton has been 
consigned from a railway station not situ- 
ated in that area, unless such person holds 
a licence for the import by rail of the cotton 
into that area, 


Protected area has been defined thus under 
section 2 (g) ofthe Act: ‘Protected area” 
means an area into which the import ot 
cotton or of any kind of cotton has been 
prohibited wholly or partly by a notifi- 
cation under section 3,” 


10. Under section 4 (1) booking of goods 
and parcels by rail is not permitted from one 
railway station to a notified station unless 
both the railway stations are in the same 
protected area or unless the consignor pro- 
duces a certified copy of a licence for the 
import of cotton by rail into the protected 
area, in which such notified station is situ- 
ated. Under section 5, delivery of cotton 
at the notified station is probibited unless the 
booking station also is in the same protected 
area or the necessary licence for import is 
produced. Section 7 (1) which contains the 
rule-mzking power provides that the State 
Government, may by notificaticn in the 
Official Gazette, make rules to provide 
for any of the following matters, namely:— 
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(a) Prevention of the import into a protected 
area by road, river or sea, save under and 
in accordance with the conditicrs of a 
licence, cotton the import of which into 
that area has been prohibited wholly or 
partly by a notification under section 3. 


(b) terms and conditions to be contained 
in licences, the authorities by which they 
may be granted and the fees which may 
be levied in respect thereof; and 


(c) the manner in which licences and the 
certified copies thereof shall be dealt with 
on or after the delivery of the cotton to 
which they relate. 


11. The original notification issued under 
section 3 of the Cotton Transport Act, 1923 
as amended by the Cotton Transport (Amend- 
ment) Act, 1925 which is relevant for our 
purpose is as follows : 


“Whereas, it is necessary for the purpose 
of maintainirg the quality and reputetion 
of the cotton grown in the areas in the 
Madras Presidency mentioned in Schedule 
I hereto appended: 


Now therefore, in exercise of the powers 
conferred bv sub-section (1) of section 
3 of the Cotton Transport Act, 1923 as 
amended by the Cotton Transport (Amend- 
ment) Act, 1925 and in supersession of the 
notification No. 344, dated 18th November, 
1925 at page 2244, Part I of the Fort 
St. George Gazette, dated 24th Novem- 
ber, 1925, the Governor acting with his 
Ministers is hereby pleased to prohibit 
the import of cotton (kapas, ginned cotton 
or cotton waste) into the area specified in 
schedule I and the import of cotton seeds 
into the Tirunelveli area as defined in that 
schedule by rail, road, river and sea save 
under and in accordance with the conditions 
of a licence prescribed in this behalf.” 


Schedule 1 to the said notification includes 
the State of Tamil Nadu. 


Rule 6 (i) as amended is as follows : 


“A single licence to cover only one consign- 
ment may be granted to such persons as 
can satisfy the licensing authority that 
it is necessary to import cotton of a speci- 
fied quantity and kind by road and river 
into the protected area or “passing through 
the protected area” to any unprotected 
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area (vide G.O.Ms. No. 1740, Food and 
Agriculture. dated 25th May, 1963). Such 
licence shall be in Form G and GG hereto 
annexed and shall be subject to condi- 
tions stated therein.” 


It is as perthis rule 6 (i) that the District 
Agricultural Officer (Certification and En- 
forcement) sent a communication to various 
apovellants callirg upon them to teke out a 
licence to cover one consignment in so far as 
the cotton “passes” through the State of 
Tamil Nadu which is a protected area to 
the State of Kerala which is an unprotected 
area, 


12. The question is what is the meaning to 
be attached to the word ‘import’ occurring in 
the Act. In Empress Mills v. Municipal Com- 
mittee, Wardha?. the interpretation of the word 
‘import’ arose for consideration in the following 
circumstances, The appellant therein, Em- 
press Mills, had its spinning and weaving 
mills at Yeotmal. They were transporting 
bales of cotton from Yeotmal to Nagpur by 
road and vehicles and during such transport 
the goods passed through the limits of Wardha 
Municipality. The goods ‘were neither un- 
loaded nor reloaded at Wardha but were 
merely carried across through the municipal 
area, during transit to Nagpur. Section 66 
(1) (02) of the C. P. and Berar Munici- 
palities Act, 1922 provided a terminal tax 
on goods imported by rail or road at a cer- 
tain rate and also a terminal tax on goods 
exported by rail or road at certain rates. 
The Municipal Committee purporting to 
act under section 66 (1) (0) of the Act and 
rule lof the Rules made thereunder collected 
Rs. 240 as terminal tax on these goods on the 
ground that they were exported by the appel- 
lant from the limits of the Municipality of 


Wardha. The Mills claimed a refund of the 
same on the ground that a mere passage 
of the goods through the municipal limits 


of Wardha did not constitute in law ‘import’ 
or ‘export’ within the meaning of the G. P, 
and Berar Municipalities Act, 1922. In 
dealing with this contention J. L. Kapur, J., 
speaking for the Court stated as follows : 


‘**Tmport’ is derived from the Latin word 
importare which means ‘to bring in’ and 
and ‘export’ from the Latin word exportare 





1. 1958 S.C.J. 604 : 1958 S.G.R. 1102 : ALR 1958 
S.C, 341, 
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which means to carry out but these words 
are not to be’interpreted only according 
to their. literal derivations. Lexicologi- 
cally they do not have any reference to 
goods in ‘transit? a word derived from tran- 
sire bearing a meaning similar to transport 
ig., to go across. The dictionary meaning 
of the words, ‘import’ and ‘export’ is not 
restricted to their derivative meaning but 
bear other connotations also. According 
to Webster’s International Dictionary the 
' word ‘import? means to bring in from a 
foreign or external source ; to introduce 
from without; especially to bring (wares 
or merchandise) into a place or country 
from a foreign country in the transactions 
of commerce; opposed to export. l 


„Similarly ‘export’ according to Webster’s 
International Dictionary means ‘to carry 
away; to remove; to carry or send abroad 
especially to foreign countries as merchandise 
or commodities in.the way of commerce; 
the opposite of import’. The Oxford 
- Dictionary gives a similar meaning to both 
these words. 


The word ‘transit’in the Oxford Dictionary 
means the action or fact of passing across 
or through; passage or journey from one 
place or point‘to another; the passage or 

_ Carriage of persons or goods from one 
place to another; it also means to pass 
across or through (something) to traverse, 
to cross, Even according to the ordinary 
meaning of the words which is relied upon 
by the respondent, goods which are in 
transit or are being transported can hardly 
be called goods ‘imported into or exported 
from’ because they are neither being ex- 
ported nor imported but are merely goods 
carried across a particular stretch of terri- 
tory or across a particular area with the 
object of being transported to their ulti- 
mate destination which in the instant case 
was Nagpur.” 


The learned Judge proceeded to state further 
as follows : 


“By giving to the words ‘imported into 
or exported from’ their derivative meaning 
` without any reference to the ordinary 
connotation of these words as used in the 
commercial sense, the decided cases in India 
have ascribed too general a meaning to 
these words which it appears from the setting, 
‘ context and history of the clause was not 
intended. The effect of the construction 
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of ‘import’ or ‘export’ in the manner insisted 
upon by the respondent would make rail- 
borne goods passing through a railway 
station within the limits of a municipality 
liable to the imposition of tax on their 
arrival at the railway station or departure 
therefrom or both which would not only 
lead to inconvenience but confusion, and 
would also result in inordinate delays and 
unbearable burden on trade both inter 
State and intra-State. It is hardly likely 
that that wasthe intention of the Legislature. 
Such an interpretation would lead: to ab- 
surdity which has, according to the rules 
of interpretation, to be avoided......... 


Similarly the word ‘export’ has reference 
to taking out of goods which had become 
part and parcel of the mass of the property 
of the local area and will not apply to goods 
in transit i.e., brought into the area for the 
purpose of being transported out of it. If 
the intention was to tax such goods then the 
word used should have been ‘ré-exvorted: 
which means to export (imported goodsy 
again; re-exportation means the exporta, 
tion of imported goods.” 


In the result, the Supreme Court held 
that the terminal tax under section 66 (1) (o) 
of the C. P. and Berar Munici- 
palities Act, 1922 is not leviable on goods 
which are in transit and are only carried 
across the limits of the Municipality. 


13. The identieal question again came up 
for consideration before the Supreme Court 
in Town Municipal Council v. Uimilla Kothari1 
There iron ore extracted from its mine heads 
in Hospet Taluka was brought over and stoc- 
ked in Hubli ag rete the Mysore Minerals 
Limited. M/s. Urmila Kothari the res- 
pondent before the Supreme Court used to 
lift the iron ore in trucks from Hubli Rail- 
bia and carry to Karwar and Belekeri har- 

ours. The trucks carrying the iron ore 
have to pass in the course of transit the munici- 
pal town of Kalghatagiin the State of Kar. 
nataka. Under section 124 of the Karna- 
taka Municipalities Act, 1964 any article or 
animal brought into the municipal limits 
for the purpose of immediate exportation may 
at the option of the importer not be subjected 
to levy of-octroi if such article or animal be 
conveyed direct from the place of import 





1, (1977) 1 S.QJ. 474: (1977) 2 S.C.R. 660; ALR, 
1977 S,C. 878. 
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to the place of export by such routes, within 
such time, and under such supervision as the 
municipal council may by resolution deter- 
mine. Rule 26 made under the Act provides 
that in case the person bringing the goods 
wishes to transport the goods at once beyond 
the limits of the municipality he shall do so 
only after obtaining a transport permit in 
Form IV, on payment of a fee of rupees 
two for each lorry and rupee one in other 
cases in the case of a city. municipal council 
and rupee one for each lorry and fifty. paise 
in other cases in the case of a town municipal 
council. Acting on these provisions . the 
Kalghatgi ‘Municipal, Council on the basis 
of the resolution passed by it and approved 
by the State Government levied a fee of Re. 
l per truck of Mys. Urmilla Kothari under 
section 124 of the Act read with rule 26 of 
the rules. As already stated, the trucks were 
being used to carry iron ore from Hubli Rail- 
ard to Karwar and Belekeri harbours. It 
is ‘n this context the learned Judges of the 
Supreme Court happened to consider the 
implication of the words ‘import into and 
export from’ the municipal limits of any article 
or animal. Jaswant Singh, J., enunciated 
the law thus : 


“The opening words of section 124 of the 
Act viz., ‘and article or animal brought 
into the municipal limits for the purpose 
of immediate exportation on the construc- 
tion of which the upshot of the case de- 
pends are very important, They imply 
processes of ‘importing into’ and ‘exporting 
from’ the municipal limits of goods or 
animals and are indicative of an element 
of repose and rest of the goods within the 
municipal limits. As rightly held by the 
Division Bench of the High Court, the 
expression ‘brought into’ and ‘immediate 
exportation’ do not comprehend within 
their sweep the continuous process of transit 
of goods, by vehicles which merely use the 
State highways passing through the areas 
which he within the municipal limits. 
In the instant case, the iron ore is carried 
in the trucks of the respondent which merety 
pass through the areas which lie within 
the municipal limits and is not unloaded 
and reloaded at any place within the munici- 
pal limit. As such, the important element of 
repose and rest which the words ‘brought 
into the municipal limits for the purpose 
of immediate exportation’ imply is absent 
jn the instant case,” | : : 
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After referring to Empress Mills v. Municipal 
Committee, Wardha! the learned Judge observed: 


“The enunciation of law in the above case 
fully covers the present case. In the present 
case also, the iron ore which is in transit 
from Railyard at Hubli to Karwar and 
Belekeri harbours can hardly be characteris- 
ed as goods brought into or exported from 
the municipal limits of Kalghatgi becuase 
they are neither imported into nor 
exported from any point within the munici- 
pal limits but are merely carried across a 
particular stretch of territory or across a 
particular area with the object of being 
transported to its ultimate destination.” 


14. The learned Judge finally observed thatthe 
continuity or continuous process of the car- 
riage of iron ore is notin any wayin fact broken 
within the municipal limits of Kalghatgi and 
that the respondent Urmilla Kothari could 
not be said either to bring in or export the 
iron ore as contemplated by section 124 of 
the Act read with rule 26 of the Rules and as 
such was not liable to pay the octroi or what 
was styled as ‘supervision fee’, The learned 
Judge added that a contrary interpretation 
would make rail borne goods passing through 
the railway stations within the limits of the 
municipality liable to the imposition of the 
fee on their arrival at the railway stations 
and departure therefrom which would not 
be the intention of the Legislature. 


15. The above decisions are clearly applicable 
to the facts of the case in the appeals before 
us. The learned Advocate-General submits 
that the two Supreme Court decisions above 
referred to are distinguishable ın the sense that 
they deal with taxing statutes which called 
for a stricter interpretation of the words 
‘import into and export from’, while the 
Act with which we are concerned is a regula- 
tory one which by virtue of the objects set 
outin the preamble callsfor a broader interpre- 
tation of these words. We are unable to 
agree. The very purpose of the Act as is 
evident from section 3 is to maintain the 
reputation of cotton grown in any area by pro 
hibiting the import of cotton or of any speci 
fied kind of cotton into the area byrail, road, 
river or sea. Thus, a restriction is sought t 
be imposed on the import of cotton into the 





1, 19584S.0.J. 604; A.ILR, 1958 $,C, 341, 
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prohibited area. We are therefore of the 
opinion that the mearirg given to tke werd 
‘import’ by the Supreme Court in the decisions 
referred to above applies to the present case. 
In the circumstances we agree with the learned 
counsel for the appellants and hold that the 
appellants cannot be said to import the cotton 
bales into the protected area as difined in the 
Act whenthey areonly in the course of 
transit from the place of manufacture outside 
amil Nadv into the various factories in Kerala. 
In this view, we hold that the appellants 
are not bound to take out licences in the 
Form ‘GG’ as required by the District Agricul- 
tural Officer (Certification and Erforcement), 
Tiruppur. The amended rule 6 (1) in so far 
as it states that a licence should be obtained 
in respect of cotton ‘passing through the pro- 
tected area to unprotected area’ is beyond 
the powers conferred on the rule makirg autho- 
rities under section 7 (1) of the Act in so far 
as it compels a person to take out a licence 
in respect of cotton ‘passing through the 
protected’ area ‘to any unprotected area,’ 
c appellants are not bound totake outa 
licence so long as the cotton bales are 
only in the course of transit from outside 
the State of Tamil Nadu through the 
protected area in Tamil Nadu to their respec- 
tive destinations in Kerala State. We however 
make it clear thatit is necessary for the appellant 
to inform the respondents in writing before 
the transport of the cotton bales through the 
protected area in Tamil Nadu that the bales 
are notintended for import into any of the 
protected area within the State of Tamil Nadu, 
but are only meant to pass through the protec- 
ted area in the course of transit from the 
place of consignment outside Tamil Nadu 
to their respective destinations in the State 
of Kerala. We accordingly set aside the orders 
of the learned single Judge and allow the 
appeals. In the result, we direct that the 
respondents be restrained from insisting on the 
appellants to take out licences in respect of 
cotton bales which pass through the protected 
area in the State of Tamil Nadu in the ccurse 
of their transit from outside the State to their 
respective destinations in the State of Kerala, 
There will be no order as to costs. 


RS. 
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IN THE HIGH COURT OF JUDICATURE 
AT MADRAS. 


PRESENT:—S. Nainar Sundaram, F. 


Ramaiah Thevar Petitioner * 

2. 

Shanmugavel Thevar and others. 
Respondents. 


Tamil Nadu Court-fees and Suits Valuation 
Act (XIV of 1955), section 37 (1)—-Suit for par- 
tition and possession—Averments in plaint of plain- 
tif being in joint possession—Defendants setting 
up ouster—Principles applicable as to valuation 
and payment of Court-fees. 


Held: The Court below has committed an 
error in deciding the matter as it did without 
adhering to the well-recognised principles 
as to valuation and payment of Court fees 
in suits of the present nature. Admittedly ro 
evidence oral or documentary has been pla- 
ced before the Court below for consideraticn 
on the question, and the trial Court has 
not proceeded on other issues. It is well 
accepted that in these matters the plaint alle- 
gations are the deciding factor. It has not 
been stated anywhere in the plaint that the 
plaintiff has been excluded frem joint posses- 
sion, There seems to be no excharge of 
notices, indicating the existence of a dispute 
anterior to the suit, as to the plaintiff’s claim 
for joint possession. It is true the defendants 
1 and 4 have filed written statements, derying 
the plaintiff’s joint possession. But the 
plaintiff has filed reply statements and he has 
not given up his case of joint possession. Then 
it becomes incumbent for the Court at the full- 
fledged trial of the suit, to consider the question 
as to whether there has been an actual ouster 
as pleaded by the defendants, If after the 
fullfledged trial, the Court comes to the 
conclusion that the plaintiff’s case of 
joint possession in the plaint is not borne out 
by the evidence the course to be adopted is 
to dismiss the suit of the plaintiff, unless he 
amends the ‘plaint suitably and pays the 
requisite Court fees under section 37 (i) 
ofthe Act. In such matters, it is not safe an 

advisible to decide the issue on a consideration 
of the pleadings alone without proper and 
sufficient materials disclosed and placed before 
the Court. In the present case no evidence 
has been adduced by the parties on this issue. 


* GRP. No. 3243 of 1977, 19th Jul, 1978, 
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It cannot be stated that this issue isnot inter- 
linked with other issues. ` 


[Paru. 2.] 


Cases referred to:— 


Varadarajalu Reddiar v. Venkatakrishna Reddiar, 
(1958) 71 L.W. 249 : (1958) 1 M.L.J. 199; 
Mohamed Yassin, In re., (1958) 1 M.L.J. 21: 
ALR. 1958 Mad. 573. 


Petition under section 115 of Act V of 1908 
praying the High Court to revise the order 
ofthe Court of the District Munsif, Shencottah 
dated Ist November, 1977 and made O. S. 
No, 18 of 1977. 


T.R. Mani, for Petitioner. 
A. Sivaji, for Respondent 
The Court made the following 


Orper: The plaintiff in O.S. No. 18 of 
1977 on the file of the District Munsif, 
Shencottah is the petitioner in the revision. 
The respondents herein are the defendants 
in the said suit. The plaintiff laid the suit 
for partition and separate possession of 
his one fourth share in the suit properties. 
Tne necessary averments that the plaintiff 
is in joint possession of the suit properties have 
been made in the plaint ond the plaintiff 
valued the suit for the purposes of Court-fees 
aad jacisliccion under section 37 (2) of the 
Tamil Nadu Qourt-fees and Suits Valuation 
Act XIV of 1955, hereinafter referred to as 
the Act. Defendants 2 and 3 remained ex parte. 
Tne Ist defendant filed a written statement 
denying the right in and the joint possession’ 
of tne suit properties, claimed by the plaintiff. 
Tne 4th defendant, who is an alienee of one 
of the items of suit properties from the first 
defendant, also raised a similar contest. On 
the pleadings various issues were framed and 
issue No.6 reads as follows : Whether the 
Gourt fee paid is correct ? Obviously, defendants 
l and 4 seemed to have pressed for a decision 
on this issue, as a preliminary issue. The 
Gourt below by orders dated Ist day of Novem- 
ber, 1977 rendered its decision on this issue 
and it held that the suit ought to have been 
valued under section 37 (1) of the Act; and 
directed the plaintiff to pay Court-fees under 
section 37 (i) of the Act. Tne present revision 
2 ae against the orders of the Court 
ow. 


Soda ee oe Di bo teas © 38 7 
RAMAIAH THEVAR ð, - SHANMUGAVRL THEVAR (JVuinar Sundaram, J7) 








2. In my opinion, the 
committed an error in deciding the matter 
as it did without adhering to the well: recog 
nised principles as to valuation and payment 
of Court-fees in suits of the present nature. 
Admittedly no evidence, oral or documentary, 
has been placed before the Court below for 
consideration on this question; and the trial 
has not proceeded on the other issues. It 
is well-accepted that in these matters, plaint 
allegations are the determining factors. It 
has not been stated anywhere in the plaint 
that the plaintiff has been excluded from joint 
possession. There seems to be no exchange 
of notices, indicating the existence of a dispute 
anterior to the suit, to the plaintiff’s claim 
forjoint possession. Itistrue that the defen- 
dants 1 and 4 have filed written statements, 
denying the plaintiff’s claim for joint posses- 
sion. But the plaintiff has filed reply state 
ments, and he has not given up his case o 
joint possession. Then it becomes incumbent 
for the Court at the full fledged trial of the suit 
to consider the question as to whether there 
has been an actual ouster as pleaded by the 
defendants. If after the full-fledged trial, the 
Court comes tothe conclusion that the plaintiff’s 
case of joint possession inthe plaint is not 
borne out by the evidence, the course to be 
adopted is to dismiss the suit of the plaintiff. 
unless he amends the plaint suitably and pays 
the requisite Court-fees under section 37 (i) 
of the Act. In such matters, it is not safe 
and advisable to decide the issue ona conside- 
ration of the pleadings alone without proper 
and sufficient materials disclosed and placed 
before Court. In the present case no evidence 
has been adduced by the parties on this issue. 
It cannot þe stated that this issue is not inter- 
linked with other issues. 





3. Panchapakesa Ayyar, J. in Varadarajult 
Reddiar v. Venkata Krishna Reddiar and others 
observes as follows :— 


“Then, the learned Additional Government 
Pleader urged that whenever a reply notice 
to the person seeking partition, denies his 
right to partition and denies joint posses- 
sion of the properties, that will be enough 
to bring into operation section 7 (xix) 
(b). ‘Lhe argument is un-sustainable, In 
the majority of partition suits, a reply 





1, (1958) 71 L.W. 249: (1958) 1 MAL.J. 199. 


i44 
notice will deny the right to partition and 
also deny joint possession. For that reason 
to compel the plaintiff seeking partition to 
pay court-fee under section 7 (iv) (b), and 
to deprive him of the right given to him 
under the law of file a suit for partition, 
paying court-fee only on that basis will be 
unjustifiable and even illegal.” 


When such is the position even where there 
has been an exchange of notices, it will be 
unreasonable to conclude on the pleadings 
alone, that the plaintiff is excluded from joint 
possession, which he claims. 


4. The reasoning of the Court below can be 
thered from the following observations in 
its fair order : 


“Therefore in respect of item 2 of the plaing 


schedule properties, ever since 8th June, 1955 
the 4th defendant has been in possession 
and enjoyment of the same as nowhere 
it is denied that 4th defendant is not in 
possession of the same. Therefore the alle- 
gation of the plaintiff that he has been in 
possession and enjoyment of same along 
with the defendants 1. to 3 over the 2nd 
schedule properties alsocannot betrue. The 
ist defendant claims right over the plaint 
schedule properties through the will exe- 
cuted by Shanmugavel Thevar. There- 
fore in view of the contentions raised by the 
parties, the plaintiff could not at all have 
been in possession and enjoyment of the 
suit properties with the first defendant as 
he claims right through ‘under the will. 
Therefore, the Court-fee paid under 
section 37 (2) isnot proper. 


This reasoning ignores the principles set out 
above. Ramaswami, J. was facing a similar 
question on similar facts in the case of in Moha- 
med Yassin, Inre? and the learned Judge 
observed that ; 


“ Under the pretext of proper compu- 
tations of Court-fees therecannot be a trial 
of a suit within a suit and this stage of the 
proceedings cannot be made the rehearsal 
of the suit ....” 


Of course the learned Judge was dealing 
with a decision under section 12 of the Act 





1, (1958) 1 M.LJ, 21: ALR. 1958 Mad, 573. 
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at the instance of the defendant. But the 
principle can- be applied even to a case, 


where this issue is sought to be decided, with- 
out evidence and materials to substantiate 
the same. I find the Court below has not 
properly appreciated and applied the ‘above 
principles to the facts of the present case. 
In this view, I am inclined to interfere in 
revision `and this revision is allowed. The 
order of the Court below on this issue No. 6 
is set aside and the matter is left open to 
be decided at the full trial of the suit. But 
there will be no orders as to costs in this 
revision. : 


R.S. Petition allowed. 


—_—_—_—— 
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IN THE HIGH COURT OF JUDICATURE 
AT MADRAS. 


Pausent:—P. R.Gokulgkrishaan and A. Varada- 
sajan, FF. 
The New College, Madras-14, represented 


iby its Secretary-cum-Correspondent, A.A. 
Rasheed and others. .. Appelants* 


v- 


Bagheer Mobammed and otbers 
.. Respondents 


and 


Basheer Mohamed and others 
.. Appellants. 


De 


‘The Muslim Educational Association of 
Southern India represented by. its Hono- 
wary Secretary, A.A. Rasheed and others 

Raspondents 


. (A) Giril Procedure Cods (V of 1908), section 92— 
Muslim Educational Association— Managing and 
administering the New College, Madras—Public 
Religious and Charitable Trust ~Ragistered under 
the Societies Registration Act—Suit against the Associ- 
ation basically for framing a schtme— Allegation of 
mis-management or mis-appropriation of funds of 
the Association by the Office bearers—Leave of Court 
to fils suit asked for—Sanction accorded— Appea 
against order granting leavse—Whether maintainablel 


(B) Letters Patent, Glause 15—Order granting leave 
under section 92 of tha Code, whether a judgment. 


(C) Wakf Act (XXIX of 1954), section 55— 
Consent in writing of the Board not obtained for filing 
the suit—Leave granted by the Court— Appeal—Obje= 
dion, whether can be raised at the appellate stage. 


Clause 15 of the Letters Patent clearly confers 
a right of appeal against the judgment of a 
Singlo unge of the High Court to the very 
same High Court itself. This right is subject 
to clause 44 of the Letters Patent which gives 
power to the Indian Legislature to restrict, 
amend or alter such right. Section 104, Civil 
Procedure Code, does not prohibit an appeal 
from an order granting leave under section 92, 
Civil Procedure Code. No doubt, the order of 
the nature of the one under appeal has not 
‘been made as one from which an ‘appeal can 
be filed under section 104, Civil Procedure 


ore A EEEREN 


°0.5,A. Nos, 82-86 and 87 of 1978 and Application Nog 
2231 of 1978. 19ih August, 1978, 
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Code. If the order under appeal is constroed 

a ‘judgment’, the appeals are maintainable 
onder clause 15 of the Letters Patent. The 
order granting leave under section 92, Civil 
Procedure Code is a ‘judgment’ as contemplated 
under Clause 15 of the Letters Patent. In the 
present case, the grant of leave definitely deter- 
mines some right or liability of a party; such 
preliminary or interlocutory determination 
according to decided cases is a ‘judgment’. As 
such, appeals are maintainable. The grant of 
leave, once for all decides the right of the plain- 
tiffs to get the leave under section 92, Civil 
Procedure Code. This ordes, though preliminary 
or interlocutory in nature, definitely detarmines 
some right or liability of the parties to the 
suit. A reading of section.55 (2) of the Wakf 
Act would clearly show that the reliefs referred 
to in section 92, Civil Procedure Code cannot 
be claimed in respect of wakf property or such 
suit cannot be instituted before the consent in 
writing of the Board is obtained. This does 
not mean that the question of maintainability 
of the suit in view of section 55 (2) of the 
Wakf Act, cannot be agitated in the suit itself 
either as preliminary issue or along with other 
issues arising in the suit. The argument that 
section 63 of the Wakf Act, has been invoked 
by the Government for de-notifying the trust 
ia countered by stating that the said section is 
not available for de-notifying a wakf already 
notified, (Paras. 18, 24 19, 23 and 25.] 


It has been succinctly stated that to accord 
sanction under section 92, Civil Procedure Code, 
the Court has to look into the plaint allegations 
only for its satisfaction to grant or to refuse to 
grant the leave. [Para. 26.) 


Cases referred to:— 


Charan Singh v. Darshan Singh, (1975) 2 S.C.J. 
164: (1975) 1 S.C.C. 298: (1973) 3 S.C.R. 48: 
A.I.R. 1975 S.G. 371; Ganpatt v. Pilaji, A.LR. 
1956 Nag. 211; Asrumati Debi v. Rupendra Den, 
Rajkot, (1973) 1 M.L.J. 715: 66 L.W. 371: 1953 
$.C.R. 1159: 1953 S.CJ. 300: ATR. 1953 


` S.C. 198; Fustises of the Peace for Calcutta v. The 


Oriental Gas Company, (1872) 8 Beng. L.R. 433; 
Tuljaramv. Alagappa, (1912) I.L.R. 35 Mad. 1: 
21 M.L.J. 1; Shanti Kumar v.H Ins. Co., New York, 
(1975) 1 S.G J. 187: (1975) LS.C.R. 550: A.I.R. 
1974 S.C. 1719; Abdul Kasim v. Mokamed 
Dawood, (1963) 1 M.LJ. 281: LL.R. (1963) 
Mad. 824: ALR. 1964 Mad. 247; Palaniappa v. 
Krishnamurthy, (1967) 2 M.L.J. 1: LL.R. (1967¥ 
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3 Mad. 227: 80. L.W. 329: A.J.R. 1968 Mad. 
1 (F.B.); Union of India v. S.S. Shanmuga Nadar, 
(1958) 2 M.L.J. 419: 71 L.W. 651: A.LR. 1959 
Mad, 117; M4/s. Cork Industries v. A. Govindarajulu 
Mudaliay, (1964) 2 M.L.J. 265: 77 L.W. 491: 
I.L.R. (1964) 2 Mad. 42: A.LR. 1965 Mad. 
87; Vaghoji Kuverji v. Camaji Bomanji, (1905) 
L.L.R. 29 Bom. 249; Rasack Sahib v. Hamid Suit, 
L.L.R. (1951) Mad. 228: (1950) 2 M.L J. 282: 
63 L.W. 759: A.I.R. 1951 Mad. 406. 


Appeals under clause 15 of the Letters Patent 
and under Order 26, rule 1 of O. S. Rules 
against the order of Mr. Justice Padmana- 
bhan, made in the exercise of the Ordinary 
Original Civil Jurisdiction of this Court dated 
26th July, 1978 in Application No. 2231 of 
1978. 


N.S. Sivam and Sriram Panchu, for Appellants- 


S. Raghavan and K. N. Balasubramanian, for 
Respondents. 


The Judgment of the Court was delivered by 


Gokulakrishnan, 3.—The second defendant in 
un-numbered suit of 1978 who was the second 
respondent in Application No. 2231 of 1978 is 
the appellant in O.S.A. No. 82 of 1978. The 
third defendant in the said suit who was the 
third respondent in the said application is the 
appellant in O.S.A. No. 86 of 1978. The first 
defendant in the said suit who was the first respon- 
dent in the said application is the appellant in 
O.S.A. No. 87 of 1978. These three appeals 
arise from the order passed by Padmanabhan, 
J.. in Application No. 2231 of 1978 on 26th 
July, 1978. 


2. Application No. 2231 of 1978 was filed by 
plaintiffs 1 te 5 in un-numbered Civil Suit of 
1978 on the file of the.High Court (Ordinary 
Original Civil Jurisdiction) praying for the 
grant of leave to them for instituting the suit 
under section 92 of the Code of Civil Proce- 
dure. Padmanabhan, J., by his order in the 
said application, after observing that the ques- 
tion whether the first respondent has been noti- 
fied to be a wakf bythe Wakf Board and whe- 
ther consequently the suit is not maintainable 
for want of prior sanction of the Wakf Board is 
a matter which has to be decided at the time 
of the trial and not at the stage of consider- 
ing question whether leave should be granted 
for the institution of the suit under section 92, 
Civil Procedure Code and that prima facie 
respondents l and 2 do constitute public trusts, 
granted lease to the applicants to institute the 
suit under section 92, Civil Procedure Code. 
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Aggrieved by the said order, the aforesaid 
defendants have preferred the respective 
appeals, 


3. Mr. Govind Swaminathan, the learned 
counsel appearing for the appellant in O.S.A 

No. 82 of 1978 also argued for the appellants 
in O.S.A. Nos. 86 and 87 of 1978. The 
learned counsel submitted that sections 2, 4, $ 
and 6 of Wakf Act, 1954 (XXIX of 1954) 
deal with the procedure in respect of declar- 
ing certain properties as Wakf properties, 
section 6 (4) of the said Act states that the list 
of wakfs published under sub-section (2) of 
Section 5 shall, unless it is modified in pursu~ 
ance of a decision of the civil Court under 
sub-section (1) be final and conclusive. Sec- 
tion 55 (1) of the Act states:— 


“A suit to obtain any of the reliefs men- 
tioned in section 92 of the Code of Civil 
Procedure, 1908, relating to any wakf may, 
notwithstanding anything to the contrary 
contained in that section, be instituted by 
the Board without obtaining the consent 
referred to therein”. 


Section 55 (2) states— 


“No suit to obtain any of the reliefs referred 
to in section 92 of the Code of Civil 
Procedure, 1908, relating to any wakf shall 
be instituted by any person or authority 
other than the Board without the consent in, 
writing of the Board and for the institution. 
of any such suit, it shall not be necessary 
to obtain the consent referred to in that 
section, notwithstanding anything contained. 
therein.” : 


“Provided that nothing in this sub-section 
shall} apply in relation to any such suit 
against the Board”. 


Referring to the abovesaid provisions, Mr. 
Govind Swaminathan submitted that when the 
suit itself cannot be filed as per the provisions 
contained in section 55 (2) without the consent 
in writing of the Wakf Board, inasmuch as the 
Muslims Educational Association of Southern. 
India, situate at No. 49, Peters Road, 
Royapettah, Madras, has been notified asa 
wakt property as early as 20th May, 1959, the 
Court has no power to grant the sanction 
under section 92, Civil Procedure Code. The- 
learned counsel further submitted that in view 
of section 4 of the Civil Procedure Code the 
special provisions contained in the Wakf Act 
only will apply to the present case and hence 
the grant of sanction under section 92, Civit 
Procedure Code, cannot be sustained. The 
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learned counsel, after referring to the observa- 
tions of Padmanabhan, J.,to the effect that 
the conclusion of the learned Judge was fortified 
by the fact that the Government have issued 
G.O. 3408, Revenue, dated 17th November, 
1959. under which they have exercised their 
powers under section 63 of the Wakf Act and 
have directed that notices issued if any by the 
Wakf Board to the institutions registered under 
the Societies Registration Act be withdrawn 
forth, submitted that section 63 does not give 
power to the Government to de-notify a Wakf 
already notified. Section 63 of the Wakf Act 
states— 


“Subject to any directions on questions of 
policy issued under section 62, the State 
Government may, irom time to time, give 
to the Board such general or special directions 
as the State Government thinks fit and in 
the performance of its functions, the Board 
shall comply with any such directions”. 


Referring to the above provision, Mr. Govind 
Swaminathan also referred to G.O. Ms. No. 
3408, Revenue, dated 17th November, 1959, 
which states: : 


“In exercise of the powers vested in them 
under section 63 of the Wakf Act, the 
Government accordingly direct that notices, 
if any issued by the Wakf Board to institu- 
tions aforesaid be withdrawn by them 
forthwith”, 


and submitted that such a power cannot be 
exercised under the provisions of section 63 
of the Wakf Act and further there is absolutely 
nothing on record to show that the Wakf 
Board has withdrawn the notification issued 
by them relating to the Muslim Education 
Association of Southern India as early as 20th 
May, 1559, 


4 Mr. K. N Balasubramanian, learned 
counsel appearing for the plaintiffs, in the 
appeals themselves are not maintainable either 
under clause 15 of the Letters Patent or under 
section 104 of the Code of Civil Procedure. 
According tothe learned counsel, the order of 
Padmanabhan, J., cannot be construed as a‘judg- 
ment’, and as per the provisions in section 104, 
Civil Procedure Code, an appeal will lie only if 
leave is refused under section 92, Civil Proce- 
dure Code. The learned counsel also sub- 
mitted that under section 63 of the Wakf Act, 
the Government have power to direct the 
Wakf Board to denotify certain properties from 
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the purview of the Wakf Act. According to 
the learned counsel, section 6 of the Wakf Act 
does not preclude a civil Court from deciding 
whether a particular property is or is not 
a wakf. Mr. K.N. Balasubramanian also 
referred to the decision of the Supreme Court 
in Charan Singh v. Darshan Singh! and submitted 
that the Court has to Iook into the plaint only 
for the purpose of deciding as to whether 
leave can be granted under section 92, Civil 
Procedure Code, or not. Finally, the learned 
counsel submitted that the question whether 
or not the Wakf Act is applicable to the trusts 
referred to in the plaint can be decided as a 
preliminary issue in the main suit itself and 
this cannot in any way come in the way of 
according sanction under section 92, Civil 
Procedure Code, 


5. In reply, Mr. Govind Swaminathan, 
the learned counsel appearing and arguing 
for the appellants, submitted that the question 
of maintainability of the suit can be only: 
raised at the stage of grant of leave and not 
subsequently. As per section 55 (2) of the 
Wakf Act, no suit to obtain any ofthe reliefs 
referred to in section 92, Civi! Procedure Code, 
relating to any wakf shall be instituted by 
any person or authority other than the Board 
without the consent in writing of the Board. 
Hence Mr. Govind Swaminathan submitted 
that the appellants have to question the right 
to file the suit only at the time of grant of 
leave under section 92, Civil Procedure Code 
and if not. a statutory right granted to them 
will be very much affected. Various decisions: 
were cited on the question of maintainability 
of the appeals against the order granting 
sanction under section 92, Civil Procedure 
Code. 


6. Counsel for the appellants on record haye 
made an endorsement to the effect that 
O.S.A. No. 82 of 1978 is not being pressed 
as against respondents 6 to 9 therein, and 
O.S.A. Nos. 86 and 87 of 1978 are not being 
pressed as against respondents 8 to 11 therein. 
Respondents 1 to 5inall the appeals, who 
are the plaintiffs. are represented by 
K. N. Balasubramanian, Respondent 
No. 10 in O.S.A. No. 82 of 1978 is represented 
by Mr. Abdu! Razack, while respondent |] 
therein is represented by Mr. V.T. Arasu. 
Respondent 6 in O.S.A. Nos. 86 and 87 of 
1978 is represented by Mr. Abdul Razack, 


© ee 
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1. (1975)3 S.0.R 48: (1975) 1 S.G C, 268: (1975) 2 
S8.C.J. 164: A.I R. 1975 S.0, 371, 
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while respondent 7 in both the appeals is 
represented by Mr. Sivam. 


4. We have been taken through the order of 
Padmanabhan, J., and also through the 
records filed before the Court below. 


B. The main suit, in respect of which sanction 
has been accorded under section 92, Civil 
Procedure Code by the impugned order, is 
basically for framing a scheme for the proper 
administration and management of the first 
‘defendant Association and also for framing 
rules for the 
defendant College. Various other incidental 
reliefs, such as removing the third defendant 
from the Honorary Secretaryship of the first 
defendant Association and from the post of 
Secretary cum Correspondent of the second 
defendant College, and also taking of accounts 
are prayed for in the plaint. The plaintiffs’ 
case, in a nutshell, is that they are Muslims 
and are interested in the proper administration 
and officient management of the Muslim 
Educational Association of Southern India 
(first defendant) which in turnis managing 
and administering the New College, Madras 
(second defendant), The first defendant, 
according to the plaint, is a public religious 
and charitable trust and was established in 
the year 1902. [t waa registered under the 
Societies Registration Actin 1906. The aims 
and objects of the first defendant Association, 
as laid down in its Memorandum, are to 
devise means for disseminating higher educa- 
tion among Muslims and to promote the study 
of Urdu, Persian and Arabic; to arrange for 
imparting religious instruction side by side with 
secular edueation; to help the poor but intelli- 
gent and deserving, with scholarships, books, 
school fees, etc; to impress upon the minda 
of tbe Muslim public by means of lectures, 
and social gatherings, and to safeguard and 
promote the rights and interests of the Muslim 
community in all spheres of life, especially 
religious, educational, cultural, social and 
economic, The first defendant is a trust 
created for the Muslim community which 
forms a section of the general public and is 
of a charitable and religious nature, 


9. The plaint alleges that the office-bearers 
of the first defendant Association are the 
President, six Vice-Presidents, Honorary 
Secretary, Treasurer, three Assistant Secretaries 
and an Honorary Assistant Treasurer, all 
elected from among individual mombers of 
the Association; 42 other members elected by 
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the General Body of the Association at the 
annual general body meeting, a legal adviser, 
the immediate past President and the 
immediate past secretary. The management 
of the Association and all its movable and 
immovable properties are vested in the 
Executive Committee by virtue of the Rules 
of the Association. Under clause 16 of the 
Rules, the Executive Committee should 
maintain and manage the New College, 
Madras (second defendant) in accordance 
with the terms contained in the Deed of Trust 
relating toit; manage the scholarships and 
other endowments and institutions that have 
been or hereafter may be entrustedto the 
firt defendant Association; administer the 
scholarship donations or other funds that 
may be paid to the Associcetion; arrange for 
election of representatives to the Senate of 
the Madras and Annamalai Universities and 
undertake any other work calculated to 
advance Muslim education in Southern 
India. Under the Rules, itis the Secretary 
of the first defendant Association who is in 
complete charge and management of the 
affairs of the first defendant Association and 
also the second defendant College. Under 
the Rules, the affaira of the second defendant 
College shall be managed and controlled b 
the Managing Committee consisting of 3 
members, of whom three would be ex-officio 
members, viz, the President and the Secretary 
of the first defendant Association and the 
Principal of the College, one member 
nominated to it by the Syndicate of the 
Madras University and five members elected 
by the Executive Committee of the first 
defendant Association. The Rules further 
provide that the President and the Secretary 
of the first defendant Association shall be tha 
Chairman and the Secretary cum Corresponent 
of the second defendant College. The 
management of the second defendant College 
is thus vested withthe Managing Committee 
consisting of the 9 members as stated supra. 


10. Itis further stated in the plaint that by the 
terms of the Registered Deed of Declaration of 
Trust dated 7th April, 1953, the Executive 
Committee of the first defendant Association 
transferred the premises consisting of land and 
building of an oxtent of about 219 grounds 
and 1990 sq. ft, bearing old Door No. 41-B and 
new Door No. 49, Peters Road, Royapettah, 
Madras-14 and another property bearing Door 
No. 11, Singanna Naicken Street, George Town, 
Madras-1, of an extent of 2 grounds and 767 
sq. ft, in favour of the Managing Committee af 
the second defendant College, in trust for the 
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second defendant, for the proper conduct, main ~ 
tenance and financial stability of the second 
defendant College. A copy of the Memoran- 
dum of Rules of the first defendant has been 
produced as Document No. 1; a copy of the 
Rules of the second defendant College has been 
produced as Document 2 anda copy of the 
Deed of Declaration of Trust has heen pro- 
duced as Document 3 along with the plaint. 


11. The plaintiffs would allege that the third 
defendant, A.A. Rasheed, was first elected as 
the Honorary Secretary of the first defendant 
Association for one year from 1965 in the 
general body meeting of the first defendant. 
He was again re-elected for two more terms. 
In 1969 the Rules were amended, in and by 
which the terms of office of any office-bearer 
or Committee Member of the Association was 
extended to three years, providing for re-elec- 
tion of the retiring office-bearer or committee 
member for yet another term of three years for 
the same office. Pursuant to the amended 
Rules, the third defendant was re-elected to 
the post of Honorary Secretary of the first 
defendant Association for a term of three years 
and again after the expiry of the said period, 
for a farther term of three years. The third 
defendant was in chasge of the collection of all 
donations made to the Association and College 
by patrons, educationalists, other members of 
the public and philanthropists. He has been 
collecting donations ever since he was elected to 
the post of Honorary Secretary in 1965 till 
to date. 


12. The plaintiffs have specifically alleged in 
the plaint that the third defendant, with a view 
to perpetuate his term of office as Honorary 
Secretary of the first defendant Association, 
started enrolling ordinary and life members 
from his relations, friends and employees so as 
to strengthen his position and get a majority in 
the first defendant Association. ‘The «third 
defendant, out of the donations made to the 
College and the Association, instead of credit- 
ing the amounts in the accounts of the College 
and Association as such donations in the names 
of the respective donors, entered the names of 
his own henchmen and psychophants as ordinary 
and life members of the Association fraudu- 
lently making it appear as though the amounts 
were paid by the persons whose names he 
entered in the registers as members. Thus tke 
third defendant misused and misappropriated 
the funds of the first defendant Association and 
second defendant College, and is liable to 
account for the same. The third defendant 
has been in charge of the day to day affairs of 
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the second defendant College evez since 1965. 
He is responsible for the collection of tuition 
and other fees from the students of the second 
defendant College. 


13. The plaintiffs would further allege in the 
plaint that owing to the rumours that the third. 
defendant misappropriated large fands, a com- 
mittee of three members consisting ot Mr. 
Habibullah Badsha, Dr. Syed Khaleefathullah 
and Dr. J. Azeez-ur-Rahman was constituted 
and the said cemmitiee went through the 
accounts and vouchers of the College and the 
counterfoils of the receipts issued by the 
College, for only a short period of fourteen 
months at random in the academic years 1974- 
75 and 1975.76. According to the plaint, the 
committee was shocked to know of the startling 
facts, viz., that amounts for which receipts had 
been isaued for the collection of fees from the 
students did not tally with the daily fee collec- 
tion register, and in the said period of fourteen 
months a sum of about Rs. 72,000 did not find 
a place in the daily fee collection register for 
which receipts had been issued; that on the 
expenditure account of the College entries to 
the extent of Rs. 32,642.84 purported to have 
been paid. in cash were found without any 
supporting vouchers and the entries for the said 
sum in the accounts simply mentioned as to- 
warda air-conditioning account without any 
particulars or supporting vouchers in the 
accounts, though the amount in question was 
a substantial one. Apart from the abovesaid 
findings by the committee, the plaint alleges 
in paragraph 15 thereof as many as 19 instances 
wherein the third defendant has allegedly miga- 
managed and misappropriated the College 
funds. According to the plaintiffs, the third 
defendant, with the active connivance of defen- 
dants 4 and 5, mis-appropriated all these 
amounts. After further narrating various other 
irregularities, mis-appropriations and mis-. 
management as having been committed by the 
third defendant, they aver that the Memoran- 
dum and Rules geverning the management of 
the second defendant College do not provide 
sufficient safeguards from such malpractices 
and/or mismanagement of the said institution 
by any office-bearer, that the affiairs of the 
second defendant College are in absolute chaos, 
which will utlimately result in complete ruina- 
tion of the first defendant Association and that 
if the second defendant College is left in the 
management of the present committee and the 
third defendant it will go to ruin. 


14. With the abovesaid allegations the plain- 
tiffs have come forward with the suit and: 
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would seek leave of the Court under section 92, 
Civil Procedure Code, forinstituting the suit by 
means of an Application No. 2231 of 1978 
alleging acts of irregularities, mismanagement 
and misappropriation on the part of the third 
defendant in relation to these public charitable 
trusts. 


15. The third‘defendant A.A. Rasheed filed 
a counter-affidavit denying all the allegations 
and reserving his detailed statement on the 
plaint at the appropriate time. Regarding the 
permission sought for under section 92, Civil 
Procedure Code, he has stated that there is no 
case for granting permission when the entire 
charges are against one personand are moti- 
vated. He has also contended that the plaintiffs 
have not come with clean hands, that the 
first defendant-Association ia a notified wakf 
and that therefore no suit under section 92, 
Civil Procedure Code, can be filed without 
getting the consent of the Wakf Board under 
section 55 of the Wakf Act. The second defen- 
dant is not a trust and hence the reliefs asked 
for in respect of the second defendant cannot 
come within the purview of section 92, Civil 
Procedure Code. 


The third defendant’s further contentions inter 
alia are as follows 


Without alleging or setting out any charges in 
respect of the management of the first defen- 
dant, the plaintiffs cannot come forward with 
the plea fcr framing a scheme. The condi- 
tions stipulated in section 92, Civil Procedure 
Code, have not been satisfied and hence the 
suit cannot be entertained. The first defendant 
is not a trust within the meaning of section 92, 
Civil Procedure Code, since it has been regis- 
tered under the Societies Registration Act. 
The purpose of a society may be charitable 
but that does not convert the Society into a 
trust, There are ample provisions available 
under the Rules of the first defendant Associa- 
tion to take action in respect of the alleged 
irregularities. The rules and regulations of 
the College amply provide for guarding against 
malpractices and mismanagement. The 
College is running smoothly under the adminis- 
tration of the third defendant. The chaos 
created was due io the efiorts of a few dis- 
gruntled members to have the tbird defendant 
removed. The reliefs asked for in the plaint 
are outside the scope of section 92, Civil Proce- 
dure Code. 


16. As we have seen in the paragraphs 
supra, Padmanabhan, J., after perusing the 
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plaint, affidavit. counter-affidavit and also the 
documents filed, granted leave to the plaintiffs 
to institute the suit under rection 92, Civil 
Procedure Code, on being satisfied prima facie 
that respondents | and 2 are public trusts and 
the proposed suit relates to the said public 
trusts. 


17. We have already set out the arguments 
advanced by the respective counsel in these 
appeals, in the foregoing paragraphs. We will 
first take up the question of maintainability of 
those appeals. Section 104, Civil] Procedure 
Code, inter alia provides: 


“An appeal shall lie from the following 
orders, and save as otherwise expressly provi= 

_ ded in the body of this Code or by any law 
for the time being in force, from no other 
orders......-...... 


(ffa).... order under section 91 or section 92 
refusing leave to institute a suit of the nature 
referred to in section 91 or section 92, as the 


Mr. K.N. Balasubramanian, the learned 
counsel, contended that inasmuch as Padma- 
nabhan, J., has granted leave under section 92, 
Civi! Procedure Code, the appeals are not 
maintainable as per the provision in sec- 
tion 104 (ffa), Civil Procedure Cede. To the 
reference made to clause 15 of the Letters 
Patent by Mr. Govind Swaminathan, the 
learned counsel, in support of the submission 
that an appeal shall lie to the High Court 
from the judgment of one Judge of the High 
Court itself, Mr K.N. Balasubramanian 
submitted that such an appeal is available 
only against a ‘judgment’ and not an ‘order’ 
granting leave under section 92, Civil Proce- 
dure Code. 


Ganpati v Pilaji! a Division Bench Judgment of 
the Nagpur High Court, specifically states that 
section 104, Civil Procedure Code, applies to 
appeals to High Court from Courta subordi- 
nate to it and it does not deal with appeals 
froma Single Judge of the High Court toa 
Bench under the Letters Patent. It further 
states that an appeal from the judgment ofa 
Single Judge of the High Court is provided 
by clause 10 of the Letters Patent of the 
Nagpur High Court, which is analogous to 
clause 15 of the Letters Patent of the Madras 
High Court, and such an appeal cannot. be 





l. ALR. 1956 Nag. 211. 
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said to be barred under section 104, Civis 
Procedure Code in the absence of an expres 
provision. On the other hand, such an appeal 
can be filed under clause 15 of Letters 
Patent by virtue of section 4 of the Civil 
Procedure Code. 


18. Clause 15 of the Letters Patent clearly 
confers a right of appeal against the judgment 
of a Single Judge of the High Court to the 
very same High Court itself. This right is 
subject to clause 44 of the Letters Patent 
which gives power to the Indian Legislature 
to restrict, amend or alter such right. Sec- 
tion 104, Civil Procedure Code does not pro- 
hibit an appeal from an order granting leave 
under section 92, Civil Procedure Code. No 
doubt, the order of the nature of the one 
under appeal has not been made as one from 
which an appeal can be filed under section 104, 
Civil Procedure Code. If the order under 
appeal is construed as a ‘judgment’, the appeals 
are maintainable under clause 15 of the Lettere 
Patent. The order granting leave under sec- 
tion 92, Civil Procedure Code in our view, is a 
‘judgment’ as contemplated under clause 15 
of the Letters Patent. One view is fortified by 
the decision rendered by the Supreme Court 
in Asrumati Debiv. Rupendra Den, Rajkot? In 
that case, it has been held that an order under 
clause 13 of the Letters Patent of the Calcutta 
High Court allowing an application for transfer 
of a suit to the High Court to be tried in its 
Extraordinary Original Civil Jurisdiction is 
not a “judgment” within the meaning of 
clause 15 of the Letters Patent for purposes of 
appeal. While dealing with the said case, the 
‘Supreme Court considered the meaning of the 
word “judgment” and also the conflicting 
decisions thereon, The Supreme Court also 
referred to the case of the Justices of the Peace 
for Calcutta v. Ths Oriental Gas Gompany* and to 
the following observations of the Chief Justice 
of Calcutta therein: 


“We think that ‘judgment’ in clause 15 
means a decision which affects the merits 
of the question between the parties by deter- 
mining some right or liability. It may be 
either final or preliminary, or interlocutory, 
the difference between them bring that a 
final judgment determines the whole cause 
or suit, anda preliminary for interlocutory 








1, (1953) I M.L.J. (S.C.) 710: 66 LW. 371: 1953 
5.C.R. 1159: 1953 S.C J. 300: ALR. 1953 S C. 198. 


2. (1872) 8 Beng. L.R. 433. 
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judgment determines only a part of it, 
leaving other matters to be determined”. 


Proceeding further, the Supreme Court also 
referred to the decision in Tulfaram v. 
Alagappa and to the observations of Sir Arnold 
White, C.J., therein—to find out whether an 
order is a ‘judgment’ or not, in the following 
words—. 


«We have to look to its effect upon the 
particular suit or proceeding in which it is 
made. If its effect is to terminate the suit 
or proceeding, the decision would be a 
‘judgment’ but not otherwise.......” 


The learned Chief Justice qualifies the general 
proposition laid down above by stating that 


“an adjndication on an application, which 
is nothing more than a step towards obtain- 
ing a final adjudication in the suit, is nota 
judgment within the meaning of the Letters 
Patent”, 


The Supreme Court, after considering the 
above two decisions, held that an order under 
clause 13 of the Letters Patent, which is for 
transferring a suit, does not satisfy the test of 
a ‘judgment’ as formulated by the above daid 
two decisions of the High Courts. Proceeding 
further, the Supreme Court observed— 


“On the other hand, an order of transfer. 
under Clause 13 of the Letters Patent, is in 
the first place, not at all an order made by 
the Court in which the suitis pending. In 
the second place, the order does not put an 
end to the suit which remains perfectly 
alive and that very suitis to be tried by 
another Court, the proceedings in the latter, 
to be taken only from the stage at which 
they were left in the Court in which the 
suit was Originally filed”. 


Tho Supreme Court also distinguished in that 
case an order for transfer and an order res- 
cinding or refusing to rescind leave to sue 
granted under clause 12 of the Letters Patent 
(of the Calcutta High Court). According to 
the Supreme Court, the order rescinding or 
refusing to rescind leave to sue granted under 
clause 12 of the Letters Patent isa ‘judgment’ 
coming within the purview of clause 15 of the 
Letters Patent. 


-oaa Saar oes eee 
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1g. In the present case, the grant of leave 
definitely determines some right or liability of 
a party. Such preliminary or interlocutory 
determination, according to Justices of the Peace 
Jor Calcutta v. The Oriental Gas Company, and 

rumati Debi v. Kumar Rupendra Deb, Rajkot, 
is a ‘judgment’. This view in Justices of the 
Peace for Calcutta v. The -Oriental Gas Company,? 
found favour with the Supreme Court and was 
followed in Tuljaram v. Alagappa.? No doubt, 
the Supreme Court approved the observations 
of the Chief Justice in Tuljaram v, Alagappa,® 
in the following words— 


“an adjudication on an application, which 
is nothing more than a step towards obtain- 
ing a final adjudication in the suit, is not 
a judgment within the meaning of Letters 
Patent”, 


20. Shanti Kumar v. H. Ins. Co., New York,* 
deals with the definition of ‘judgment’ which 
alone enables the affected party to prefer an 
appeal under Letters Patent In that decision, 
the Supreme Court has held that when an 
amendment takes away from the defendant 
the defence of immunity from any liabi- 
lity by reason of limitation, it ia a ‘judg- 
ment’ within clause 15 of the Letters Patent; 
it isa decision affecting the merits of the 
question between the parties by determining 
the right or liability based on limitation, and 
it is the final decision as far as the trial 
Court is concerned. Discussing on this aspect, 
the Supreme Court noticed the decision ren- 
dered in Asrumati Debi v. Rupendra Deb? where- 
in an argument was advanced that if an order 
refusing to rescind leave to sue granted under 
clauso 12 of the Letters Patent was a ‘judg- 
ment under clause 15 of the Letters Patent 
then there was no difference in principle 
between an order of that deseription and an 
order transferring the suit under claure 13 
of the Letters Patent. On this argument, 
the Supreme Court in Asrumati Debi’s case® 
held that if leave under clause 12 of the 
Letters Patent was rescinded the suit would 
come to an end and if an order was made 
refusing to rescind the leave the result would 
be on a vital point adverse to the defendant 
and it would go to the root of the suit and 





1. (1872) 8 Beng. L.R. 433. 
2, 1953 S.Q,J. 300: (1953) 1 M.L.J. 710 (S.C.). 
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become final and decisive against the defen- 
dant so far as the Court making the order 
was concerned. Quoting the decision in Asru- 
mati Debi’s caset, the Supreme Court observed 
in Shanti Kumar v. H. Ins. Go., New York,® that 
“in finding out whether any decision is a 
judgment within the meaning of clause 15 of 
the Letters Patent each case must be looked: 
into in order to find out as to whether there 
is a decision determining the right or liability 
of the parties affecting the merits of the con- 
troversy between the parties”. The Supreme 
Court also referred to Tuljaram v. Alagappa,* 
wherein our High Court has stated thus:— 


“If the effect is to put an end to the suit or 

proceeding so far as the Court before which 

the suit or proceeding is pending is con-- 

cerned, or if its effect, if it is not complied: 

with, is to put an end to the suit or proceed 

ing, the adjudication is a ‘judgment’.” 
After quoting these decisions and observing: 
that 


“The views of the High Courts at Calcutta 
and Madras with regard to the meaning of 
‘judgment’ are with respect preferred to the- 
meaning of ‘judgment’ given by the Rangoon: 
and Nagpur High Court”, 


the Supreme Court held— 


“The right to claim that an introduction of 
a cause of action by amendment ia barred by 
limitation is founded on immunity from a 
liability. A right is an averment of entitle— 
ment arising out of legal rules. A legal 
right may be defined as an advantage or 
benefit conferred upon a person by a rule of 
law. Immunity in short is no liability. It 
is an immunity from the legal power of some 
other person. The correlative of immunity 
is disability. Disability means the absence- 
of power. The appellant in the present: 
case because of the limitation ofthe cause- 
of action has no power to render the- 
respondent liable for the alleged claim. Thea 
respondent has acquired by reason of limita =- 
tion immunity from any liability.” 


Ultimately, the Supreme Court held— 


“In finding out whether the order is a judg- 
ment within the meaning of clause 15 of the 


1, 19533.C.R. 1159: 1953 8.0.J. 300: 66 L.W. 371: 
(1953) 1 M.L J. (S.C.) 710: A.I.R. 1953 S.C. 198, 

2. (1975) 1 8.0.J.187: A.J.R. 1974 S.Q. 1719. 

3. (1912) LL.R.35 Mad. 1: 21 M.LJ. 1. 
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Letters Patent it has to be found out that 
the order affects the merits of the action 
between the parties by determining some 
right or liability. The right or liability is 
to be found out by the Court. The nature 
of the'order will have to be examined in 
order to ascertain whether there has been a 
determination of any right or liability.” 


No doubt, the decision of a Division Bench of 
our High Court in Abdul Kasim v. Mohamed 
Dawood! states— 


‘¢,__....It is conceded that the Board (Wakf 
Board) can under the provisions of section 
55 (1), even without an enquiry file a suit for 
any or all the reliefs under section 92 of the 
Civil Procedure Code. If the Board can do 
that even in a case where the Advocate- 
Genera] has not considered the matter, there 
will be less reason for an enquiry where 
there is his sanction. It follows that a con- 
sent given by the Wakf Board under section 
55 (2) neither involves an adjudication of 
rights of parties, nor need it be given after 
an enquiry or on the basis of any judicial 
adjudication. The question is more or less 
one of expediency of permitting a suit to be 
filed. Such a duty on the part of the Board 
cannot be regarded as a quasi-judicial act to 
entitle this Court to interfere under Article 
226 (of the Constitution of India).” 


Thus, in the above decision the Division Bench 
while considering whether a rule nist under 
Article 226 of the Constitution can issue call- 
ing upon the Wakf Board to produce its records 
with a view to quash its order under section 
.55 (2) ofthe Wakf Act, held that the consent 
given by the Wakf Board under section 55 (2) 
cannot be considered as a quasi-judicial act. 
Incidentally, the Division Bench also referred 
to the sanction to be given by the Advocate- 
cot under section 92, Civil Procedure 
e. 


21. Apart from the fact that power given to 
the Advocate-General has now ceme to vest 
with the Court concerned, the decisions 
rendered in Asrumathi Debi v. Rupendra Deb? 
and Shanti Kumar v. H. lns. Co., New York? 
make it clear that the nature of the order will 
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have to be examined in order to ascertain. 
whether there has been a determination of any- 
right or liability. In Asrumathi’s caset it has 
been held thatif leave under Clause 12 of the 
Letters Patent was rescinded the suit wouid 
come toan end and if an order was made 
refusing to rescind the leave the result would 
be on a vital point adverse to the defendant 
and it would go to the root of the suit and 
become fina] and decisive against the defendant 
so far as the Court making the order was con-- 
cerned. 


22. Considering the observations made by 
the Supreme Court and also the fact that the 
power has now come to vest with the Court, 
it is clear that if leave to institute the suit is. 
granted, the defendants are losing the right 
to prohibit the plaintiffs in getting the sanction 
under section 92, Civil Procedure Code there- 
by preventing them from proceeding with the 
suit. 


23. The grant of leave, in question before us, 
once for all decides the right of the plaintiffs 
to get the leave under sectlon 92, Civil Proce- 
dure Code and negatives the contention of the 
appellants that leave should not be granted. 
This order, though preliminary or interlocutory 
in nature, definitely determines some right o 
liability of the parties to the suit. 


24. In this connection we can usefully quote 
the decision in Palanigppa v. Krisknamurthy?- 
where, a Full Bench of our High Court 
while dealing with dsrumathi Debi v. Kumar 
Rupendra Deb Ratkot' has observed— 


“From the Supreme Court decision, it- 
appears to us that four tests can be clearly 
formulated, and not merely two, as was: 
thought to be the case by the Division: 
Benches of this Court in Union of India v. S.S.. 
Shanmugha Nadar? and M/s. Cork Industries v. 
A. Govindarajulu Mudaliar.4 Three of those: 
tests may be termed as tests of a positive 
character, and the last is really negative but- 
there can be no doubt that it also has rele- 
vance and force. The tests are: (1) whether- 





1. 1953 S.C.J. 300: (1953) 1 M.L.J. 710: ALR 
1953 S.C. 198. 

2. (1867) 2 M.LJ. 1: I.U.R. (1967) 3 Mad. 227: 80- 
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3. (1958) 2 M.L.J.419:71 L:W. 651: A.I.R. 1959' 
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the order or judgment of the single 
Judge terminates the suit or proceedings? 
(2) Whether it affects the merits of 
the coatroversy between the parties in the 
suit itself? (3) A test that can be considered 
as a refinement of test, No. 2, but which 
upon juristic principle should be separately 
stated, namely, whether it determines some 
right or liability as between the two parties? 
and (4) the negative test that has found 
express recognition in the dicta of White, 
C.J., with reference to Vaghoji Kuverji v. 
Gamaji Bomanji and has not been disapproved 
by their Lordships of the Supreme Court in 
Asrumati Devi v. Kumar Rupendra Deb Raikot? 
but which, instead, would appear to have 
been impliedly approved, namely. whether, 
apart from actual order in the its or pro- 
ceeding, ‘a conceivable order’, or an order 
to the contrary effect, would have disposed 
of the suit and would come within the 
definition of judgment’? Very simply stated, 
sioce the order declining leave to sue in 
forma pauperis is indisputably a ‘Judgment’ 
and is appealable, an order granting leave in 
the same lis or proceeding, determining the 
same rightand liability, would also bea 
‘judgment’, for the simple reavon that the 
other possible order would have terminated 
the suititself. The difficulty with regard to 
the acceptance of the test in M/s. Cork 
Industries v. A, Govindarajulu Mudaliar® is that 
only two tests are formulated, and there is 
no reference at all to the teat of a ‘conceiva- 
ble order’ in the lis, which would terminate 
the proceeding”. 


Considering the principles laid down in the 
abovesaid decisions, we are of opinion that the 
order granting leave under section 92, Civil 
Procedure Code is a ‘judgment’ coming within 
the meaning of Clause 15 of the Letters 
Patent and as such the appeals are maintaina- 
ble. 


25. Mr. Govind Swaminathan, the learned 
counsel appearing for the appellants strenuously 
argued that section 55 of the Wakf Act 
(XXIX of 1954) is a clear bar to the suit since 
no consent in writing of the Board has been 
obtained for filing a suit. According to Mr. 
Govind Swaminathan, this contention can be 
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Taised at the stage when leave is sought under 
section 92, Civil Procedure Gode and the same 
cannot be raised subsequent to the entertainment 
of the suit. A reading of section 55 (2) of the 
Wakf Act would clearly show that the relief 
referred to in section 92, Civil Procedure Code 
cannot be claimed in respect of wakf property 
Or such suit cannot be instituted before the 
consent in writing of the Board is obtained. 
This does not mean the question of maintain- 
ability of the suit in view of section 55 (2) of 
the Wakf Act, cannot be agitated in the suit 
itself either as a preliminary issue or along with 
other issues arising in the suit. The argument 
that section 63 of the Wakf Act has been invok- 
ed by the Government for de-notifying the trust 
is countered by stating that the said section 
is not available for de-notifying a wakf already 
notified. These contentions, in our opinion, are 
hawever, matters to be decided at the time of 
the trial and not at the stage of considering the 
question whether leave should be granted for 
instituting the suit under section 92, Civil 
Procedure Code. Wemake it clear that the 
observations of Padmanabhan, J., to the effect 
that the conclusion of the learned Judge is 
fortified by the fact that the Government has 
issued G.O. Ms. No. 3408, Revenues, dated 
17th November, 1959, under which they have 
exercised their powers under section 63 of 
the Wakf Act and have directed that notices 
issued if any by the Wakf Board to the insti- 
tutions registered under the Societies Registra- 
tion Act be withdrawn forthwith, cannot be 
taken as upholding the de-notification alleged 
in the plaint. We also make it clear that the 
question is at large and can be agitated at — 
the trial of the suit. When we say trial of the ` 
suit, we mean either at the time of deciding 
the preliminary issue or while finally disposing 
of the suit. 


26. The learned Judge went into the docu: 
ments which were filed along with the plaint 
as document Nos. | to 3 and prima facie got 
satisfied that the first and second defendants 
do constitute public trusts and that the pro- 
posed suit relates to those trusts, We. have 
also perused the copy of the Memorandum of 
Rules of the first defendant, which is document 
No. I, copy of the Rules of the second defen- 
dant College which is document No. 2 and copy 
of the Deed of Declaration of Trust which is 
document No. 3. These documents read with the 
serious allegations levelled against the third 
defendant in the plaint prima facie establish 
that the first and second defendants constitute 
public trusts and the serious aliegations made 


i] 


in the plaint against the third defendant, if 
ultimately proved, will be sufficient for remov- 
ing him from the office of secretary-ship of 
the first defendant as well as of the second 
defendant College. It has been succinctly 
stated that to accord sanction under section 
92, Civil Procedure Code the Court has to 
look into the plaint allegations only for its 
satisfaction to grant or to refuse to grant the 
leave. In Rasack Sakib v. Hamid Sait} a Bench 
of this Court has categorically stated— 


“Tt is well-settled that, to determine whether 
a suit falls within section 92 of the Code of 
Civil Procedure, we bave to look at the’ 
plaint and the allegations therein and not 
to the written statement.” 


This statement of law bas been reiterated in 
Charan Singh v. Darshan Singh*®, wherein the 
Supreme Court has observed that it is well- 
settled that the maintainability of the suit 
under section 92, Civil Procedure Code depends 
upon the allegationain the plaint and does 
not fall for decision with reference to the 
averments in the written statement. Inasmuch 
as we are prima facie satisfied on the plaint 
allegations that the first and second defendants 
do constitute public trusts and that the pro- 
posed suit relates to the said public trusts, the 
leave granted to the plaintiffs to institute the 
suit under section 92, Civil Procedure Code is 
in order. 


27. In these circumstances, and with the 
abovesaid observations, these appeals are digs- 
missed with costs Counsel’s fee: one set. 


RS. 


— ees 


Appeals dismissed, 
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IN THE HIGH COURT OF JUDICATURE 
AT MADRAS 


Presenr:—V, Sethuraman, 7. 


Kandaswamy Koundar Appellant* 


a 


Thirumurthy Goundaxrand another 
Respondents 


Givil Procedure Code (V of 1908), Order 2) 
rule 18—Suit for partition—Interim final decree 
passed on 14th Fabruary, 1959—Final decree passed 
on 28th February, 1973, directing mesne profits to 
be paid—Validity of final decree questioned —Final 
decree held valid. 


Io a suit for partition, there was a preliminary 
decree on 25th January, 1950. On llth 
February, 1957, the plaintiff applied for passing 
of the final decree. An interim final decree 
was passed on 14th February, 1959. On 2éth 
February, 1973, there was a final decree direct- 
ing meane profits being paid at the rate of 
Ra. 500 per annum from {4th December, 1958, 
till date of delivery of possession. The second 
defendant challenged the validity of the final 
decree on the ground that there could be only 
one final decree. 


Held: In the present case, the decrec dated 14th 
February, 1959, was itself.in the mature of an 
interim final decree. Ex facie it stated that it was 
not a final decree disposing of the suit in toto. 
Against that decree there waa an appeal and that 
appeal was dismissed. Therefore what was subse- 
quently passed was only a continuation of the 
said final. decree proceedings and it was then 
that the suit got terminated. In these circum- 
stances, there was no infirmity in the order of 
the Court below in giving the direction regard- 
ing the sum of Rs. 500 as mesne profits per 
annum. {Para. 3.] 


The two provisions in Order 20, rule 18 and 
rule 12, Civil Procedure Code were designed 
to meet different situations. Therefore, the 
restriction contained in Order 20, rule 12 rub- 
rule (1) (c) wilt not apply to partition suits, 
which are governed by Order 20, rule 18 of the 
Code of Civil Procedure. [Para. 5.] 


Cases referred to: 

Thiogarajan v. Sundaravelu, (1972) 1 M.L.J. 230: 
85 L.W. 95: A.I.R. 1972 Mad, 216; Sudarsman 
Dass v. Ramkripal Das, A.I.R. 1967 Pat. 131; 
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Basavaya v. Guruvayya, (1951) 2 M.L.J. 176: 64 
L.W. 669: I.L.R. (1952) Mad. 173: A.L.R. 1951 
Mad. 938; Kasi v. Ramanathan Chettiar, (1947) 2 
M.L.J. 523: (1947) M.W.N. 732; Ghulusam Bibi 
v. Ahamadsq Rowther, (1919) I.L.R.42 Mad. 296: 
A.IR. 1919 Mad. 998; Mahalakskmamma v. 
Rajamma, (1918) 43 I.G. 458: ALR. 1919 
Mad. 868 (1); Subbanna v. Subbaina, (1966) 1 
M.L.J. ( S.C.) 67: (1966) 1 An. W.R. (S.C.) 
67: (1966) 1 S.G.J. 269: (1965) 2 S.C.R. 661: 
A.LR. 1965 S.C. 1325; Venkata v. Lakshmi, 
(1967) Ao.L.T. 104: A.LR. 1967 A.P. 64; 
Palanivel Pillai v. Stoakolundku Odayar, (1977) 2 
M.L.J. 65. 


Appeal against the decree of the Court of the 
Subordinate Judge, Udumalpet, dated 28th 
February, 1973, and passed in I.A. No. 66 of 
1973 in O.S. No. 409 of 1948. 


S. Nainar Sundaram, V. Natarajan and V. Nicholas» 
for Appellant. 


M.R. Narayanaswamy and S. Jayaraman, for 
Respondent. 
The Court delivered the following 


JupcMENT.—The second defendant in O.S. 
No. 409 of 1948 on the file of the Court of 
the Subordinate Judge of Udamalpet is the 
appellant herein. The plaintiff: filed the suit 
for partition in the year 1948 and for posses 
sion of their 2/3rd share in one half of the suit 
property and for mesne profits. A preliminary 
decree was passed on 25th January, 1950. As 
against that, thera was an appeal in A.S. 
No. 426 of 1950 to this Court, and by judg- 
ment dated 27th October, 1954, the plaintiffs 
were given mesne profits from 14th December, 
1948, till date of delivery of possession of the 
property. On llth February, 1957, the plain- 
tiffs applied for passing of the final decree. A 
commissioner was appointed who made three 
reports on 27th October, 1958, 12th November, 
1958 and 17th December, 1958. After the 
receipt of these reports, there was an interim 
final decree on 14th February, 1959. As against 
that interim final decree, there was an appeal 
which was dismised. On 28th February, 1973, 
there was a final decree directing mesne profits 
being paid at the rate of Rs. 500 per annum 
from 14th December, 1958, till date of delivery 
of possession. It is this direction that is now 
objected to. 


2. The learned counsel for the appellant con- 
tended that though there may be more than 
one preliminary decree in asuit for partition, 
there could be only one final decree and that 
the Code of Civil Procedure does not envisage 
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passing of piecemeal final decrees. In support 
of this submission he relied on a decision of 
this Court in Thyegarajan v. Sundaravelu.t In 
that case, a final decree had already been pass- 
ed on 31st July, 1967, before the enquiry into 
the meane profits waa completed. There was 
no interim final decree as here. The order 
completing the enquiry into mesne profits was 
passed on 30th April, 1970. It was contended 
that more than one final decree could be- 
passed in a partition suit. It was argued that 
if a partition suit comprised various items, 
more than one final decree could be passed;. 
but in respect of each item, there could be 
only one final decree and not more than one, 
and that final decree should be final and 
complete with regard to that item. It was 
also pointed out that the mesne profits accru- 
ing from the said property formed part and 
parcel of the corpus and that there could not 
be a piecemeal final decree in respect of the 
Same item or property, one relating to the 
corpus and the other relating to mesne profits. 
I am unable to agree that this decision has 
any application to the facts of this case. That 
was a case where a final decree had already 
been passed on 31st July, 1967. When once- 
the suit was completely decided by the Court, 
the Court had no jurisdiction to pasa any fur- 
ther order regarding the mesne profits. There-- 
fore this decision had to be understood only 
in the light of the peculiar facts, namely, that 
the suit itself had been finally decided by the- 
Court and that it therefore erroneously assumed 
jurisdiction to gointo the mense profits. It- 
could not do so. 


3. Another decision to which my attention 
was drawn is that of the Patna High Court 
in Sudarsman Dass v. Ramkripal Das.) In that 
case for partition, in the plaint the plaintiff” 
claimed a decree for mesne profits past 
pendents lite and future profits. By the 
judgment of the trial Court, the suit was 
dismissed. The trial Court held that the 
plaintiff was not entitled to any share and in 
that view, there was no question of any mesne 
profits. That judgment was set aside ultimately 
by the Judicial Committee of the Privy 
Council in November, 1949. The preliminary 
decree had therefore to be in accordance- 
with the judgment of the Judicial Committee. 
However, there was no mention in that decree 
about the plaintiff’s claim to meme profits.. 
On these facts, it was pointed out that during 





1. (1972) 1 M.LJ.230: 85 L.W. 95: A.LR. 1972 
Mad. 216, 


2. ALR. 1967 Pat. 131. 
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‘the proceedings for passing the final decree, 
mesne profits should have been enquired into 
at least with regard to past pendente lite and 
that neither the plaintiff took any step in 
‘that direction nor did the Court do anything 
‘in that respect. When the final decree was 
passed without any reference to mesne profits 
‘or even any direction to mesne profits to be 
‘determined later on, the plaintiff could have 
appealed against that final decree, but he did 
mot do so, It is in the light of these facts that 
the Patna Hight Court held that there could 
mot be any enquiry into mesne profits. Here 
also it could be seen that the Court had 
tightly or wrongly disposed of the matter 
without any reference to mesne profits and it 
is thereafter that the question regarding 
‘mesne profits was agitated. It was held that 
the Court did not have any jurisdiction to do 
:s0. This case also has to be understood in 
‘the light of the fact that the matter has already 
‘been disposed of by the Court and it wanted 
to consider the question of mesne profits after 
finally passing a finaldecree. In the present, 
case the decree dated 14th February, 1959 was 
itself in the nature of an interim final decree. 
Ex facie it stated that it was not a final decree 
disposing of the suit in toto. Against that 
decree, there was an appeal and that appeal 
was dismissed. Therefore what was sub- 
sequently passed is only a continuation of. the 
said final decree proceedings and it is now 
that the suit must get terminated. In these 
circumstances, I donot find any infirmity in 
the order of the Court below in giving the 
direction regarding the sum of Rs. 500 as 
meane profits. 


4. The learned counsel for the appellant 
next contended that even assuming that the 
Court had jurisdiction to pass a decree in 
Yeapect of mesne profits at this stage, still it 
‘could do so only for a period of years 
‘from the preliminary decree and not beyond 
that date. For this purpose, reliance was 
‘placed on Order 20, rule 12 of the Code of 
‘Civil Procedure. It provides that where a suit 
is for the recovery of possession of immovable 
property and for rent or mesne profits, the 
Court may pass a decree directing an inquiry 
as to rent or mesne profits from the institution 
of the suit until (i) the delivery of possession 
to the decrecholder, (i) the relinquishment of 
possession by the judgment-debtor with notice 
to the decrecholder through the Court, or 
(1) the expiration of three years from the 
date of the decree whichever event first 
occurs, (Vide Order 20, rule 12. clause (c), 
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Civil Procedure Code, The question whether 
Order 20, rule 12 is applicable to a suit for 
Partition has been the subject-matter of a 
decision by a Full Bench of this Court in 
Basavayya v. Guruvayya!, in which there is a 
reference to an earlier decision of a Bench of 
this Court in Kasi v. Ramanathan Chettiar.1 The 
Full Bench observed as follows:—Ordinarily 
there will be one preliminary and one final 
decree, but as pointed out in Kasi v. Ramanathan 
Chettiar?, there is nothing in the Civil 
Procedure Code which can be construed as a 
prohibition against the Court, in proper case, 
passing more than one preliminary decree and 
one final executable decree ina suit. The 
relevant, provisions of the Code and the earlier 
rulings of this and the other High Courts are 
reviewed in the judgment of Patanjali Sastri, J. 
with which we are in respectful agreement. A 
judicial determination of the amount of future 
profits has to be made with reference to any 
one of the three events specified in Order 20, 
tule 12, sub-rule (1) (c), whichever event 
first occurs. If a preliminary decree awarding 
Possession contains a direction for enquiring 
into future mesne profits the suit or that part 
of thesuit relating to future mesne profits 
continues to be pending and the decreeholder 
might move the Court to hold an enquiry and 
passa final decree awarding such profita 
without the necessity of filing an application 
within the period prescribed by Article 181 
of the Limitation Act.” Later in the same 
decision at page 179, it was observed as 
follows :— 


“We have dealt at some length on the 
scope and effect of Order 20, rule 12, Civil 
Procedure Code, in view of the strong 
reliance placed on ita terms by the learned 
Judgesin Ghulusam Bibi v. Ahamadsa Rowther® 
which however like the present case, was a 
suit for partition. We have already stated 
that Order 20, rale !2 relates to “mesne 
profits” in the sense in which that expres- 
sion is defined in section 2, clause (12) of the 
Civil Procedure Code. The claim ofa 
plaintiff suing for partition and his share of 
the profits accruing from the lands 
pending the suit is not, properly speaking, a 
claim for “Mesne Profits” and Order 20, 
nan 
I. (1951) 2 M.L.J. 176 at 178; 64 LW. 
659; LLR, (1952) Mad, 173: AIR, 1951 Mad. 
938. 
2. (1947) M.W.N, 732: (1947) 2 MLJ. 523. 
3. (1919) LLR. 42 Mad. 296: ALR. 1919 Mad. 
998. 
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rule 12, Civil Procedure Code, has no 
application to such a Case. Order 20, 


rule 18 (2), Civil Procedure Code provides 
that if a partition of immoveable property 
cannot be conveniently made without further 
enquiry, the Court may pass a preliminary 
decree declaring the rights of the several 
patties interested in the property and 
giving such further directions as may be 
required. In our opinion, this rule does not 
mean that all directions which may be 
necessary or proper to be given in a partition 
suit before a final decree is passed should 
be given at the stage of the preliminary 
decree itself. It may be necessary in a 
partition suit not merely to divide the 
properties, but also to realise outstandings, 
‘discharge common liabilities, sell properties 
not capable of easy division, direct different 
sharers to account for different periods of 
time in respeet of profits of different pro- 
perties, adjust the equities between the 
partiesand give directions from time to 
time to the commissioners appointed to 
divide the properties or take accounts. It is 
not reasonable to suppose that the power 
ofthe Court to give directions in respect of 
all or any of these matters must be exercised 
only at the time of passing the preliminary 
decree and ìs exhausted with the passing of 
that decree. If Order 20, rule 12 or the 
analogy of that rule is to be applied to suits 
for partition, as was done in Ghulusam Bibi 
v.  Ahamadsa Rowthsr a direction for an 
enquiry into profits past or future, can be 
given only at the time whena decree for 
possession of the property is, passed, that is 
to say, at the time of the pasting of a final 
decree for¥partition of the properties when 
alone the sharers would be entitled to get 
possession of their respective allotments. On 
the completion of such enquiry, a further 
final decree in respect of profits will have 
to be`passed This was the view taken by 
Oldfield. J., in Mahalakshmamma v. Rajamma,* 
I might mention that the conclusion of the 
learned Judge was affirmed in L.P.A. 
Nos. 116 aud 58 of 1917”. 


5. The above Full Bench decision itself envi- 
sages more than one direction being given at 
different stages of the proceedings in the 
passing of the final decree. There can thus 





1, (1919) LL.R 42 Mad. 296: A.I R. 1919 Mad. 998. 
2. (1918) 43 I.C. 458: A.I.R. 1919 Mad. 868 (1). 
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be directions from time to time. It also shows 

that the provisions of Order 20, rule 12 did notl 
apply to a partition suit aad that the proper 

provision to be applied is Order 20, rule 18. In 

fact, Order 20, rule 18, C.P. Code., opens with 

these words, namely, ‘‘where the Court passes 

a decree for the partition of property or for 

the separate possession of a share therein“ 

This is a-pecial provision made for suits for 

partition and order 20, rule 12, CP. Code 

applies to a suit for the recovery of possession 

of animmovable property and for rent and 

mesne protits. The two provisions are design. 

ed to meet different situations. Therefore, 

the restriction contained in Order 20, rule 12, 

sub-rule 1 (c) will not apply to partition suits. 
which are governed by Order 20, rule 18 of the 

Code of Civil Procedure. 


6. Learned counsel for the appellant invited 

my attention to the decision of the Supreme 

Court in Subbanna v. Subbanna.t That case 

dealt with the provisions of Order 20, rule 12 of 
the Code of Civil Procedure which as already 
held by the Full Bench of this Court is not 
applicable to a case of this nature. The deci- 

sion of the Andbra Pradesh High Court in 

Venkata v. Lakskmi3 is on a suit between a 
principal and an agent to which the provi- 
sions of Order 20, rule 18 have no application. 

It is therefore unnecessary to consider that 
decision any further. The only other decision 

cited by the learned counsel for the appellant 

is thatin Palanivel Pillai v. Sivakolundhu Odayar* 
That was also a suit for partition. At page 68 

it was observed that it wag well-settled that 

there could be more than one preliminary 

decree and, more than one final decree. How- 
ever, restrictions contained in Order 20, rule 12 
were considered to be applicable even toa suit 
for partition and the decision of the Full Bench 

cited supra appears to have been not noticed 
in that decision. As there is a Full Bench deci- 
sion laying down that Order 20 rule 12, C.P. 

Code is not applicable to suits tor partition, the 
decision in Palanivel Pillai v. Sivakolundu O dayar? 
does not appear to be good law There isno 
merit in the appeal and it is accordingly dis- 
missed. ‘There will be no order as to costs in 
this appeal. 


S.J. 


1. (1976) 1 M.LJ (S.C) 67: (1866) 1 An W.R. 
(S.C) 67: (1966) 1S.0.J 269: (1965) 2 S.C.R. 661: 
ALR. 1965 S.G. 1325. 

2, (1967) 1 An L.T. 104:A.1.R. 1967 A.P, 64, 

3. (1977)2 MLJ 65. 


Appeal dismissed. 














1] 
IN THE HIGH COURT OF JUDICATURE 
AT MADRAS. 

Present :—JV.S, Ramaswami, F. 
Rajanarayanaperumal Temple, Melaiyur, 


Sirkali taluk, by its Executive Officer 

‘ A ppellant* 
a 
Rethinam Pillai. Resbondent. 


(A) Tamil Nadu Hindu Religious and Charitable 
Endowments Act (XXIl ef 1959), section 109 -- 
Transfer of property belonging to temple by former 
trustee—Sutt for recovery of possession with . future 
profits—Limitation—Suts held not barred by virtue 
of section 109. 


(B) Madras Minor Inams (Abolition and Conversion 
into Ryotwon Act (XXX of 1963), section 41—Scope, 


M, who was a trustee of a temple purported tO 
exchange the suit property belonging to the 
temple with another property belonging to on€ 
B in 1941 under the original of Exhibit A-4, 
dated 2nd December, 1941. Subsequently, 
within two days thereafter, under the original 
of Exhibit A-5, dated 4th December, 1941, the 
suit property w..8 purchased in the name of B, 
the wife of M. M died in the year 1942, 
The members of M’s family continued to be 
trustees of the temple till 1967. In that year 
different trustees were appointed. The temple 
represented by the trustee and executive 
officer filed the suit for recovery of possession 
with future profits of the temple land that was 
exchanged by M. Pending suit B died. R who 
was the adopted son of M was brought on 
record. The Courts below concurrently held 
that the suit was barred by limitation and that 
the defendants acquired title by adverse poses- 
sion. The trial Court also held that the 
provisions of Act XXX of 1963 were a bar 
to the maintainability of the suit and that the 
plaintiff could not sue for possession without 
seeking to set aside or cancel the exchange 
deed, the original of Exhibit a-4. On second 
appeal, 

Held: 1t was clear that section 109 of Act XXII 
of 1959 providing that nothing contained in 
any law of limitation for the time being in 
force shall be deemed to vest in any person 
the property or funds of any religious institu- 
tion which had not vested in such person or his 
predecessor in title before the 30th September, 
1951 was a special provision regarding the law 
of limitation and that would prevail over the 
gencral provisions contained in the Limitation 
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Act. By 30th September, 1951 (specified in 
section 109 of Act XXII of 1959), twelve years 
had not elapsed after M's death. Therefore 
undoubtedly by 30th September, 1951 the 
property had not vested in the defendant, 
That meant in spite of the provisions in the 
Limitation Act the plaintiff was entitled to 
recover possession. [Para. 12.} 


Question of title was purely within the jurisdic- 
tion of the Civil Court and not within the 
jurisdiction of the Tribunal or Special Appel- 
late Tribunal (under Act XXX of 1963). There-- 
fore any decision rendered by the Civil Court 
(not being the Court of the District Munsif or 
the Court of Smal) Causes) regarding title 
would conclude the iseue when the parties went 
before the Tribunal or the Special Appellate 
Tribunal. [Para. 16.] 


The suit was decreed for possession with. 
future mesne profits. [Para. 21.) 
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_Appeal against the decree of the District Judge, 
East Thanjavur at Nagapattinamin Appeal 
‘Suit No. 174 of 1975 preferred against the 
decree of the Court of the District Munsif of 
Sirkali in Original Suit No. 671 of 1959. 

E. Padmanabhan, for Appellant. 

V. Ratnam, for Respondent. 

The Court delivered the following 
_Jopowanr-—The main question in this Second 
Appeal filed by the plaintiff is whether the 
plaintiff’s title had been extinguished by the 
law of limitation. The plaintiff is the Sri 
Rajanarayanaperumal Temple, Melayur repre- 
sented by its trustee and Executive Officer. The 
-suit is for recovery of possession with future 
profits of an agricultural land whose extent is 
‘96 cents comprised in R. S. No. 169/6, 
Melayur, Sirkali taluk. It is not in dispute that 
the suit property belonged to the temple, the 
-same having been granted as an iruwaram inam. 


2. One Manikkam Pillai was formerly the 
trustee of the temple. In the year 1941, he 
purported to exchange the suit property with 
another property of one Muthiah Pillai. The 
other property is said to be comprised in two 
survey numbers whose total extent is 92 cents. 
The exchange was under the original of Exhi- 
bit A-4, dated 2nd December, 1941. Within 
two days thereafter, that is under the original 
-of Exhibit A-5 dated 4th December, 1941, the 
suit property was purchased in the name of 
the first defendant to the suit, who is no other 
than the wife of the said Manikkam Pillai {the 
then trustee). In effect, the trustee (Manikkam 
Pillai) got the suit property which is admittedly 
that of the temple transferred to his wife's 
name in a circuitous way, that is by transferr- 
‘ing it to Muthiah Pillai m exchange for another 
property and getting a sale deed from 
Muthiah Pillai in the name of the wife (first 
defendant). It is common ground that 
Manikkam Pillai died in the year 1942; and 
the members of his family continued to be 
‘trustees of the temple till 1967. Only in that 
yoar, the present trustees were appointed. 
Later an Executive Officer was also appointed 
for the temple. 


3. The case of the plaintif has been that the 
alienation by the then trustee Manikkam PiJlei 
is void and that the plaintiff is entitled to 
-recover possession with mesne profits. Bakkiatha~ 
chi, the widow of Manikkam Pillai was the sole 
defendant originally impleaded in the suit. 
She died psnding suit and Rethinam Pillai, 
the adopted son of Manikkam Pillai has been 
impleaded as the second defendant. He 
-contested the suit mainly on the ground of 
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limitation. He also contended that by virtue 
of the Madras Inams (Abolition and Conver- 
sion into Ryotwari) Act, XXXof 1963, the 
plaintiff’s right, if any, should be held to be 
barred. The Courts below have concurrently 
found that the suit is barred by limitation and 
that the defendants must be held to have 
acquired title adverse possession. ‘The trial 
Court has also held that the provisions of Act 
XXX of 1963 are a bar for the maintainability 
of the suit and farther the plaintiff cannot 
sue for possession without seeking to set aside 
orcancel the exchange deed, the original 
of Exhibit A-4, 


4. In this Second Appeal by the plaintiff it 
is not seriously disputed by the respondent 
that the alienation under the original of Exhibit 
A-4 made by Manikkam Pillai is void. When 
the alienation was made, the Madras Hindu 
Religious Endowments Act, IL of 1927 was 
applicable. Under section 44-B of the said 
Act (which corresponds to section 41 of Act 
XXII of 1959), any exchange, gift, sale or 
mortgage and any lease for a term exceeding 
five years of the whole or any portion of any 
inam granted for the support or maintenance 
of a temple etc., shall be null and void. 
Therefore the alienation under the exchange 
deed is clearly void and there is no need for 
the plaintiff to ask for cancellation'or setting 
aside the said document before secking to 
recover possession of the property. This position 
ig not disputed by Mr. V. Ratnam, learned 
counsel for the respondent. 


5, As I said the question is whether the suit 
is barred by limitation. Two contentions were 
raised on behalf of the plaintiff-appellant in 
this regard. The first is that by virtue of 
Article 96 of the Limitation Act of 1963, the 
suit is within time. The second is based on 
section 109 of the Tami] Nadu Hindu Religious 
and Charitable Endowments Act (XXII of 
1959). I am of the view that but for section 
109 of Act XXTy of 195g, the suit cannot be 
saved from the bar of limitation and the inter- 
pretation sought to be made by the learned 
counsel for the plaintiff on Article 96 of the 
Limitation Act of 1963 is not acceptable. 


6. Article 96 corresponds to Article 134-B of 
the Limitation Act of 1908. The difference 
between these Articles is that while under the 
earlier one, time begins to run from the data 
of death, resignation or remeval of the transfer- 
or under the Article in the new Act, the third 
column is: 


“The date of death, resignation or removal 
of the transferor or the date of appointment 


i 


of the plaintiff as manager of the endowment, 
whichever is later,” 


The starting point of limitation from the date 
of appointment of the plaintiff as manager has 
been newly introduced under the Act of 1963 
and the Article makes it clear that a suit for 
recovery of possession can be filed within twelve 
years either from the date of the death or 
removal of the transferor or the date of appoint- 
ment of the plaintiff as manager whichever is 
later. The contention of Mr. E.Padmanabhan, 
learned counsel for the plaintiff was that the 
trustees for the temple having been appointed 
only in the year 1967 and the suit having been 
instituted in 1969 itself, the suit is not barred. 


7. But this contention overlooks one important 
aspect, namely that the new Article would have 
no application if the title of the temple had 
been extinguished even prior to the coming into 
force of the Limitation Act of 1963. In the pre- 
sent case, as already seen, the alienation was 
in the year 1941 and the alienating trustee 
died in the year 1942. As the law then stood, 
Arti le 134-B of the Act of 1908 would apply, 
which means that a suit for recovery of posses- 
sion ought to be filed within 12 years of the 
death of Manikkam Pillai. Before the coming 
into force of the Limitation Act of 1963. more 
than 12 yeara have elapsed after the death of 
the transferor. That means by virtue of 
section 28 of the old Act, the temple’s right to 
the suit property shall be deemed to have been 
extinguished, unless section 109 of Act XXII of 
1959 comes to its rescue. 


§. There can be no doubt that if the present 
suit had been filed prior to the coming into 
force of the Limitation Act of 1963, it mast be 
necessarily held that the suit is barred ander 
Article 134-B of the old Act and the plaintiff 
would have been non-suited unless the suit is 
saved by section 109 of Act XXII of 1959.There 
is nothing in the new | imitation Act to revive 
a right which had been extinguished even prior 
to the coming into force of the said Act. On 
the contrary, section 31 (a) of the new Act says 
that nothing in the Act shall enable any suit, 
appeal or application to be instituted, preferred 
or made, for which the period of limitation 
prescribed. by the Indian Limitation Act, 1908 
expired before the commencement of this Act. 
9. InChinna Feayangar Mutt, Tirupathi v CV. 
Puruthotham! a single Judge of the Andhra 
Pradesh High Court was of the view that in 
spite of section 31 of the new Limitation Act, 
Article 96 of the new Act would be applicable 


ea POST TS 
1. (1978) 2 An. W.R, 302: ALR, 1974 A.P, 175, 
MLJ—21 
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even in a case where the alienating trustee had 
ied more than 12 years prior to the coming 
into force of the new Limitation Act. But this 
decision of the single Judge has been overruled 
by a Division Bench of the Andhra Pradesh 
High Court in C. V. Purushotham v. Chinna 
Seeyangar Mutt, Tirupathi1 In second Appeal 
Na. 400 of 1972,(Sernathammal and others v. Tamil 
Nadu State Wekf Board, by judgment dated 
lith July 1975, Natarajan, J., held that the 
suit for recovery of tbe properties alienated in 
the years 1953 and 1955 by the prior mutha- 
valli was not barred because it had been filed 
within twelve years from the date of the consti- - 
tution of the Wakf Board. Second Appeal 456 
of 1972, (Thnngiak Velar and another v. Tamil 
Nadu State Wakf Board decided by the same 
learned Judge by judgment dated 29th July 
1975 is also a similar case In the latter of tha 
two cases, the learned Judges has referred to 
the decision in Chinna Jeeyangar Mutt, Tirupathi 
v. C.V. Purushotam? with approval. Unfortu- 
nately the fact that that decision had been 
reversed in C V. Purushotham v. Chinna Jesyangar 
Mutt, Tirupathi® had not been brought to the 
notice of the learned Judge. However, 
in neither of these two judgments, it has been 
held by the learned Judge, that even if the 
right to recover property had been extinguished 
by operation of the law of limitation as it then 
stood (prior to the coming into force of the 
Limitation Act of 1963), a suit can be main- 
tained after tha coming into force of the later 
Act Jn fact, in Second Appeal No 456 of 
1972, the facts are that the alienating mutha~ 
valli was alive even on the date of suit 
and there is nothing to show that he had either 
resigned or had been removed more than 12 
years prior to the institution of the suit. There- - 
fore, there was no question of the right having 
been extinguished even prior to the coming 
into force of the new Limitation Act. In 
Second Appeal No. 400 of 1972 the facts are 
not clear as to the date of death or resigna- 
tion or removal of the alienating muthavalli. 


10. In State Wakf Boardv. Subramanyam', 
Ismail, J., had to consider the question 
whether the suit was within time under Arti- 
cle 96 of the new Limitation Act That was 
also not a case where the tight had been extin- 
guished prior to the coming into forca of the 
new Limitation Act, for the alienating trustee 

a =e 

1. (1975) 1 APLJ. 142: (1975) An L.T. 102: 
(1975) 2 An, W.R. 114: ATR. 1975 A.P 153, 

2. (1978) 2 An. W R; 302: A, I. R. 1974 A.P. 175. 

8. A.L.R. 1975 A.P. 153. 

4. (1976) 2 M.L.J. 263: LLR. (1976) 2 Mad, 
79: 89 L.W. 467: ALR, 1977 Mad. 79. 
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had died only in the year 1953, and twelve 
years had not passed before the New Ast 
came into force. 


Ij. In my judgment (Damodaran Chetty v. 
Govindasami Chetty and others)! I had to con- 
sider the question as to whether a suit 
which had become barred under Article 
142 of the old Limitation Act can be 
maintained uoder Article 65 of the new 
Limitation Act. J have held that if the suit 
had been barred under Article 142 of the old 
Act, the right of the plainuff to tecover the 
* immovable property had become extinguished 
even prior to the coming into force of the 
new Act and there is nothing in the new Act 
to revive the right. In that judgment I have 
explained the observations of the Supreme 
Court in Nair Service Society v.K. C. Alexander,® 
and also reterred to Ambika Prasad v Ram Ekbal 
Rai,* and Gurbiadar Singh v. Lal Singhs A 
different view bas been taken by Alagiriswami, 
J., as be then was, in Konnappa Mudaliay v. 
Munuswami Mudaliar®, but that decision has 
since been over: uled by a Division Bench of 
this Court in Southern India Education Trust by 
C. A. Mohamed lbrahimv M. S. Jagadambal®, 
What applies to Arncle 142 read with section 
28 of the old Act would also apply to Arti« 
cle 134-B read with the above said section. 


12. Therefore unless the second line of argu- 
ment, namely that based on section 109 of 
Act XXIi of 1959 is acceptable, the suit must 
be held to be barred by limitation ' But I am 
of the view that the learned counsel for the 
plaintiff-appellant is on firm ground in respect 
of his contention based on section 109 of Act 
XXII of 1959. That section isin the follow- 
ing terms: 


“Nothing contained in any law of limita- 
tion for the time being in force shall be 
deemed to vest in any person tbe property 
or funds of any religious institution which 
had not vested in such person or his predeces- 





sor-in-title before the 30th September, 

1951”, 

1. G S Nos, 109 of 1964 and 2 of 1969, dated 13th 
July 1971. 


2. (1969) 1 S.G.J. 455: (1968) 3 S.G.R. 163: 
ALR 1968 S.C. 1165 

3 (19.6) 1S.C.R. 758° ALR. 1966 S.C. 605. 

4. (1966) 2 M.L.J. S.G. 8 (1966) 2 S.C J. 157: 
(1°66 2 An. W.R. (S.Q) 8: (1965) 3 S.C.n. 63: 
AL. 1965 S.C. 1553. 

5. (1971) -4 LW. 355: A.LR. 1970 Mad. 328. 

6. (1971) 84 L.W. 815s (1972) 1 M.L]. 379 
A.I.R. 1972 Mad, 162. 
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It is clear that this is a spesial) provision 
regarding the law of limitation and that would 
prevail over the genera! provisions contained 
in the Limitation Act Unless the plaintiff's 
title had been extinguished prior to 30th 
September, 1951, then undoubtedly it is 
entitled to recover the property by virtue of 
this section. Natesan, J., in his judgment, 
(Gevindaswami v. Mbottayan Chelttar and 
another," had to consider the above section, 
The learned Judge. has held that unless the 
defendant had prescribed title to the pro- 
perty by 30th September, 1951, the property 
cannot be said to have vested in him by the 
sale and therefore there was no question of 
the deity’s utle being lost by the Jaw of limi- 
tation. In the present case, as already seen, 
Manikkam Pillai the alienating trustee died 
in the year 1942. It is not anybody‘s case 
that he had either resigned or that he had 
been removed prior to his death. By 30th 
Scptember, 1951, twelve years had not elapsed 
after Manikkam Pillais death. Therefore 
undoubtedly by 30th September, 1951 the pro- 
perty bad not vested in the defendant. That 
Means in spite of the provisions in the Limi-| 
tauon Act, the plaintiff is entitled to recover 
possession. 


13. Mr. V. Rathnam, learned counsel for the 
respondent contends that the property isa 
minor inam, that Act XXX of 1963 applies and 
by virtue of the various provisions contained 
in that Act and the fact that the settlement 
authorities have sued a patta to the defendant 
it must be held that the plaintiff has no ttle. 
lt is admitted that originally patta was granted 
by the Settlement Officer to tbe plaintiff by 
order dated 30th September, 1954, Bur subse- 
quently, that 1s on 12th November, 1976, the 
Tribunal has reversed the order of the Settle- 
ment Officer and granted patta to the respon- 
dent. This is said to be on the basis of the 
judgment of the Court below in this very 
suit and alto because the respondent is in 
possession. However, the plainuff-temple has 
filed a Special Tribunal Appea! to this Court 
and the same is said to be - pending. 


14. The contention of Mr. Rathnam is that 
by virtue of Act XXX of 1963 the property 
vested in the Government and as patta has 
been issued to the respondent, the plaintiff- 
temple has no longer any right. But this is 
not tenable. The provision regarding vesting 
under Act XXX of 1963 is similar to those in 
Act XXVI of 1948. The provisions relating to 


1. S.A, No, 1220 ol 19606, dated 15th November, 
1968, i 


tj RajanaBAVamAPohiMan tamřLk b. Rivsinast piLiar (Ramasivans, J-j 


grant of ryotwari patta are also similar in 
both the Acts. It is Settled Jaw that the 
question of title has always to be decided by 
tbe civil Court and the provisions of Act 
XXVI of 1948 do not in any way take away 
the civil Court's jurisdiction te decide such a 
question.—See Sossai Udayar v. Andiyappan'; 
Adakalathammal v. CGhinnayan Panipundar*; 
Krishnaswami Thevar v. Perumal Kongr®; Md. 
Mustafa Ma:akayar v. U dayanackiammal*; State of 
Madras vw, Balamanavala Reddar*; Lakshmi- 
narayana Ayyar v. Nallacki Ammal*; and Raja- 
sekaran v. Elumalai Gounder". 


15. The law is not different under Act XXX 
of 1963-sse Judgment of Gokulakrishnan, J. 
Poosari Mahali.gam Pandayam and others v. 
Muthuswamy Thevar and others®, judgment of 
Mohan, J., Sormethammal v Ramachandran and 
others? and the judgment ef Sethuraman, J., 
in ma Mosque, Salavakkam v. Sulaiman Sherif 
and another }°, In the last of the cases, Sethu- 
raman, J , has pointed out that the jurisdiction 
of the Assisant Settlement Officar is merely for 
the purpose of granting a patta and not to 
decide any dispute as to title. His jurisdiction 
ad well as that of the Tribunal is restricted to 
the question of issue of ryotwari patta. The 
learned Judge held that neither the Settlement 
Officer nor the Tribunal has jurisdictien to go 
into the question of title to the land as such. 


16. Section 43 of Act XXX of 1963 speaks 
about res judicata. I will extract the said section: 


(1) The decision of a Tribunal or the 
Special Appellate Tribunal in any proceed- 
ings under this Act on any matter falling 
within its jurisdiction shall be binding on the 
parties therete and persons claiming under 
them, in any suit or proseeding in a Civil 
Court, in so far as such matter is in issue 


1. (1959) 1 M.L.J. 195. 

2, (1959) 1 M.LJ. 314: ALR. 1959 Mad. 447, 
3. (1961) 1 ML.J. 168, 

4. (1968) 2 M.L.J. 58. 

5. 85 L.W. 141: ALR. 1978 Mad. 14. 

6. (1974) 1 M.L J. 424. 

7. (1976) 1 M.L-J. 288. 

8 (1974) T.N LJ. 162., 

9, (1975) T.N.L.J. 151. 

10. (1977) T.N.LJ 151, 
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between the parties or persons aforesaid in 
such suit or proceeding. 


(2) The decision of a Civil Court (not 
being the Court ofa District Munsif or a 
Court of Small Causes) on any matter falling 
within its jurisdiction shall be binding on 
the parties thereto and persons claiming 
under them in any proceeding under this 
Act before a Tribunal or the Special 
Appellate Tribunal in so far as such matter 
is in issue between the parties or persons 
aforesaid in such proceeding.” 


As it is clear from the provisions of the Ac¢ 
that the question of title is beyond the jurisdic- 
tion of the Tribunal or the Special Appellate 
Tribunal, any decision by them -would not 
attract the bar under section 43 (1) regarding 
such question. In fact sub-section (2) quoted 
above puts the matter beyond any controversy. 
That provision makes it clear that regarding 
matters which are within the jurisdiction of 
the civil Court, a decision of that Court would 
be final and would be binding on the parties 
when they go before the Tribunal or the 
Special Appellate Tribunal. Question of 
title is purely within the jurisdiction of the 
civil Court and not within the jurisdiction of 
the Tribunal or Special Appellate Tribunal. 
Therefore any decision rendered by the civil 
Court (not being the Court of the District 
Munsif or the Court of Small Causes) regarding 
title would conclude the issue even when the 
partics go before the Tribunal or the Special 
Appellate Tribunal, 


17. Here the original title of the temple is not 
in dispute. The only question is whether its 
title had been extinguished by the law of 
limitation. The authorities who granted patta 
are certainly not called upon to decide such a 
question. 


18. Thereis nothing in the judgment 
Mohamed. Abubacker vw. R. Renganathan Chettiar 
and others? against the above position. There 
is one observation which is liable to be 
misunderstood. It is stated that the question 
of title will have to follow adecision under 
the provisions of the Act (Act XXX of 
1963) to grant patta. From this it ig 
certainly not meant that if a party obtains 
patta before the Tribunal or the Special 
Appellate Tribunal, as the case may be, he 
should succeed in the civil Court on the 
question of title also. The Division Beneh has, 
On O 


L a L.P. A. No, 18 of 1968, dated 24th June, 1969," 
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made it clear that ‘which of the competent 
claimants to title is entitled to succeed will ba 
a matter to be finally settled by a civil Court.’ 
The earlier reference that question of title will 
have to follow a decision under the provisions 
of the Act (Act XXX of .963) to grant patta 
had obviously been made because in that case 
it was thought that the civil Gourt may decide 
the question of title after the patta proceedings 
were over. However, even for postpuning a 
decision regarding the question of title by the 
civil Court (till patta proceedings ate over), 
there is no provision in the Act and the Bench 
which decided the Letters Patent Appeal has 
not referred to any provision nor has it given 
any reason. Hence the decision in the Letters 
Patent Appeal, for postponing a decision by 
the Civil Court, regarding title, should be held 
to be confined to the facts of that case. 


1g. Mr. Rathnam referred to section 8 (2) of 
Act XXX of 1963 which saya tbat notwithstand- 
ing anything contained in Act XXII of 1959, 
the provisions in that section shall apply in the 
case of lands in an irsvaram minor inam 
granted for the support or maintenance of a 
religious institution and contended that by 
virtue of this provision, the plainsiff cannot 
invoke section 109 of Act XXII of 1959. 
This is not tenable. Section 8 relates to grant 
of ryotwari patta and sub-section (2) thereof 
specifies certain categories of persons who 
should be granted patta and that provision 
is made a non-obstanie clause, the effect of 
which is that whatever be the provisions in 
Act XXII of 19:9, the categories of persons 
mentioned in section 8 (2) of Act XXX ot 1463 
are entitled to patta. But it must be remember- 
ed that the question of title is different from 
the obtainmg of patta and the provision relied 
on has nothing to do with the operation oi 
section 109 of Act XXII of 1959 which is only 
a special provision relating to limitation. 
Therefore if the plaintiffs suit is not barred 
by virtue of section 109 of Act XXII of 1959, 
there is no use of the plainuff invoking 
section 8(2) which only relates to patta pro- 


ceedings. 


26. The plaintiff temple is not claiming any 
title to the 92 cents uf land in R.S. Nos. 168/2 
and 170/5 covered by the exchange deed, the 
original of Exhibit A-4. As the title to the 
sult property, mamely R.S. No. 169/6, had 
not passed from the plaintiti-temple, the 
plainuff did not get title to the alternative 
property, namely R.S. Nos. 168/2 and 170/5. 
Tno learned counsel for the plaintiff-tempie 
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concedes that the temple does not claim any 
title to the 92 cents land covered by the said 
deed of exchange. As already noticed even 
after Manikkam Piilai’s death, his family 
members were functioning as the trustees of 
the plaintiff-temple till 1967. Therefsre the 
said 92 cen s of land hid been with them and 
even after the new trustees were appointed in 
1967 it continues to be with them. It is made 
clear that the plaintiff-temple has no title to 
the said 92 cents and the same should belong 
to the second defendant. 


21 In the result the second appeal is allowed. 
The decrees and judgments of the Courts 
below are set aside and the suit is decreed for 
possession with future mesne profits which are 
to be determined on an application under|: 
Order 20, rule 12, Code of Civil Procedure. 
The plaintiff would have its costs throughout, 


S.J. 





4Sppeal allowed, 


PERIANNA CHETTIAR 7. 5, 


IN THE HIGH COURT OF JUDICATURE 
AT MADRAS. 


Parsent:—V. Sethuraman, F. 


N.A. Perianna Chettiar (died) and others 
.. Appellant* 


D. 


Seora Radhakristna Chetti and others 
.. Respondents, 


Transfer of Property Act 'IV of 1882), section 69 
—Suit on mortgage to recover balance of amount 
due—Sale of hypotheca by mortgagors—Purchass 
thereof by defendant on behalf of joint family - Suit 
on mortgage by original mortgagee alone—Original 
mortgagee dying as undivided membsr—Family 
arrangement allotting some properties to the 
members of the family—No decision on outstandings 
including the mortgage, in question—Suit on the 
mortgage whether maintainable by one member. 


Contract Act (IX of 1872). sictions 59 and 60— 
Appropriation in the case of single debt by agreement 
only and not by unilateral choice of dsebter—General 
principle te appropriate first for interest and then 
towards principal applicable. 


Hindu Law—Partial Partition, if permissible. 


Civil Procedure Code (V. of 1908), Order 34, rule 1 
— Parties to suit relating to mortgage. 


Order 34, rule 1 of the Code of Civil Procedure 
provides that all persons having an interest 
either in the mortgage-security or in the right 
of redemption shall be joined as parties to any 
suit relating to the mortgage. | (Para. 8.) 


Pea ; 

It is well-settled that a partition between co“ 
parceners may be partial either in respect 
of the property or in respect of the persons 


making it, and it is open to the members of a? 


joint family to make a division or severance of 
interest in respect of a part of the joint estate, 
while retaining their status as a joint family and 
holding the rest of the propertios as a joint and 
undivided family. I he whole of the joint family 
property is owned by the joint family, which can 
exercise its rights over any of those assets through 
its karta. It can alienate an item thereof with- 
out thereby affecting its status as joint family. 
Just as it can alienate it to a third person, so 
also it can alienate it to itsown members. In 





*A.P. No. 644 of 1973, 7th April, 1978. 
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other words, it can take it out of the class of 
oint family property and divide it among 
its members consequently, when a joint family 
divides among its members part of the joint 
family assets without intending to sever the 
family, there is no disruption of the joint status 
and it remains a joint family. The only 
effect ia that the joint family property is 
reduced to that extent. [Paras. 10 & 12.] 


Held, that there was no division between the 
first plaintiff and the other plaintiffs in regard 
to the eutstardings due tothe family and 
therefore, the first plaintiff could h'meelf have 
maintained the suit for realisation of the 
mortgage. ` [Para. 14.] 


The provisions contained in sections 59 to 61 of 
the Indian Contract Act applied only toa 
case where more than one amount of debt is 
due from one party to the other. Appropri- 
ation in the case ofa single debt would be 
governed by agreement and not by the uni- 
lateral choice of the debtor. If there was no 
agreement the general rule of appropriation, 
first for interestand then towards principal 
would apply. [Paras. 18 & 22.] 


Cases referred to:— 

Mohammed Ismail Maracair and others v. Dorai- 
sami Mudoliar and others, (1959) 2 M L.J. 74: 
71 LW 606: J.L.R. (1958) Mad 1066 A.T.R. 
1958 Mad. 621: Appovier v. Rama Subba Aiyar, 
(1866) 11 M.I.A. 75; K° Ramalingam and 
another v. Narayna Annavi and another, 43 M L.T. 
428: 49 T.A. 168: (1922) LL.R. 45 Mad. 489: 
A.I.R. 1922 P.C. 201: Charandas Haridas v. 
Commissioner of Income-tax, 1960 §.C.J 929: 
39 1.T.R. 2 2; (1960) 3 S.G.R. 296: ALR. 
1960 S.C. 910; Jea Ram Sulakhan Mal, A.I.R. 
1941 Lah. 386 (F.B.); Harkisondas Lakshmidas 
Pyarathi v. Nariman Dadabhoy Parsi, A.1.R, 
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Garu, 40 M.L.J 549: 14 LW. 25: ILR. 44 
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P.C. 233- Ray Bahadur Seth Nemickand v. Seth 
Radha Kishen, AIR. 1922 PG 26; Appa Rao 
Bahadur Lamindar Garu v. Rajı Parthasarathy 
Appa Rao Bahadur Garu, (1922) 26 C.W.N. 23; 
Meghraj and others v, Mst. Baybai and others, 
(1970) 1 8.C.J. 27: (1970) 1 S.C.R +23: 
i 1970 S.C. 161; Chery v, Box, 22 E.R. 
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Appeal against the decree of the District 
Judge, Dharmapuri at Krishnagiri in Original 
Suit No. 77 of 1970. 


T.R. Ramachandran, T R Rajagopalan, S.S. Mathi- 
vanan and T.R. Rajaraman, for Appe\lants. 


S. Fagadessan, for Repondents. 


The Court delivered the following 


JopcmeNr:—The plaintiffs in O.S.No. 77 of 
1970 in the Court of the District Judge of 
Dharmapuri at Krishnagiri are the appellants. 
They filed a suit on a mortgage deed executed 
on 19th April,1949 by one Govinda Chettiar 
whose sons are defendants | and 2 in the suit. 
The mortgage carried interest at the rate of 
10 annas per cent per month. The mortgagors 
sold the hypotheca to the fourth defendant, 
who purchased the same on behalf of a joint 
family consisting of himself, his brother the 
fifth defendant and his father, the third defen- 
dant. 


2. The original mortgagee was N.A. Subra- 
mania Chettiar. He died in or about 1962 a 
an undivided member of a joint family consis- 
ting of himself, his brother the first plaintiff 
and his children, plaintiffs 2 to 6. Originally 
the first plaintiff a'one filed the suit. But later 
on, an objection being taken by defendants 3 
to 5, who alone contested the suit, plaintiffs 
2 to 6 were joined as plaintiffs. 


8. Prior to the filing of the suit a sum of 
Rs, 5,578-2-0 had been paid by the purchasers 
of the hypotheca by a draft, dated 27th August, 
1958. The plaintiffs claimed that there was 
a balance of Rs. 9,397-48 and the suit was for 
recovery of the said sum, 


4. Defendants 3 to 5 adopted a common 
defence. They stated that when the fourth 
defendant purchased the hypotheca on [5th 
February, 1957, only a sum of Rs, 5,000 for 
principal and Ra. 578-2-0 for intereat due and 
that this amount had been paid zo that there 
was no further amount due to the plaintiffs. 
‘The objection was also taken to the maintain- 
ability of the suit on the ground that there was 
a division in the joint family of the plaintiffs 
and that the fiirst plaintiff alone could not have 
filed the suit without impleading: the other 
plaintiffs. It is in response to this objection 
that plaintiffs 2 to6 came on record. But by 
the time they were impleaded on 7th December, 
1972, the claim on the mortgage would be 
barred by time. : 


S. The learned District Judge before whom 
the spit came up for trial held that the plea 
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of defendants $ to 5 that no interest was due’ 
on the mortgage bond on the date of sale 
apart from the sum of Rs. 578-2-0, which was 
paid, was not true. He further held that when 
the sum of Rs. 5,578-2-0 was paid on 27th 
February, 1958 the mortgagee was not 
competent to appropriate the sum first towards 
interest and then tewards principal and in his 
view a mm of Rs.4,190-73 would be due to 
the plaintiffs. He, however, dismissed the suit 
on the ground that the family of the plaintiffs 
obecame divided in status and that the first 
plaintiff could not by himself institute the suit. 
In hu view, all the mortgagees should have 
joined in filing the suit and if any of them 
refused to jein, they should have been impleaded 
as defendants and the omission to implead 
them within time weuld entail the dismissal 
of the suit. The result was the suit was 
dismissed and the plaintiffs have filed the 
present appeal. 


6. Two eontentions have baen taken before 
me by the plaintiffs. The first is that there 
was no partition in the joint family of the 
plaintiffs in so far as the mortgage was con- 
cerned and that the first plaintiff was entitled 
to file a suit for recovery of the mortgage 
amount on behalf of the family, whose money 
was advanced. The second contention was 
that when the sum of Rs. 5,578 2-0 was paid 
on 27th August, . 1958, not only a sum of 
Rs. 578-2-0 was due as interest, but also further 
amounts and that the mortgagee was entitled 
to appropriate the amount of Rs. 5,578-2-0 
paid first towards interest and then towards 
principal, 


7. Thus, two questions arise for consideration. 
They are:— 


J]. Whether there was a complete parilion in 
the family of the plaintiff so that the firs: ; lain- 
tiff could not represent the family the rcafter? 


2. Whether the sum of Rs. 5,578-2-0 paid by 
the defendants could have been first appropria- 
ted towards interest and then towards principal. 


8. Order 34, rule 1 of the Code of Civil 
Procedure provides that all persons having an 
interest either in the mortgage-security or in 
the right of redemption shall be joined as 
parties to any suit relating to the mortgage.| 


9 In Mohammed Ismail Maracatr and othesr v. 
Doratsami Mudaliar and others% a Bench of this 
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Court had to deal with a case where a jmortgage 
had been executed in favour of one Rokia Bi. 
She died in 1937. leaving as her heirs four sons 
and one daughter. One of the sons, Mohammed 
Sultan was adjudicated an insolvént. The 
other heirs filed a suit to recever the mortgage 
debt only in regard to their 7/9th share in 
mortgage. Unfortunately they did not make 
either Mohammed Sultan or the Official 
Receiver, in whom his estate had vested on 
insolvency, as a party to the suit. On objec- 
tion being taken by the defendants, the 
Official Receiver was brought on record at a 
time when the suit on the mortgage was barred 
by limitation. The question before thia Court 
was whether the suit was maintainable and it 
was held that the persons claiming the! mortgage 
right were the several heirs of Rokia. Bi, who 
jointly got that right by devolution under the 
law. As the principle is that there: is indivi- 
sibility of the mortgage both in regard to the 
debt as well as in regard to the security, 
it was held that no suit could be' filed to 
enforce a mortgage which entailed the dis- 
integration of either of them. The addition 
of the Official Receiver after the period -of 
limitation had expired would not render the 
suit competent on the date on which it was 
filed. The result was that the mortgage suit 
had to be dismissed. Thus, the principle is 
clear that if the amount of the mortgage debt 
is due to more than one plaintiff, then all of 
them would have to be parties to the suit. It 
is in this background that the facts of the 
present case have te be examined, to see if 
the integrity of the mortgage is affected here: 


10. N.A. Subramania Chettiar, the mortgage® 
and N.A. Perianna Chettiar, the first plaintiff 
were undivided brothers. On the ' death of 
N.A. Perianna Chettiar in or about the year 
1962, the family, according to the; plaintiffs, 
continued undivided, though there was a partial 
partition with reference to the immovable assets 
belonging to the family. If so, the integrity of 
the mortgage would continue, and the first 
plaintiff? could file the suit. It is well settled 
that a partition between coparceners may be 
_ [partial either in respect of the property or in 
‘respect of the persons making it and it is open 
to the members of a joint family to make a 
division and severance of intorest in: respect of 
a part of the joint estate, while retaining their 
status as a joint family and holding the rest as 
the properties as a joint and undivided family. 
The earliest case on the point is that'of Appovier 
v. Rama Sabba diyan. In that case Lord 
Westhury pointed out as follows:— | 


Jet (1865) 11 M.I.A, 75, 
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“But when the members of an undivided 
family agree among themselves with regard to 
a particular property, that it shall thenceforth 
be the subject of ownership, in certain defined 
shares, then the character of undivided pros 
perty and joint enjoyment is taken away from 
the subject-matter se agreed to be dealt with 
and in the estate each member has thence- 
forth a definite and certain share, which 
he may claim the right to receive and to 
enjoy in severalty, although the property 
itself has not been actually severed and 
divided”. 


11. In Ramalingam and another v. Narayana 

Annavi and another! the question before the 
Privy Council was whether the outstandings 

were joint or divided, the rest of the property 

consisting of immovables and moveables being 

joint according to the cuncurrent findings of 
the Court. The outstandings related to a money 

lending business. After extracting the above, 
pastage from Appovier alias Sitaram lyer v. Rama 

Subka Iper* the Judicial Committee stated the > 
law as follows:— 


“It will be thus seen that, under the Hindu 
Law, itis open tothe members of a joint 
family to make a division and severance of 
interest in respect of a part of the jointes state 
whilst retaining their statue asa joint 
family and holding the rest as the properties 
of a joint undivided family.” 


12 The decision in Appoosr v. Rama Subba 
Iyer was applied by the Supreme Court in 
Gharandas Haridas v. Commissioner of Incoms-tax* 
In that case, only the interest of the family 
in certain managing agencies was the subject 
of division and it was held that after the divi- 
sion there was practically no undivided family 
in respect of those assets, the document relating 
to partial partition having effectively divided 
it, Per contra, it would follow that the family 
continues joint vis-a-vis other assets, It is pointed 
out in Mulla’s Hindu Law, Fourteenth Edition 
at page 420, in paragraph 328 (2) that where 
there is evidence to show that the parties 
intended to sever, then the joint family status 
is put an end to, and with regard to any por- 
tion of the property which remained undivided 








era —- 


1. (1922) LL.R. 45 Mid.489, 48 M.L.J. 428349 LA, 
168; A.L.R. 1922 P.O. 201. : 
2. .11 MLA. 75. 


3. 19608 CJ. 929; 39 I.T.R. 202: (1960, 3 8,G.R, 
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the presumption would be that the members 
of the family would hold it as tenants-in- 
common. When a partition is admitted or 
proved, the presumption is that all the pro- 
pertics were divided and a person alleging 
that family property,in the exclusive posses- 
sion of one of the members after the partition, 
is joint and is liable to be partitioned, has to 
prove his case. The basis of the above principle 
can be explained as follows: The whole of the 
joint family property is owned by the joint 
family which can exercise its rights over any 
of those assets through its karta. It can alie- 
nate an item thereof without thereby affecting 
its status ag a joint family. Just as it can alienate 
itto a third person, so also it can alienate to its 
own members. In other words, itcan take it 
out of the class of joint family property and 
divide it among its members. Consequently, 
when a pnt family divides among its members 
a part of the joint family assets without intend- 
ing to sever the family, there is no disruption of 
the joint status and it remains a joint family. 
The only effect is that the joint family pro- 
perty is reduced to that extent. 


13. It is in the light of these principles 
Exhibit A-3 may be oxamined. That was a 
family arrangement on 15th February, 1968 
to which there were three parties siz., Perianna 
Chettiar, the first plaintiff, (2) Subramania 
Chettiar (the mortgagee) and (3) Pushpam 
Ammal, the wife of Kandaswami Chettiar, a 
deceased brother of Perianna and Subramania. 
In Exhibit A-3 it is recited that there were 
some misunderttandings amongst them and 
that with reference to the family properties 
they had made an arrangement as set out in 
the document. As regards the amounts due 
to the family, it is specifically mentioned that 
they would be the subject of division on a 
subsequent date, and that till then the out- 
standings would be looked after by Perianna 
Chettiar. Regarding the immovable pro- 
perties it is mentioned in Exhibit A-3 that 
though they have been divided, the kist etc., 
would be paid in the same manner as before 
the said document. The family had house 
properties and shops. It is stated that there 
were difficulties in regard to them and that 
after the difficulties were removed they would 
be the subject of partition. There are three 
schedules to the said document; but those 
schedules do ‘not relate to the outstandings 
now under consideration. It is clear from the 
terms ot Exhibit A-3 that the parties did not 
effect a division as regards the outstandings 
now under consideration whatever may be' the 
position in regard to the other immoveable 
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proporties. It is specifically mentioned in the 
document that these outstandings would be 
subject of division on a subsequent date. 
The intention is thus clear that ai far as these 
outstandings are concerned, the parties did not 
want te become divided. 


14. There wasa subsequent family arrange- 
ment under Exhibit A-8, dated 30th December, 
1961 between the second plamtiff and the 
fifth plaintiff. It was not suggested for the 
respondents that the said document took us 
further from what follows from Exhibit A-3. 
The result is that there is no division be- 
tween the first plaintiff and the other plaintiffs, 
in regard to the outstandings due to the family 
and that, therefore, the first plaintiff could 
himself have maintained the suit for realisation 
ef the mortgage as envisaged by Exhibit A-3 
itself. The fact that plaintiffs 2 to 6 were 
subsequently impleaded in deference to the 
objection only on 22nd November, 1972 has ` 
absolutely no significance as far as the 
maintainability of the suitis concerned. The 
suit is thus properly filed and is in time. 


15. The next question is as regards the 
appropriation of the amount paid on 27th 
August, 1958. Exhibit B-4, dated 15th 
February, 1957 is a registration copy of the 
sale deed executed by defendants l and 2 in 
favour of the fourth defendant. The sale is 
fora sum of Rs. 22,500. It recites various 
debts having to bo discharged by the family 
of defendants l and 2. Oncofthose debts is 
the mortgage debt now under consideration. 
After this purchase, the fourth defendant 
issued a notice on 27th August, 1958 under 
It is stated therein that under 
the mortgage of 19th’ April, 1949 for Rs. 5,000 
the principal amount of Rs 5,000 was due 
and that as on the date of sale viz., 15th 
February, 1959 the interest had been paid and 
that there only a sum of Ra. 578-2-0 was 
due towards interest between 15th February, 
1957 and 30th August, 1958, Even though 
there was somo dispute as re the interest 
amount, the fourth defendant stated that he 
was enclosing a draft for Rs. 5578-2-0, which 
might be accepted and the receipt therefor 
executed without prejudice to any objections. 
The relevant words in Exhibit A-1 are as 
follows :— 


“Qs gor 
G5 HG 15-23-57 Hse 
aie gub 5- 
5. 5578-2-05 6 


HFA e.  5000-qpib 
80-8-58 QE IT 
5578-2-0b 98 
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QA uly srug Pwa geasasrag 
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16. The learned counsel for the respondents 
contended that this is a clear case of payment 
of Rs. 5,000 for principal and Rs. 578-?-0 
for interest and that the creditor was bound 
by this appropriation. The learned counsel 
for the plaintiffs submitted that there was, in 
fact, no such appropriation and that the 
appropriation had not been accepted by or 
on bebalf of the plaintiffs. 


17. Section 59 to 61 of the Indians Contract 
Act deal with eppropriation of payments. 
They run as follows:— 


‘59, Where a debtor, owing several 
distinct debts to one person, makes a pay- 
ment to him, either with express intima- 
tion, or under circumstances implying that 
the payment is to be applied to the discharge 
of some particular debt, the payment, if 
accepted must be applied accordingly.” 


“60. Where the debtor has omitted to 
intimate and there are no other circum- 
stances indicating to which debt the payment 
is to be applied, the creditor may apply it, 
at his discretion to any lawful debt actu- 
ally due and payable to him from the debtor, 
whether its recovery is or is not barred by 
the law in force for the time being as to the 
limitation of suits.” 


61, Where neither party makes any 
appropriation the payment shall be applied 
in discharge of the debts in order of time, 
whether they are or are not barred by the 
law in force for the time being as to the 
limitation of suits. If the debts are of equal 
standing, the payment shall be applied in 
discharge of each proportionately”. 


18. lt has been held in several decisions that 
these provisions applied only toa case where 
more than one amount of debt is due from 
ene party to the other. 


4 L J—22 
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19. In Jia Rom v. Sulakhan Mal, it was held 
that sections 59 to 61 embody the general rules 
as te appropriation of payments in cases 
where a debtor owes several distinct debts 
to one person and voluntarily makes payment 
to him and that they do not deal with cases in 
which principal and interest are due on a 
single debt. or where a decree has been passed 
on such a debt, carrying interest on the sum ' 
adjudged to be due onthe decree. Toa 
similar effect ia a decision of the Bombay High 
Court in Harkisondas Lakshmidas v. Pyarathi® 
The present case being one of a single debt, 
the provisions of sections 59 to 61 have no 
scope for application. i 


20. The question has now to be considered 
in the light of the general principles applica- 
ble to appropriation of payments as found out- 
side the statutory law of contracts. Parry's 
Banking Company v. Yates? referred to the rule 
applicable to such cases as follows:— 


“The defendant’s counsel relied on the old 
rule that does no doubt apply to many 
cases, namely, that, where both principal 
and interest are due, the sums paid on 
account must be applied first to interest. 
That rule, where it is applicable, is only 
gommon justice. To apply the sums paid 
to princinal where interest has accrued upea 
the debt, and is not paid would be depriv- 
ing the creditor of the benefit to which he 
is entitled under his contrast.” 


21. This rule was applied by the Judicial 
Com mittee in Meka Venkatadri Appa Raja Baha 
dur Zamindar Garu and others v. Raja Parthasarathy 
Appa Rao Bahadur Zamindar Garu,* In that case 
a partition was claimed in respect of two 
estates, The trial Court decreed the claim 
in regard to one and rejected it in regard to 
another. On appeal, the High Court granted 


-a decree for partition in respect of both the 
- estates A receiver was appointed to be in 


charge of the estates, who made deposits of the 
income which were withdrawn as if the 
income from both the estates was divisible. 
There was an appeal to the Privy Council 
against the judgment of the High Court 
decreeing the claim for partition in both the 
estates. The Privy Council reversed the High 


pa - 
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2. A. R. 1927 Bom. 479. 
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Court’s decision and restored the judgment 
of the District Judge. The result was that 
the claim for partition in regard to one of 
the estates stood negatived. However, during 
the pendency of the appeal before the, Privy 
Council, the amounts realised by the Receiver 
had as stated earlier been withdrawn by the 
plaintitfs. The amounts so withdrawn had 
te be returned along with interest under 
orders ot Court. On !5th December, 1916 
the High Court directed that the whole 
amount should carry interest from the date of 
the order and that the monies received should 
be treated as though they bad been received 
in respect of the principal and not in respect of 
the interest. It is this appropriation that 
was the subject of the appeal to the Privy 
Council. The Privy Council:held that there 
was a debt due that carried interest and 
that the rule which was well-established in 
ordinary cases was that the money was: first 
applied in payment of interest and then when 
the interest was satisfied in payment of the 
capital. It is in this connection that the 
decision of the Court of Appeal in Parrys 
Banking Company v. Yates? was referred to with 
opproval. 


22. In Raf Bahadur Seth Nemichand v. Seth 
Radha Kishen* the same question arose on 
the following facts. There as a mortgage of 
12th December, 1890 for Rg 30,000 carrying 
interest at 74 per cent. Upto llth August, 1893 
a sum of Rs. 11 334-6-6 had been pad. 
Out of it Rs. 4.6 2-6-6 was credited to 
interest which was due upto that date, and 
the balance of Rs. 6,682 to Principal. The 
result was that the principal of Rs. 30000 
was got reduced by Rs. 6,682 to Rs 23,318. 

were subsequent payments. The 
plaintiff sued for realisation of the amount 
due under the mortgage and he contended 
that the payments made subsequently should 
be appropriated only towards interest ‘Lhe 
defendant’s point was that they should be 
credited only to the principal and the in'erest 
calculated on the balance alone. The Privy 
Council referred to the decision in Meka 
. Venkatadrò Appa Rae Bahadur Zamindar Garu and 
others v. Raja Parthasarathy Appa Rae Bahadur 
Ramindar Garu? which had been rendered 
earlier, though reported later in A.I.R. Even 
before the Privy Council the reported decision 


1. (1898)2Q BD 460. 
2. AIR. 1922 P.C. 26. 
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was available in Appa Rao Bahadur Lamindar 
Gara v. Raja Parthasarathy Appa Rao Bakadur 
Garut, The legal position was stated as 
follows :— 


“A creditor to whom principal and interest 
are owed is entitled to appropriate any 
indefinite payment which he gets from a 
debtor to the payment of interest. A debtor 
might in making a payment stipulate that it 
was to be applied only to ....... principal. 
If he did so, the creditor, need not accept 
the payment on those terms, but then he must 
give back the money of the cheque by which 
the money is proferred. If he aceepts it, 
he would then be bound by the...... .. 
appropriation proposed by the debtor”. 
(Italic ssupplied). 


23. On the strength of the above passage it 
was contended for the defendants that if the 
plaintiffs did not accept the draft for 
Rs. 5.578-2-0 by appropriating the sum of 
Rs. 5 000 to the principal and Rs.57#-2-0 to 
interest, then they must have returned the 
draft and that if they did not do so, the appro- 
priation as suggested by the defendants would 
be binding on the plaintiffs. According to the 
defendants the plaintiffs would only be entitled 
to the balance of interest and as far as the 
principal sum was concerned, no interest 
would run after the said date. 


24. The Supreme Court in Meghraj and 
others v. Mst. Baybai and others? examined the 
problem relating to the rule of appropriation 
in context to the following facts: There was a 
firm of 10 partners in whose favour there was 
a Mortgage for a sum of Rs 40,000. A suit 
was filed by the mortgagee and a decree was 
obtained Therewasan appeal against the 
suit to the High Court, which dismissed it 
subject to a slight modification There was 
a further appeal to the Supreme Court. 
During the pendency of that appeal 9 out of 10 
partners of the firm migrated to Pakistan and 
were declared evacuees. The Custodian of 
Evacuee Property was impleaded asa party 
te the appeal filed by the mortgagors. The 
appea] itself was dismissed in August, 
1958. Thereafter the sole partner, who re- 
mained in India, applied for sale of the pro- 
perty. The Custodian of Evacuce Property 
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resisted the application. The rights of tho 
partners inter se wore not decided in the said 
proceedings. In those proceedings diverse 
contentions were raised by the mortgagors to 
the effect that on proper account being taken, 
nothing was duo by them on the mortgage. 
The learned trial Judge passed a decree for 
Rs.33,866-51 as principal and Rs.746-30 as 
interest. The appeal to the High Court was 
upsuccessful, and on further appeal to the 
Supreme Court it was contended that certain 
payments had been made by the mortgagors 
with special directions that the amounts paid 
were to be credited towards the principal and 
that if it was so done, then nothing would 
remain for payment. There was, however, no 
evidence on record to show that the mort- 
gagees were informed that the amounts were 
deposited towards the principal amount due 
nor was there evidence that the mortgageos 
accepted the amount towards the principal. The 
amounts werelying in Court without being with- 
drawn for a long time. In considering the ques- 
tions whether the stipulation that the amounts 
were paid towards the principal and the appli- 
cations made to the Court were binding on the 
mortgagees in that case, the Supreme Court 
pointed out at page 163 as follows:— 


“Unless the mortgagees were informed that 
the mortgagors had deposited the amount 
only towards the principal and not towards 
the interest, and the mortgagees agresd to with- 
draw the money from the Court accepting 
the conditional deposit, the normal rule that 
the amounts deposited in Gourt should first 
be applied towards satisfaction of the 
interest and costs and thereafter towards the 
principal would apply” (Italics added). 


Reference was alto made to the decision in 
Meka Venkatadri Appa Rao Bahadur amindar 
Garu and others v. Raja Parthasarathy Appa Rao 
Bakadur Zamindar Garut. 


25. This decision of the Supreme Court 
envisages that there must be an agreement on 
the part of the recipient or creditor in regard to 
the debtor’s propusal for appropriation towards 
the principal. If there was no agreement, 
then it would fallow that the debtor’s direc- 
tions or proposals would not be binding on the 
creditor. The decision of the Privy Council in 
Raj Bakadur Seth Nemichand v. Seth Radha 
Kishen® has not been noticed, apparently 
because it was not cited. In the above-men- 
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tioned case it does nòt appear that their Lord- 
ships of the Privy Council were intending to 
lay down a law different from what had been 
laid down earlier in the case reported in 
Mkea Venkatadri Appa Reo Bahadur Zamindar 
Garu and others v. Raja Parthasarathy Appa Rao 
Bahadur Zamindar Garu!. The obligation , to 
return the cheque or the draft, as tho case 
may be. cannot be insisted uponas a mattar 
of course in all cases, without involving an 
injustice to the creditor. For instance, if a 
large amount of simple interest along with 
principal was due from the debtor, then it 
would, if this view were correct, be open to 
the debtor to say that he paid only the prin- 
cipal so that further interest does not aceumu- 
late. Patent injustice would follow from this. 
Sections 59 to 6] are based on the rule of 
English Law enunciated in Clayton’s case*. It 
is well-known that Clayton’s case} is a case on 
multiple debts. In the case of single debts, 
the rule that has been followed even under the 
English Law is that ifa man indebted to 
another for principal and interest pays the 
money generally, it shall be applied in the 
first place to discharge the interest before any 
part of the principal is discharged. See Chace v. 
Box.? That ease was followed in Parry's Banking 
Company Limited v. Yates.4 If the debtor 
pays the amount with any stipulation as if it 
is to be applied only towards the principal, 
then as pointed out by'the Supreme Court in 
Meghraj and others v. Mst. Bayabai and others,” it 
should be a matter for agreement. In the 
absenee of any agreement, as such, the unila- 
teral assertion of the one side cannot deprive 
the other of his right to appropriate it for 
interest. The principle laid down by the 
Supreme Court has a greater binding force, 
being a constitutional obligation cast on Courts 
and others. The stray observation of the 
Privy Council in Raj Bahadur Seth Nemichand v. 
Seth Radha Kishan? in so far as itis out of 
step with the law laid down by the Supreme 
Court cannot be followed. Appropriation in the 
case of a single debt would be governed by 
agreement and not by the unilateral choice of 
the debtor. If there was no agreement the 
general rule of appropriation, first for interest) . 
and then towards principal would apply. 


4 
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26. Even assuming that the decision of the 
Privy Council in Raj Bahadur Seth Nemichand v. 
Seth Radha Kishen) is to be literally applied the 
factual position here dees not appear to be sach 
as to involve the consequences of returning 
the draft, failure to do so resulting in the 
appropriation as made by the debtor having 
to be given effect to. I have already referred 
to Exhibit A-1. That merely records the asser- 
tions of the defendants that the interest had 
been discharged upto 15th February, 1957, 
and that only the balance of principal and 
interest after that date was due. It is only on 
that basis that the defendants despatched a 
draft for Rs. 5,578-2-0. Though it is stated 
that out of the sum of Rs. 5,578-2-0 Rs. 5,000 
towards principal and the balance towards 
interest was to be appropriated, the facta show 
that thè amount sent under the draft was only 
disintegrated for purposes of showing bow the 
amount was calculated. I am unable to 
construe Exhibit A-1 as effecting an appropria- 
tion, as such of Rs. 5,000 towards principal 
and only the balance towards interest. Even 
as carly as 10th October, 19°8 the plaintiffs had 
rejected the assertions made in Exhibit A-4 
and it was also made clear that the amount 
was being appropriated towards the interest 
and the balance towards the principal. The 
defendants left the matter there. It follows 
that Exhibit A-] did not stipulate the kind of 
appropriation that is now envisaged in the 
contention taken for the defendants. In 
these circumstances, the conclusion of the 
Court below as if there was a valid appropria- 
tion binding en the plaintiffs is not correct. 


27. There will bea preliminary decree as 
prayed for. Time to pay six months from this 
date. The appeal is allowed with costs. 


RS. Appeal allowed. 
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IN THE HIGH COURT OF JUDICATURE 
AT MADRAS. 

Present:—S. Padmanabhan, F. 
Raghavan and another 


v. 


Appellant * 


Nagammal alias Nagabushnammal and 


another Respondents. 
(a) Hindu Adoptions and Maintenance Ae 
LXXV UI of \956), sections 21 and 28—Suit by 


wife against husband for maintenance—Compromise 
— Maintenance claim not  pressed—Petition by 
husband for restitution of conjugal rights— Dismissed 
by Trial Court—Appeal allowed—Husband not 
taking back wife—Husband keeping another lady as 
concubine and sttling all properties in her name — 
Suit by wife for maintenance against husband— 
Charge over properties claimsd —Claim allowed by 
‘trial Court and charge ovre the properties also 
granted—Wife entitled to corge decree. 


(B) Transfer of Property Act (1V of 1882), section 
89—Applica bility. 


Under Hindu Law, the maintenance of a wife 
by her husband is, of course, a matter of 
personal obligation which attached from the 
moment of marriage. From the date of the 
marriage her home is necessarily in her 
husband’s home. He is bound to maintain 
her in it while she is willing to reside with him 
and discharge her duties. If she quits him 
ef her own accord, either without a cause or 
on account of such ordinary quarrels as are 
incidental] to married life in general she can set 
up a claim for separate maintenance. Under sec- 
tion 2 of the Hindu Married Women’s Rights 
to Separate Residence and Maintenance Act, 
1946, a Hindu married woman is entitled to 
separate residence and maintenance trom her 
husband on grounds stated therein. The doctrine 
of maintenance of a wife can be traced to the 
Smritis and the principal Hindu commentaries 
upon them. These texts enjoin a mandatory 
duty upon the husband to maintain his wife. 
The duty does nat depend upon the husband 
possessing any property. It imposes a personal 
obligation on him enforceable by the sovereign 
or state. It does not mean that the obligation 
is not referred at all to his property and that 
he can alienate all his property and deprive 
his wife of the right to maintenance from the 
ncome of his property. The personal obliga- 
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tion on the part of the husband to maintain 
the wife is even wider in the sense that his 
obligation will exist even if he has no proper- 
ties from which he could derive any income. 
It may be stated that even according to the 
ancient texts the wife was supposed to be a co- 
owner of her husband’s property though in a 
secondary sense. [Para. 10.] 


It is not necessary that the rights to mainten- 
ance should become crystallised in the form of 
a decree toenable the wife to proceed against 
the property in the hands of the husband or 
his transferees. Merely because at the time 
when the settlement deed was executed the wife 
had not obtained a decree for maintenance 
would not mean that she will not be entitled 
to enforce the right of maintenance against the 
property gratuitously. transferred by the 
husband in favour of the concubine. When 
once it is seen that the hushand had gifted 
the properties in favour of the concubine 
without making provision for the maintenance 
of the wife, then she will be entitled to have a 
charge created against the very properties and 
enforce the same. [Para. 24.] 
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Naganna, ATR. 1925 Mad. 757; Manikyam 
v. Venkyamma, 1956 Aa. W.R 1021: A.LR. 
1957 A.P. 710; Chandramma v. M. Venkatareddt, 
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of the IIIrd 
Court, Madras, 
and passed in 


Appeal against the decree 
Assistant Judge, City Civil 
dated 18th December, 1972, 
O.S. No. 3785 of 1970. 


R. Alagar and G. Ranganathan, for Appellant, 


E. Shanmugham, 


P. Murugaiyan and 4.S.A. 
Tajddin, for 


Respondent, 


‘place in 1948 at Madras. 
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The Court delivered the following. 


Jopawenr.—The defendants in O.S. No. i8785 


of 1970 on the file of the City Civil Court at 
Madras are the appellants. The plaintiffs 
filed the suit in forma pauperis for reeevery of 
maintenance past and ‘uture and fer the 
recovery ofa sum of Rs. 5,010 for the marriage 
expenses of the second plaintiff in the follow- 
ing circumstances. The first defendant (first 
appellant is the husband of the first plaintiff 
(first respondeat). Their marriage took 
The secoad plain- 
tiff Lakshmi is the daughter born to them. In 
1951 the first defendant began to ill-treat the 
first plaintiff and ceased te look after her and 
the second plaintiff. The plaintiffs were 
therefore compelled to fileO. S. Ne. 1829 
of 1958 om the file of the City Civil 
Court for maintenance. That ended in 
a compremise under which the second plain- 
tiff was awarded future maintenance at the 
rate of Rs. 35 per month and a sum of Rs. 400 
for pat maintenance. The claim of the 
first plaintiff for maintenance was not pressed. 
Thereafter, the first defendant filed O P. No. 
205 of 1961 for restitution of conjugal rights 
against the first plaintiff. Though the petition 
was dismissed by the trial Court, this Court 
erdered restitution in C.M.A. No. 196 of 
1963. Subsequent to the disposal of C.M.A. 
No. 196 of 1963 by this Court, the first 
defendant has been keeping the second defen- 
dant as his concubine in his house and did 
not botber to take back the firse plaintiff to 
live with him. He also committed default in the 
payment of monthly maintenance te the secend 
plaintiff, He had settled all his properties 
in the name of the second defendant his 
concubine. The. plaintiffs therefore filed the 
suit in forma paupris claiming maintenance for 
the first plaintiff at Rs. 100 per month, a sum 
of Rs. 2,880 towards the past maintenance a 
sum of Rs. 600 for residence and clothing for 
past three years, Rs. 50 per month for residence 
and clothing for the future period. A charge 
is also claimed over the plaint A schedule 
property. The prayer in respect of the second 
plaintiff is for future maintenance at the rate , 
of Rs. 65 per month for recovery of a sum of 
Rs. 2,440 towards past maintenance anda 
sum of Rs. 5,000 towards marriage expenses. 
For these amounts also a charge is claimed over 
the plaint A. Schedule property. 


2. The first defendant fileda written state- 
ment which was adopted by the second 
defendant. The first defendant contended that 
the svit was bad for misjoinder of causes of 
action. He further pleaded that the claim of 
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the first plaintiff for maintenance was not 
sustainable on account of the decree for 
restitution of conjuga] rights passed in C.M.A. 
No. 196 of 1963 on the file of this Court. It 
was also pleaded that the second plaintiff had 
married one Arumugam and was therefore 
bot entitle to get Rs. 5,000 for marriage 
expenses. The second plaintiff's right for 
enhanced maintenance was also denied. The 
first defendant further stated that the plaintiffs 
are not entitled to get a charge over A schedule 
properties as they had been settled in favour 
of the second defendant for proper and valid 
consideration. The settlement deed itself was 
executed since the second defendant under- 
took to discharge the mortgage which subsisted 
on the suit properties, 


3. The trial Court raised the necessary issues 
for consideration. The trial Court held that 
the first plaintif was entitled to claim main- 
tenance and it fixed the quantum of mainte- 
nance at the rate of Rs. 50 per month. It 
disallowed the claim of the first plaintiff for 
Rs. 600 for residence and clothing for the 
past three years and Rs. 50 per month for 
residence and elothing for the future period. It 
however held that the frist plaintiff would be 
entitled to past maintenance for three years 
at the rate of Rs. 50 per month. l 


4. As regards the second plaintiff tħe learned 
Judge held that she would be entitled to a 
sum of Rs 1,000 for marriage expenses. He 
also feund that the second plaintiff would be 
entitled to get maintenance at the rate of 
Rs, 35 per month and was not entitled to any 
enhanced maintenance. He further found that 
the settlement deed was executed gratuitously 
with knowledge of the plaintiff’s right for 
maintenance over 


were entitled to a charge for the maintenance 
amount over the plaint 4 schedule properties. 
The learned Judge accerdingly decreed the 
suit. Against this decree of the trial Court 
the defendants have filed the appeal. Sri R. 
Alagar raised the following two contentions: 
(1) The learned trial Judge ought not to have 
created a charge over the plaint A schedule 
properties for the maintenance amount. (2) 
The learned trial judge having found that the 
second plaintiff, was not entitled to enhanced 
maintenance should have dismissed the suit as 

inst the second plaintiff in view of the fact 
that the second plaintiff had already obtained 
a decree for maintenance in O. S. No. 1829 of 
1958 against the first defendant, The learned 
counsel for the appellants fairly conceded that 
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the first defendant and ' 
accordingly he further held that the plaintiffs _ 
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in view of the fact that it has been admitted 
that the first defendant is now living with the 
second defendant, he could not challenge the 
finding of the trial Court that the first plain- 
tiff would be entitled to maintenance from the 
first defendant. He was also fair enough to 
state that he could not assail the quantum of 
maintenanee fixed by the trial Court in favour 
of the first plaintiff at Rs. 50 per month. 
The learned counsel also submitted that the 
sum of Rs. 1,000 allowed by the trial Court 
in faveur of the second plaintiff towards the 
marriage expenses has alreday been deposited 
in Court, and this fact was admitted to be 
correct by the learned eounsel for the respon- 
dents. Hehas also now admitted that the 
second plaintiff has married one Arumugham on 
4th July, 1974. The appellants have filed the 
invitation for the marriage of the second 
plaintiff, with an application to receive the 
samo ag additional evidence under Order 41, 
rule 27, Civil Procedure Code. The learned 
counsel for the respondents also does not object 
to the said additional document being received 
in evidence. I therefore allow C.M.P. No. 172) 
of 1978 filed by the appellants and the said 
letter of invitation is marked as Exhibit B-9' 


5. Let me first tako up the contention of Sri 
Alagar that a charge could not be created 
over the plaint A schedule properties for the 
maintenance amount. According to Sri Alagar 
the first defendant had gifted the property to 
the second defendant, his second wife on 20th 
June, 1961 and therefore the right to main- 
tenance of the first plaintiff cannot be anforced 
against the said property. In other words, 
the contention of Sri Alagar is that the first 
pran is not entitled to a charge on her ` 
usband’s property and if that is so then tho 
right to maintenance cannot be enforced 
against the property that had been gifted to the 
second defendant by the first defendant uncer 
Exibit. B-6. According to learned counsel, 
section 28 of the Hindu Adoptions and Main- 
tenance Act could not be availed of by the 
first plaintiff, Section 28 of the Act reads 
thus: 


“Where a dependant has a right to receive 
maintenance out of an estate, and such estate 
or any part thereof is transferred the right to 
receive maintenance may be enforced against 
the tranaforee if the transferee has notice 
of the right, or if the transfer is gratuituous 
but not against the transferee for consideras 
tion and without notice of the right.” 
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6. It is clear from this section that a person 
whose right to maintenance is protected under 
the section must be a dependant. A depen- 
dant is defined is section 2! of the Act. It ia 
not necessary to extract the entire section 21 
herein except to say that a wife is not taken 
in the definition of the word ‘dependant’, In 
the circumstances, Sri Alagar is well founded 
in his contention that the first plaintiff will 
not be entitled to have a charge over the suit 
properties for her maintenance and that the 
game cannot be enforced against the property 
gifted to the second defendant under section 
28 of the Hindu Adoptiona and Maintenance 
Act, 


7. The only other provision under which the 
first plaintiff could claim a charge for main- 
tenance against the property of her husband, 
the first defendant, is under the provisions of 
section 39 of the Transfer of Property Aet. 
Section 39 ofthe Act reads thus: . 


“Where a third person has a right to receive 
maintenance, or a provision for advancement 
or marriage, from the profits of immoveable 
property, and such property is transferred, 
the right may be enferced against the trans- 
feree, if ho has notice thereof or if the 
transfer is gratuitous; but not against a 
transferee for consideration without notice 
of the right, nor against such property m 
his hands’’. 
8. In the submission of Sri Alagar section 
39 ot the Transfer of Property Act would not 
entitle the first plaintiff to have a charge 
created over the suit properties in respect of 
her maintenance. According to the learned 
counsel the liability of a Hindu to maintain 
his wife under Hindu law is a personal obliga- 
tion and does not depend upon the fact whether 
he possessed properties or not. Section 39 
would apply only to persons who will be 
entitled to maintenance from and out of the 
income from immovable property. So long as 
a Hindu wife is net entitled to maintenance 
out of immovable properties of her husband, 
so argues the learned counsel, she will not be 
entitled toa charge over the properties of her 
husband, 


9. The question for consideration is whether 
this submission of the learned counsel is 
correct. The learned counsel relied upon a 
decision in Pavayammal v. Samiappat There, 
the wife and the daughter of a Hindu filed 

le (1947) 1 M.L.J. $29; 60 LW. 377: A,LR, 1947 
Mad, 376, 
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a suit against him and two of his aliences 
for maintenance. In the suit they claimed a 
charge in respeet of the properties alienated by 
the husband and father to the alienees. ` 
The question arose whether under section 39 
of the Transfer of Property Act the plaintiffs 
would be entitled to have a charge on the 
properties alienated. Chandrasekhara Aiyar, 
J., as he then was, stated as follows: 


“In the first place, it cannot be said of the 
plaintiffs that they have got a right to 
receive maintenance ‘from the profits of 
immovable property’ when only section 39 
will come into play. Secondly, mere 
knowledge of the legal right would net 
appear to be enough as, if it were so, there 
could be no sale by a husband of his 
properties to third parties without the risk 
of the wife turning up later and saying that 
they had notice of her right and that 
therefore the transferees were bound to 
recognise her right. What the section con- 
templates isa claim based en the right to 
receive maintenance and notice of sueh 
claim.” 


In this view, the learned judge held that mo 
charge could be created under section 39. 
Certainly, this decision supports the counsel 
for the ae But we have to examine 
how far this case has been correctly decided 
and accepted as such by other High Courts 
and our own High Court later, 


10. Before we consider the applicability of 
section 39 of the Transfer of Property Act in 
such cases we have to see what the right of a 
Hindu wife for maintenance . against her 
husband under Hindu Law is. Under Hindu 
Law the maintenance of a wife by her husband 
is of course a matter of personal obligation 
which attached from the moment of marriage. 
From the date of her marriage her home is 
necessarily in her husband’s house. He is 
bound to maintain her in it while she is will- 
ing to reside with him and discharge her 
duties. Ifshe quits him of her own accord, 
either without a cause or on account of sueh 
ordinary quarrels as are incidental to married 
life in general, she can set up a claim fo 
separate maintenance. Under section 2 of the 
Hindu Married Women’s Right to Separate 
Residence and Maintenance Act, 1946 a Hindu 
married woman is entitled to separate residence 
and maintenance from her husband on ground 
stated therein. The doctrine of maintenance 
of a wifecan be traced to the smritis and the 
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These texts enjoin a mandatory duty upon the 
husband to maintain his wife. The duty does 
ot depend upon the husband possessing any 
property. It imposes a personal obligation 
n him enforceable by the sovereign or state. 
However when it ia stated that there is a per- 
sonal obligation on the part of the husband to 
maintain the wife it does not mean that the 
bligation is not referred at all to his property 
and that he can alienate all his property 


tenance from the income of his property. 
The personal obligation on the part of 
the husband to maintain the wife is even 
wider in the sense that his obligation will exist 
ven if he has no properties from which he 
uld derive any income, It is unnecessary 
for me to state the various texts of ancient 
Hindu Law on this subject as they have been 
elaborately dealt with and discussed in the 
varioug decisions which I shall now presently 
fer to. But it may be stated that even accor- 
ing to the ancient texts the wife was supposed 


to be aco-ewner of her husband’s property 
though in a secondary sense. ‘ 
1) As early as Lakshman Ramchandra v. 


Satya bhama' Weat, J. considered the Hindu law 
texts pertaining to the rights of a Hindu 
woman in her husband’s property and point- 
ed out that, by marriage, she acquired an 
interest in the husband s property though only, 
according to some writers, of a secondary kind 
such as may be divested by gift by the 
husband to a third party. 


12. In Jamna v. Machul Sahu’ it was ruled 
by the Allahabad High Court that a wife is, 
under the Hindu Law, in a subordinate sense 
a co-owner with her husband and, therefore, 
the husband cannot alienate his property or 
dispose of it by a will in such a wholesale 
manner as to deprive her of her maintenance. 


1g. In Narbadabai v. Mahadeo Narayan* Wert, 
J. made the following observations: 


“The co-ownership of the wife in her 
husband’s property, if that can properly be 
called ownership at all which involves no 
independent or co-equal powers of disposi- 
tion or exclusive enjoyment, is not of a kind 
that accepts the rules applicable to an owner- 
ship in the ordinary sense. Her right to 
maintenance does not depend on it, for the 
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2, (1878) I.L.R.2 All 315, 
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principal Hindu commentaries upon them. 
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husband to support her, though he should 
have no property at all. It is rather a 
latent right coming into operation only when 
natural affection which u‘ually prompts the 
mutual acts of members of families, fails of 
its proper effect, and law has to step in. 
with its rigid roles and imperfect remedies. 
Unless sbo be deserted or the family 
be divided, the wife is strictly depen- 
dent on her so called property. In these 
events a right to a share of the estate 
spings up, but till than she hasonlya 
right which is completely subordinate. Tt 
is not one that she can transfer by individual 
act, as this is opposed to the theory even of 
joint ownership. and no substitution is 
possible of another for herself in the supposed 
co-ownership with her husband inthe common 
estate. No other could take her place in 
the joint celebration of the family sacrifices 
with the family estate or some interest in it 
must accompany and support. Her right to 

maintenance is connecetd with the right 

called co-ownership with her husband and 

rests on the same conception of a moral 

identity arising from the marriage relations 

but the two are rather co-ordinate rights 

than one the basis of the other. ‘) he husband’s 

duty of maintaining his wife is one which he 

eannot owe to another. Her right as against 


him is one that she cannot transfer to 
another,” 
14. In Lakshmi De.i Amma v. Naganna\ 


Srinivasa Aiyangar, J. stated the law thus: 


It is true that the Hindu Law imposes an 
obligation on the Hindu husband to support 
his wife, without any reference to any pro- 
perty or share possessed by him, even as it 
imposes similar obligation on sons to maintain 
their mother and father. But when the joint 
family is possessed of property, a claim by the 
wife against her husband need not be regard« 
ed merely as a suit for the enforcement 
of any persenal obligation, but may well 
be regarded as a suit against the family itself, 
represented to her by her husband, through 
whom alone, so long as he is alive, she has to 
` obtain the relief.” 


13. The same question arose for consideration 
before Viswanatha Satsri, J., in Manikyam v. 
Venkayamma.* The learned judge considered the 
foliowing questions: Do the words ‘right to 
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recaive mainteriance from the profits of immova- 
ble property’ oecurring in section 39 exclude 
the case of a wife entitled to claim separate 
maintenance from her husband, because the 
obligation of the husband to maintain the wife 
exists irrespective of his ownership of any 
proparty? Does the existence of a personal 
obligation on the part of the husband negative 
the right of the wife te be maintained out of 
his properties, ancestral or self-acquired? Is not 
the personal liability of the husband something 
in addition to the liability to maintain his 
wifo out of his properties? Is not, the wife 
entitled to the protection of section 39 and 
pursue her claim for maintenance against the 
property of her husband in the hands of a 
gratuitous transferee who has taken with full 
‘notice ef her claim, when the husband is left 
with neother means of providing for the 
maintenance of the wife? The learned Judge 
after a due consideratien of the relevant authori- 
ties on the subject held as follows: 


“Though the right of the wife to separate 
maintenance docs not form a charge upon 
her husband's property ancestral or self- 
acquired, yet, when it becomes necessary to 
enforce or preserve such a right effectively, 
it would be made a specific charge on a 
reasonable portion of the property. If the 


right of maintenance is imperilled! or jeopar- 
. dised by the conduct and dealings of the 
husband or father with reference to his 


properties, the Court can create a charge on 
a suitable portion thereof, securing the pay- 
ment of maintenance to the wife or|children.” 


16. Such a charge could be created not only 
over the properties in the hands of the husband 
or father but also over properties transferred 
by him either gratuitously or to a person having 
notice of the right to maintenance, A trans- 
feree, like the appellant, who joins in a 
fraudulent and clandestine arrangement for 
defeating the right of maintenance binding on 
the conscience of the transferor and who pays 
no consideration for the transfer by her son in 
her favour takes the properties subject to that 
right. The property in her hands|is legally 
chargeable with the payment of maintenance 
to the wife and children of the transferor under 
section 39 of the Transfer of Property Act.” 


It may also be mentioned that Viswanatha 
Sastri, J., considered the decision of Chandra- 
sekhara Aiyar, J., in Pavayammal v. Samiappa} 
and held that the said decision was contrary 
e earlier Bench decisions and dissented there- 
rom. 
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17. The right of a Hindu wife to a charge 
on her husbard’s preperties and to the pro- 
tection of section 39 of the Transfer of Property 
Act arose for consideration before a Bench of 
the Andhra Pradesh High Court in Chandramma 
v. Venkataredds?. Subba Rao, C.J. as he the 
was who spoke for the Bench went into the 
question in a very elaborate manner. The 
learned Judge referred to the passages in Manu, 
Vyasa and Jimutavahma and Apastamba 
Dharma Sutras and held that the Hindu law 
texts recognised that a wife by reason of her 
status, acquires an interest in the property 
of her husband theugh according to some 


writers, not co-equal with him but of a 
secondary kind. ey also impose a personal 
obligation on him to maintain his wife 


enforceable by the sovereign or the State. 
Other texts prohibit a person from alienating 
all his propertics insuch a way as to deprive 
his dependants including his wife of their 
maintenance, The learned Judge referred to the 
confiict of views of Chandrasekhara Aiyar, in 
Pavayammal v. Samiappa* and Viswanatha Sastri, 
J., in Manikyam v. Venkayamma® and observed 
thus: 


“Chandrasekhara Ayyar, J. in Pavayammal v. 
Samiappa® in a brief sentence rejected the 
claim of the wife by stating that it eannot 
be said of the plaintiffa that they have got a 
right to receive maintenance from the profits 
of immoveable property. But, Viswanatha 
Sastri, J. in Manikyam v. Venkayamma® gave 
a considered and elaborate treatment to the 
subject. After considering the different 
aspects he summarised his view thus at 
page 1026 {of Andh. W.R.): at p. 713 (of 
A.LRB.). 


“This right to separate maintenance which 
was previously based on texts and decisions 
is now expressly conferred by statute under 
Act XIX of 1946. It is true that the 
husband or father is under a _personael 
obligation to maintain hig wife or infant 
children. This does not mear that the 
obligation could be enforced only by sending 
him to jail in case of default and that the 
wife or infant children have no right to be 
maintained out of the property of the 
husband or the father as tho ease may be. 
The rule as to personal obligation only 
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emphasises the legal and imperative duty of 
the husband to maintain his wife and minor 
children irrespective of the possession of any 
property. 

1g. We respectfully agree with the aforesaid 
observation. Finally the learned Judge 
summarised the law in the following words:— 


“The Hindu Law texts and the important 
commentaries impose a legal personal obliga- 
tion on a husband to maintain his wife 
irrespective of his possession of any property, 
whether joint or self-acquired. They 
recognise the subordinate interest of the wite 
in her husband's property arising out of her 
married status. They also prohibit the 
aluenation of properties by the husband 
which has the e..ect of depriving her and 
other aependants of their matntenance. 
They further treat her as a member ota 
Hindu joint family entitled to be maintained 
out of joint funds. Lhe decisions of the 
various High Courts to the same line, 
recognise her subordinate imtercst in her 
husband’s property aud enforce his personal 
obigation by creaung a charge on his 
properties either seli-acquired or ancestral. 
A wite, therefore, 1s entitied to be maintained 
out of the profits of her husband’s property 
and, Jf so, under the express terms of sec- 
tion 39 of the Transfer o! Property Act, she 
can enforce her right against the properues 
in the hands of the alience with notice of 
her claim ” 


In Vellayammal v. Stikumara Pillai) Ramaswami 
J. bad to deal with a similar situauon. The 
learned Judgo dissented from Pavuyammal v. 
Samiappa? and followed Mantkyam v. Venka- 
yamma? and Chandramma v. M. Venkataredai*. 


19. In K.M.S. Ruadrappa v. Basamma® the 
questicn that was posed for considerauon was 
whether the plainufis, the wife and children 
were entitled toa charge over the suit pro- 
perties for the maintenance decree in their 
favour. It should be remembered that 
the husband had gifted the properties in favour 
of othera. The same contention was urged 
before the learned Judges that the obliganon 
ofa Hindu husband to provide maintenance 
to his wife and children was only a personal 
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liability and that it has nothing to do with bis 
property. In other words, an obligation was 
there irrespective of his possessing any property 
and that consequently section 39 of the Transfer 
of Property Act could not be attracted. 


Pavayammal y. Samiappa? was relied upon in 
support of the argument that section 39 of the 
Transfer of Property Act could not be attracted 
while on the other side the decisions in 
Manikya:n v. Venkayamma? Chandtamma v. V enka- 
tareddi® and Velayammat vw. Srikumara Pillait 
were reiied on for the view that the wife and 
child:en were entitled to have a charge upon 
the properties and could enforce the same 
against the gratuitous transferee. The learned 
Judge held that Pavayammal vw. Samiappa} 
did not lay down the correct law and chose 
to follow the other decisions and held that a 
charge could be created in favour of the wife 
and minor children over the husband’s pro- 
perty. 


20. A recent decision of the Supreme Court 
in V. Tulasamma v. Sesharedd:® though not 
exactly on the pointin contreversy before me 
would show that the basis on which the 
earlier decisions proceeded in holding that a 
Hindu wife will be entitled to a charge on her 
husband’s property and claim protection 
under section 39 ot the Transfer of Property 
Act is well-founded. The learned Judge har 
referred to the following passage as regards 
the nature of the lability by the husband as 
found in Hindu Law by Golapchandra Sarkar 
Sastri: 


“When the husband is alive, he is personally 
liabłe tor the wife’s maintenance, which is 
also a legal charge upon his property, this 
charge being a legal ineident of her marital 
co-ownership in all her husband’s property. 
But after his death, his widow's right of 
maintenance becomes limited to his estate, 
which when it passes to any other heir, is 
charged with the same. There cannot be any 
doubt that under Hindu law, tbe wife’s or 
widow’s maintenance isa legal charge on 
the husband s estate; but the Courts appear 
to hold, in consequence of the proper mate- 
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rlals not being placed before them that it 
is not so by itself, but is merely, a claim 
against the husband’s heir, or an equitable 
charge on his estate; hence the husband’s 
debts are held to have priority, unless it is 


made a charge on his property by a 
decree.” 
21. The learned Judge then observed: “To 


sum up, therefore according to Sastri’s inter« 
pretation of Shastric Hindu Law the right te 
maintenanee possessed by a Hindu widow is a 
very important right which amounts to a 
charge on the property of her husband which 
continues to the successor of the property and 
the wife is regarded as a sort of co-owner of 
the husband’s property though ina subor- 
nate sense. j.e , the wife has no dominion over 
the property. Therefore, in the light of the 
above decisions, I respectfully follow the deci- 
sions in Velayammal v. Srikumara Pillai’, 
Manikyam v. Venkaya- ma4; Chandramma v. M 
Venkatareddi* and K M S. Rudrappav. Basamma 
and hold thata Hindu wife is entitled to 
havea charge on the property of her husband 
and to claim protection under section 39 of 
the Transfer of Property Act. Once I come 
to that view, then fx. B-6 beinga gift m 
favour of the second defendant by the first 
defendant-husband cannot avail against the 
right of the plaintiff to have a charge for 
maintenance amount”. 


22. The learned counsel for the defendants 
contended that even at the time of Exhibit B-6 
the suit property was subject to heavy liability 
and after setting off the liabilities the property 
would be worth really oaly Rs. 140. I do not 
agree with this submission of the learned 
counsel for the defendants or with the manner 
in which he arrived at the value of the pro- 
perty. In any event, that cannot in any way 
prevent a charge being created in favour of the 
first plaintiff over the suit property in respect 
of the amount decreed for maintenance. 


23. Another contention that was put forward 
by the learned counsel for the defendants is 
that even assuming that a charge could be 
claimed under section 39 at the time Exhibit 
B 6 was‘executed the first plaintiff had no 
right to separate maintenance and that con 








1. (1959) 72 L.W. 364: AT.R .960 Mad 42. 
2. (1956) An.W R. 1021: A.I R. 1957 AP 710. 
3. (1958) 1 Ao.W.R. 46: A.LR, 1958 A.P, 396. 
4. ALR. 1962 Mys. 207, 
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sequently no charge could be created and that 
the right to maintenance cannot be enforced 
against the second defendant, The argument 
is elaborated by the learned councel thus: 
The settlement was in 1961. In 1965 this 
Court allowed C.M.A No 196 of 1963 granting 
restitution of conjugal rights in favour of the 
first defendants. That meant that the first 
plaintiff had no right to separate residence and 
maintenance and that consequently Exhibit 
B-6 which was executed at the time when the 
first plaintiff had no right to separate residence 
and maintenance could not be defeated by any 
decree for maintenance which might be passed 
subsequently. The decisions already referred 
to by me would show that the rightofa Hindu 
wife to maintenance is also interlinked with her 
interest in her hucband’s property. The 
Supreme Court in V Tulasamma v. Sesha Reddj 
described the right of maintenance of a Hindu 
female thus: 


“The Hindu female’s right to maintenance 
is not an empty formality or an illusory 
claim being conceded as a matter of grace 
and generotity, but is a tangible right against 
property which flows from the spiritual 
relationship between the hurband and the 
wife and is recognised and enjoined by pure 
Shastric Hindu Law and has been strongly 
stressed even by. the earlier Hindu jurists 
starting from Yajoavalkya to Manu Such 
right may ‘not be a right to property but it 
ig a right against property and the husband 
has a personal obligation to maintain his 
wife andif he or the family hag property, 
the female has the legal right to be maintain- 
ed therefrom. If a charee is created for the 
maintenance of a female, the said right 
becomes a legally enforceable one. At any 
rate. .even without a charge the claim for 
maintenance is doubtless a pre-existing 
right.” 


24. Where a Hindu hvsband alienated the 
whole of his immovable property, though 
self-acquired, without making a suitable pro- 
vision for his wife’s maintenance it was 
ruled in Narbadıbai v. Mahadeo Narayin4 that 
the alienation would not affect her right to 
maintenance. So too, where a husband made 
a gift of his entire estate leaving his wife with- 
ont maintenance. it was ruled in Jamna v. 
Machul Sahu?, that the donees took the estate 
subject to her right of maintenance. Where 

POETESS E E 
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a husband executed a will which had the effect 
of defeating his wife’s right to maintenance 
it was held in Periambala Chetttar v. Sundara 
ammal! that she was entitled to be maintained 
out of the estate of her husband, Subba Rao, 
C.J, in Chandramma vw. M. Venkatareddi® held 
that the restriction imposed on the husband’s 
power to alienate his properties to protect the 
wife’s right to maintenance is indicative of the 
subordinate interest of the wife in the property 
and also the link between the obligation and 
the property of the husband. Viewed on this 
basis itis not necessary that the right to main- 
tenance should become crystallised in the form 
of a decree to enable the wife to proceed against 
the property in the hands ət the husband or 
his transferees. Merely because at the time 
Exhibit B-6 was exeeuted the first plaintiff 
bad not obtained a deeree for maintenanca 
would not mean that she will not be entitled 
to enforce the right of maintenance against 
the property gratuitously transferred by the 
first defendant to the second defendant. When 
once it is seen that tho first defendant has 
gifted the properties in favour of the second 
defendant without making provisions for the 
maintenance of the first plaintiff, then she 
will be entitled to have a charge created 
against the very properties and enforce the 
charges the properties. I therefore overrule 
the contention of Sri Alagar and hold that the 
plaintiff are entitled to a'charge over the suit 
properties in respect of the maintenance decree 
in their favour. 


25. The next contention of Sri Alagar is that 
the suit as against the second plaintiff ought to 
have been dismissed as not maintainable on 
the ground that she has obtained a decree for 
maintenance in O.S. No. 1829 of 1958. Accord- 
ing to the learned counsel a second suit for 
maintenance is not maintainable. However, 
the learned counsel concedes that it will be 
open to the second plaintiff to file a suit for 
mintenance at an enhanced rate. Now the 
present suit by the second plaintiff is not 
merely for maintenance but for maintenance at 
enhanced rate and also for marriage expenses 
of Rs, 5,000. In that sense therefore it cannot 
be said that the suit filed by the second plain- 
tiff is not maintainable. No doubt, a decree 
for maintenance at the enhanced rate has 
not been granted but merely because the relief 
prayed for was not granted would not make 
the suit not maintainable. Further a decree 
ee eS O 
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has been granted in favour of the second 
plaintif for Rs. 1000 for marriage expenses. 
Therefore, I hold that the suit by the second 
plaintiff was maintainable. Then itis argued 
that the second plaintiff would not be entitled 
for maintenance since she has married one 
Arumugham on 4th July, 1974. As the factum 
of marriage is not disputed by the counsel for 
the respondents, I hold that the second plaintiff 
will not be entitled to maintenance from 4th 
July, 1974. Inthe result I confirm the judg- 
ment and decree of the Court below subject 
to this modification that the second plaintiff 
will be entitled to maintenance only till 4th 
July, 1974, the dat@ of her marriage with 
Arumugham. Subject to this modification, 
the appeal ia dismissed with costs. 

R.S. 
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Appeal dismissed, 


IN THE HIGH COURT OF JUDIGATURE 
AT MADRAS. 


Prgsent:—G, Ramanujam, F. 


K. Krishnaswami Pillai. Appellant* 
D. 

The Kumbakonam City Union Bank Ltd. 
and others .. Respondents. 


Civil Procedure Code. (V of 1908), Order, 21, rules 
66, 90—Siutt on mortgage decreed—Execution Petition 


—Fudgment-debtor though served with notice remain- ` 


ing ex parte—Sale proclamation  scttled —Upset 
price reduced Notice not served on judgment-debtor 
—Sale of property—Sale not liable be set aside for 
non-servire of notice on judgmcnt-debtor —Non-mention 
of municipal assessment in sale proclamation only an 


trregularity—Fudgment-debior by remaining ex parte. ~ 


shoud be taken to have waived right. 


In the execution of a mortgage decree by the 
decree-holder, the judgment-debtor remained 
ex parte. The sale proclamation was settled in 
his absence. The upset price‘ was fixed at 
Rs. 1,30.000. Since there were no bidders, the 
upset price was reduced to Rs. 90.000. Even 
for this, there were no bidders. So the upset 
price was again reduced to Rs. 60,000. Ulti- 
mately, the property was sold for a sum of 
Rs. 90 000. To set aside this sale the judg- 
ment-debtor filed an application and centend- 
ed that no notice was served on him when 
the upset price was reduced from Ra 90,000, 
that the municipal assessment was not mention- 
edin the proclamation and that the sale 
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should be set aside. The application having 
been dismissed by the executing Court, the 
judgment-debtor filed an appeal. 


Held: Though notice of the execution petition 
was served on the appellant, he remained ex 
parte all through till the date of sale, and even 
the original sale proclamation was settled in 
his absence. The Court could not, therefore 
say that the non-service of the notice in the 
application for reduction of the upset price 
could be taken as a ground for setting aside 
the sale as urged by the appellant. 

[Paras 6 & 7.] 


The non-furnishing of the details as to the 
municipal assessment in the sale proclamation 
did not autematically make the salea nullity. 
Even on the basis that it was a material fact 
which had to be given in the sale proclamation, 
the non-furnishing of such a fact would merely 
amonut to an irregularity. [Pera. 8.] 


Order 21, rule 64 (2) (4) of the Civil Preeedure 
Code is intended for the benefit of the judg- 
ment-debtor and could be waived by him even 
though the statutory provision is in a manda- 
tory form. The appellant had remained «x parte 
threughout in the execution proceadings and 
even after service of the sale proclamatien, ha 
had not approached the Court for getting the 
particulars of the municipal assessment included 
in thesale preclamation Therefore, he should 
be taken to have waived that right. Even assum 
ing that the appellant had not waived his 
right, since so long as he had not established 
the nexus between the irregularity and the 
alleged inadequacy of the price based on such 
irregularity, there was no case for setting aside 
the sale under Order 21, rule 90, Civil Procedure 
~ Code. (Para. 10.) 


Cases referred to:— 


Gajadhar Prasad v. Babu Bhakta Ratan, (1973) 
2 S.C C. 629: (1973) 28.C.J. 570: ALR. 1973 
S.C. 25933 Radhey Shyam v. Shyam Behan Singh, 
(1971) 1 S.C.J. 650: (1971) 1 S.C.R. 783; 
A.I.R. 1971 S.C. 2337: Dhirendra Nath Gorai v. 
Sadhir Chandra G hosh, (1965) 18.C.J. 219: (1965) 
6S.C.R. 1001: A.I.R 1964 S.C. 1300; S.N. 
Shamsuddin v. M.K. Poyyamani, (1973) T.N.L.J. 
398. 


Appeal against the order ef the Court of ths 
Subordinate Judge, Tiruchirapalli dated 16th 
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T R. Rajagopalan and T.R. Rajaraman, for 
Appellant. 


V. Krishnag and P, Veeraraghavan, for Res- 
pondent. 


The Court delivered the fellowing 


Joveaent.—This civil miscellaneous appeal 
arises eut of an order passed by the lower Court 
dismissing the applicatien to set aside a sale ia 
execution, held on 24th October, 1973, filea by 
the appellant under Order 21, rule 90, read 
with section 47 of the Code of Civil Procedure. 


2. The appellant herein is the iudgment- 
debtor in O.S. No 387 of 197] on the file of 
the lower Court. In the said suit a mortgage 
decree was passed for a sum of Rs. 43 000 and 
odd. In execution of the said mortgage decree 
the mortgaged properties were brought to sale 
in EP No. 338 of the 1972. The appellant- 
judgment-debtor was served with notice of the 
said execution petition, but be remeined 
ox parts. Since the appellant remained ex parte 
the sale procelamation was settled in his 
absence. While settling the sale proclamation, 
the upset price was fixed at Rs. 1,30 000 in the 
first instance and thesale was held on lst 
August, 1973. Since there were no bidders, 
on an application made by the decree-holder, 
upset price was reduced to Rs 90,000. Even 
fer that upset price, there were no bidders. 
Therefore, the upset price was again reduced 
to Ra, 60,000 and the sale was posted on 24th 
October, 1973. Ultimately, the property was 
sold on 24th October, 1973 and the second 
respondent had purchased the preperty for a 
sum of Re. 90,090. Thereafter, the appellant 
came forward with an application to set aside 
the sale of the mortgaged property held on 
24th October, 1973 on the following six 
grounds:— (1) The price fetched is too low. 
g) The required details as contemplated by 
rder 21, rule 66, C.P.C had not been set 
out in the sale proclamation (3) There has 
been no due and proper publication of the sale. 
(4) “here has been collusion between the 
decree-holder and the purchaser in the purchase 
of the property for a sum of Rs.90,000. (5) The 
reduction of upset price from Ra. 90,000 to 
Ra. 60,000 witheut notice to the petitioner is 
irregular and, therefore, it vitiates the sale. 
(6) The judgment-debtor’s valuation has not 
been mentioned ın the sale proclamation. 


3. The first respondent decree-holder and 
the Court-auction-purchaser both resisted the 


182 


Sppellant’s application for setting aside the 
sale contending that the price fetched at the 
Court auction is quite fair and reasonable, 
that all the requisite details had been 
given in the sale proclamation, that there 
has been due and proper publication of the 
sale proclamation, that there was no collusion 
between the decree-holder and the Court- 
auction-purchaser as alleged by the appellant 
and that the allegation of non-service of notice 
for reduction of the upset price has not bern 
alleged even in the petition for setting aride 
the sale. 


4. The parties adduced evidence in respect 
of their respective contentions. The lower 
Court, after due consideration of the rival 
contentions of the parties, beld that the 
appellant-judgment-debtor has not established 
that the price of Rs. 90.0°0 fetched in the 
Court auction sale is not the proper price for 
the property sold, that the materials produced 
by the appellant for estimating the value of the 
property, sold indicate that the value can be 
Rs. 84,000 and that there are no other 
materials to show that the price of Ra. 90,090 
fetched in the auction is not a fair or real 
value of the property. As regarda the appel- 
lant’s contention that there has been no due 
and proper publication of the proclamation of 
the sale, the lower Court finds that there has 
been due publication and there is no justifica- 
tion for the appellant’s complaint about the 
Jack of due publicity. On the question of 
alleged collusion between the decree-holder 
and the Court-auction-purchaser, the lower 
Court specifically finds that the collusion alleged 
has not been proved and the appellant has not 
adduced any material to substantiate the plea 
of collusion. On the allegation that the 
judgment-debtor’s valuation has not been 
given in the sale proclamation, the lower 
Court has taken the view that the appellant 
remained ¢x parts even though he was served 
with notice of the execution petition that he 
has come into the picture only after the sale 
had taken place and that so long as he has not 
chosen to come on record and give his valua-« 
tion, he cannot complain that his valuation has 
not been mentioned in the sale proclamation, 


5. Asregardsthe allegation that the upset 
price has been reduced from Rs.90,000 to 
Rs. 60 000 without any notice to the appellant 
the lower Court finds after perusal of the 
endorsements made on the application for redu- 
ction of the upset price that no notice has been 
ordered to be served on the appellant before 
reducing the upset price from Rs. 90,000 to 
Rs. 60,000. The Court below however holds 
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that in the application for setting aside the 
sale, the non service of notice for reduction of 
the upset has not been raised as a ground of 
objection and that therefore, in the absence of 
an averment in the petition, it must be deemed 
that the appellant has waived the notice. It 
is also found by the lower Court that the 
appellant was present at the time of the auction 
and he has also signed the sale proclamation 
wherein the upset price bas been stated as 
R«. 60,000 as against the upset price of Rs. 
90,000 tixed earlier. The appellant did not 
raise any protest at the time of the sale, nor 
did he make it a grievance in the application 
for setting aside the sale. In those circum- 
stances, the lower Court felt that he can no 
longer be heard to say that the sale is invaid 
on account of the absence of notice to bim in 
E.A.No. 1129 of 1973 in which the upset price 
was reduced from Rs. 90,000 to R:.60,000 


6. On this aspect, the learned counsel for 
the appellant contends that non-service of 
notice on the judgment-debtor before the upset 
price once fixed is reduced, will clearly be an 
irregularity as per the Midras amendment to 
Order 2], rule 66, C.P.C. In support of this 
cortention. learned counsel refers to the deci- 
sion of Ismail J., in S.N. Shamsuddin v. M.K. 
Poyynmani! the gist of which is reported. In 
that case also. the upset price fixed by the 
Court was reduced without notice to the judg- 
ment-debter. The judgment-debtor imme- 
diately filed a revision petition before this Court 
for setting aside the order reducing the upset 
price. The learned Judge held that as the 
rules themselves now impose a duty on the 
executing Courts to fix the upset price and 
mention it in the sale proclamation, once the 
upset price is fixed and the same forms part 
of the sale proclamation settled after notice to 
the judgment-debtor, no material alteration in 
the sale proclamation can be made without 
notice to the 1wdgment-debtor. In this view, 
the order reducing the upset price was set 
aside, onthe ground of want of notice to the 
judgment-debtor. On the facts ot that case, it 
is clear that Originally the sale proclamation 
was settled in the presenc of thejudgment-debtor, 
but the sa'e proclamation was subsequently 
altered by reducing the upset price without . 
notice to him. In those circumstances it was 
held that in the sale proclamation settled in 
the presence of the judgment-debtor no altera- 
tion should take place without notice to him. 
But such is not the case here. In this case, 
though notice of the execution petition was 
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served on the appellant, he remained ez parte 
all through till the date of the sale, and even 
the original sale proclamation was settled in his 
absence. Therefore, the principle of that deci- 
sion may not strictly apply to the facts of this 
cafe. 


7. Assuming that the said decision were to 
apply here, that decision will support the 
appellant only to the extent that there has 
been material irregularity, in that the notice 
of applicationfor reduction of the upset price 
was not given to him. It is well-established 
that a mere irregularity without anything 
more cannot be taken advantage of by the 
judgment-debtor to have the sale set aside. 
The provisoto Order 21, rule 90, C.P. Code 
specifically says that no sale shall be set aside on 
the ground of irregularity or fraud unless upon 
the facts proved the Court's satisfied that the 
applicant has sustained substantial injury by 
reason of such irregularity or fraud. Even assum- 
ing ascontended by the learned counsel for 
the appellant, non-service of the notice of the 
application for reduction of upset price from 
Rs. 90,000 to Rs. 60,000 amounted to an irregv- 
larity, that cannot be asid to have resulted in 
any injury to the judgment debtor. Though 
the upset price was reduced to Rs 60, 00, the 
property really fetched a price of Ra. 90,000 
which was the upset price before it was reduced 
to Rs. 60,090. Therefore, the appellant can- 
not now complain that merely because the 
upset price was reduced from Rs. 90,000 to 
to Rs. 60 000 the sale of the property for 
Rs. 90,000 has resulted in any substantial 
injury to him. If the petitioner has been 
diligent in resisting the execution petition and 
has approached this Court before the actual 
sale for setting aside the order reducing the 
upset price from Rs. 90000 to Rs. 60,000 on 
the ground that no notice has been given to 
him, perhaps the Court might have set aside 
that order on the basis of the decision of 
Ismail, J. in the said case. But, here we are 
at a stage of setting aside the sale which had 
already taken place, and at that stage we are 
faced with the proviso to Order 21, rule 90 
G.P. Code. We cannot, therefore, say that the 
non-service of the notice in the application for 
reduction of the upset price can be taken as 
a ground for setting aside the sale as urged by 
_|the learned counsel for the appellant. 


§. The only other contention that remains to 
be considered is the one based on the non- 
furnishing of materia) details in the sale pro- 
clamation as enjoined under Order 21, rule 66 
(2) (J) G.P. Code. It is the case of the appel- 
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lant that the sale proclamation on the basis of 
which the sale has been held in this case did 
not contain the details of the municipal-tax 
payable on the property and that such parti- 
culars are necessarily to be given under 
Order 21, rule 66 (2) (¢) as applicable to 
Madras. That rule says that every other thing 
which the Court considers material for the pur- 
chaser to know in order to judge of the nature 
and value of the property should be stated in 
the sale proclamation as accurately as possible. 
It is not in dispute that the sale proclamation 
in this case did not contain the details about 
municipal-tax levied on the property. Clause 
(¢) of sub-section (2) of rule 66 of Order 21, 
came up for consideration in Gajadkar Prasad 
v. Babu Bhakta Ratan!. The Supreme Court, 
after a review of the authorities as well as the 
amendments to Order 21, rule 66 (2) (e) held 
that the said rule requires the Court to state 
all the facts it considers material for a pur- 
chaser to judge the value and nature ot the 
property himself, and that as such all the 
essential facts which have a bearing on the 
material question of the value of the property 
and which would assist the purchaser in torm- 
ing his own opinion must be stated in the 
sale proclamation. According to the Supreme 
Court, the whole Object of Order 21, rule 66 
(2) (s) of the Code of Civil Procedure was 
to see that all the material particulars 
which are necessary to enable the purchaser 
to form his own opinion asto the value of 
the property and therefore, the Court should 
normally state the valuation given by both the 
the decree-holder as well as the judgment- 
debtor where they have both valued the pro- 
perty; and it may usefully state other material 
facts, such as the area of land, nature of rights 
in it, municipal assessment actual rents reali- 
sed, which could reasonably be expected to 
affect valuation, The Supreme Court alse 
made it clear that what could be reason- 
ably and usefully stated succinctly in a sale 
proclamation hasto be determined on the 
facts of each particular case and that no 
inflexible rules can be laid down on such a 
question. It is, no doubt, true that in the 
above decision, the Supreme Court has pointed 
out that it is desirable to give the municipal 
assessment also in the sale proclamation as it 
is one of the material facts to enable the pur- 
chaser to form his own value of the property. 
Even taking the municipal assessment as a 
material fact to be set out in the sale procla- 


1 (1973) 2 8.0.C. 629: (1973) 2S.CJ 570: A.LR. 
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mation, as has been held by the Supreme 
Court in the above case, the non-furnishing of 
such a material fact will merely amount to an 
irregularity. Ithas to be remembered that 
Order 21, rule 66 (2) (¢) does not specifically 
refer to the municipal assessment or the pro- 
perty-tax to be specifically stated in the sale 
proglamation. The Supreme Court has 
pointed out while considering as to. what are 
the facts to be set out in the sale proclamation 
under Order 21, rule 66 (2) (e) that it may 
be useful to set out the municipal assessment 
algo in the sale proclamation. But non-furnish- 
ing of the details as to the municipal assess- 
ment in the proclamation dees not automati- 
cally make the sale a nullity. Even on the 
basis that it is a material fact which has to be 
given in the sale. proclamation, as contended 
for by the appellant, the non-furnishing of a 
such a fact will merely amount to an irregu- 
larity. 


9. As already stated, merely irregularity by 
itself is not a ground for setting aside the sale. 
The irregularity should be shewn by tho judg- 
ment-debtor to have resulted in substantial 
injury and it is only then the sale could be 
setaside. Asa matter of fact, the Supreme 
Court has pointed out in Radhey Sheyom ve 
Shyam Behari Singh’ that in order to set aside an 
auction sale, mere proof of material irregula- 
rity such as the one under rule 69 and inade- 
quacy of the price realised in suck a sale are 
not sufficient, that what has to be established 
by the judgment-debtor isthat there was not 
only inadequacy of price, but that inadequacy 
was caused by reason of the material irregu- 
larity or fraud and that a nexus or connection 
has to be established between the inadequacy 
of the price and the material irregularity. in 
this case, the material irregulari.y poiated out 
is that the municipal-tax on the property has 
not not been noted in the sale proclamation 
and it is stated that the non-furnishing of 
such particulars in the sale proclamation has 
resulted in the property fetehing a low price. 
Apart from asserting that the lack of particulars 
such as the municipal assessment in the sale 
proclamation has resulted in the property 
fetching alesser price, there is no nexus or 
connection established between the alleged 
defect in the sale proclamation and the price 
fetched. Therefore, it is not possible for the 
Court to set aside the sale under Order 21, 
tule 90, Civil Procedure Code, merely on the 
ground that the property-tax assessment has 
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not been mentioned in the sale proclamation. 
As already pointed out the petitioner was 
ex parts though he was duly served with the 
notice in the execution petition and all the 
proceedings in execution have gone on ex parte, 
Therefore for all that has happened the appel- 
lant has to blame himself. If really he ix 
interested in safeguarding his rights, he would 
have moved the Court then and there for 
issue of a proper sale proclamation containing 
all the details. In this case, admittedly, the 
appellant has signed the proclamation. That 
means, he was aware of the contents of the 
sale proolamation. Even after knowing the 
contents of the sale proclamation, he did not 
take any steps to move the Court for getting 
all the necessary particulars included in the 
sale proclamation before the actual sale was 
held. In this case Ex-B.2 letter written by 
the appellant to the decree-holder—Ist respon- 
dent—indicates that he was aware of the sale 
proclamation and the intended sale even on 
Ist August, 1973. That shows that at every 
stage he was following the Court proceedings. 
If he has not taken any steps to have any 
one of the details included as he considers 
necessary in the sale proclamation, he has 
only to blame himself. 


10. In similar circumstances, the Supreme Court 
in Dhirendra Nath Gorat v. Sudhir Chandra Ghosh? 
pointed eut that where the judgment-debtor, 
who received the netice of the proclamation 
did not object to the non-compliance with the 
statutory provisions, and no substantial injury 
had also been shown by him the sale is not 
liable to be set aside on an application under 
Order 21, rule 90, Civil Prosedure Code. In 
the same decision, it was pointed out that the 
safest rule to determine what is an irregularity 
and what is a nullity is to see whether the 
party can waive the objection. If he can 
waive it, it amounts to an irregularity and if 
he cannot, it isa nullity. A waiver is an 
intentional relinquishment of a known right. 
Even where the mandatory provision has not 
been followed. if the provision is intended for 
the benefit of the judgment debtor, then the 
judgment debtor is entitled to waive that right 
conferred on him by the statute. There can- 
not be any dispute that Order 21, rule 66 (2) 
(e) has been enacted for the benefit of the 
judgment-debtor and for enabling the auction- 
purchaser te estimate the price properly. Such 
a provision which is intended for the benefit 
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of the judgment-debtor can be waived by him 
en though the statutory provision is in a man= 
datory form. As already stated, the appellant 
erein has remained «x parte throughout in 
the execution proceedings and even after 
ervice of the sale proclamation, he has not 
ppproased the Court for getting the parti- 
culars of the municipal assessment included in 
the sale proclamation. Therefore, he should 
be taken to have waived that right. Even 
assuming that the appellant has not waived 
is right, still so long as he has not established 
the nexus between the irregularity and the 
alleged inadequacy of the price based on such 
irregularity, there is no case for setting aside 
the sale under Order 21, rule 90, Civil Proce« 
dure Code. In this view, we have to uphold 
the order of the lower Court. 

11. The Civil Miscellaneous Appeal is, there- 
fore, dismissed with costs (one set). 


S.J. Appeal dismissed. 


IN THE HIGH COURT OF JUDICATURE 
AT MADRAS. 


PResRNT:—S. Nainar Sundaram, }. 


M/s. NK. Ahammed 
E : 


The Madras State Housing Board and 
another Respondents. 


{A) Arbitration— Madras Detailed Standard Speci- 
Jications—Same to be part of arbitration agresmeni— 
Dispute between parties—Petition for arbitration— 
Award of arbitrator witkout notice to parties and 
without following principles of natural justice— 
Petition under section 33, Arbitration Act to the 
‘Court dismissed—Revision to High Gourt—Statements 
and documents filed by parties to be made available 
to sach other—Princifles of natural justice not to be 
excluded—Scops of clause 73 of the Madras 
Detailed Standgrd Specifications. 


(B) Arbitration Act (X of 1940), section 13. 


The petitioner and the first respondent entered 
into an agreement under which the petitioner 
‘was to supply timber and the agreement referr- 
ed to the Madras {Detailed Standard Specifi- 
cations to form part and parcel of the agree- 
ment. Disputes arose between the parties and 
the petitioner presented a petition to the 
Arbitrator, the second respondent. The second 
respondent did not fix any date for enquiry 
for adjudicating the matters referred to him 
re ee eo 












— m 


Petitioner*® 


* R.P, No, 1019 of 1974, 


23rd March, 1978? 
M Lj—24 : 
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and on 6th April, 1970, he intimated the peti- 
tioner that he had made and signed an award 
on the arbitration petition. The petitioner filed 
a petition under section}33 ofthe Arbitration 
Act before the X Assistant Judge, City Civil 
Court, Madras and contended that no oppor- 
tunity to put forth his case was given tohi 

by the 2nd respondent and that the principles 
of natural justice had been violated. The petition 
was dismissed and the learned City Civil Jadge 
held that the second respondent was not bound 
to follow the rules of judicial procedure and 
he had conformed to the procedure laid down 
in clause 73 of the Madras Detailed Standard 
Specifications, Aggrieved with this order, 
the petitioner filed a revision to High Court, 


Held: Section 13 of the Arbitration Act does 
not refer to the procedure judicial or other- 
wise, to be followed by the arbitrator. The 
absence of prescription cannot clothe the 
arbitrator with powera to be exercised arbi- 
trarily and throwing to the winds the ordinary 
canons of judicial procedure. He may not 
be a Court but still he is in the position of a 
Judge, selected by the parties in whose sense 
of justice they have faith and who has te do 
justice between them. His procedure should 
be such as a reasonable man would follow in 
deciding a dispute impartially. [Para. 2.} 


There was no expression used in clause 73 
which specifically excluded notice to the parties 
of the statements and documents filed by the 
opposite parties, It contemplated that either 
party might within a period to be fixed by the 
Arbitrator, file before the Arbitrator a state- 
ment of the case and also all the documents 
relating to or having a bearing on the case. 
The parties should know what statements and 
documents had been filed by the opposite 
parties. The rule could not be so construed 
as to exclude such an opportunity. Even if 
such a construction was possible on the said 
clause, it would be unreasonable and unfair to 
adhere to it and exclude such an opportunity 
being afforded to the parties to the arbitration. 

[ Para. 3.] 


The principles of natural justice were not to 
be ruled out iu every commercial arbitration. 
To exclude such principles, there must be an 
express exclusion by specific rule or a specific 
term in the contract of the parties, and the 
dispute referred to the arbitration should be of 
such a kind as was capable of being decided 
by the arbitrators fairly and honestly without 
the due observance of the rules of natural 
justice. [Para. 3.] 
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Even if clause 73 0f the Madras Detailed 
Standard Specifications could be construed as 
to exclude observance of judicial procedure by 
‘the arbitrator, it should not be implemented 
on the facts of the present case because such an 
implementation would cause prejudice to the 
parties and would not secure the ends of 
justice. [Para. 4.] 


The Court found that the award of the 
arbitrator could not be sustained for the reason 
that the arbitrator had not given notice to the 
petitioner herein of the statements or records 
said to have been filed by the first respondent 
and bad not even called upon the petitioner 
to offer his explanation or objections to the same. 

° {Para 5.] 


Case referred to: 


M/s, Phulchand Laxminarayan v. The India United 
Mills, A.I.R. 1961 Bom. 208. 


Petition under section 115 of Act V of 1908 
praying the High Court to revise the order of 
the X;Assistant Judge, City Civil Court, Madras 
dated 30th March, 1972 and made in O.P. 
No. 171 of 1971. 


K.T. Paulpandian, for Petitioner. 


KE. Venkataswami, Additional Government 
Pleader, on behalf of Respondents. = 


The Court made the foliowing 


Ornver.—The petitioner in this revision was a 
party to an agreement with the first respondent 
herein. That agreement related to the supply 
of timber by the petitioner to the first respon- 
dent. Admittedly disputes arose with reference 
to the transactions under the agreement and 
the petitioner herein pursuant to the clause 
relating to reference to arbitration presented a 
petition for arbitration before the second res- 
pondent who was the arbitrator named in the 
agreement. It must be pointed out that the 
agreement between the parties refers to the 
Madras Detailed Standard Specificatiens to 
form part and parcel of the agreement. The 
second respondent didnot fix any date for 
enquiry for adjudicating the matters referred 
to him for arbitration and on-6th April, 1970 
he intimated the petitioner that he has made 
and signed an award on the arbitration peti- 
tion preferred by the petitioner herein. The 
petitioner herein filed a petition under 
section 33 of the Arbitration Act, 1940 before X 


THE MADRAS LAW JOURNAL REPORTS 


(1979 


Assistant Judge, City Civil Court, Madras, proe 
jecting his main grievance that no opportunity 
was given to him by the second respondent- 
arbitrator to put forth and substantiate his case 
and the principles of natural justice have been 
violated. The second respondent contended that 
as per Clause 73 of the Madras Detailed 
Standard Specifications, which has been 
invoked and referred to in the agreement for 

overning the arbitration, he is not bound to 

ear and receive formal evidence, that on the 
basis of the records and statements furnished 
by both the parties he has considered the matter 
and has passed the award and the award passed 
cannot be impeached on the grounds put 
forth by the petitioner. The Court below 
countenanced the pleas put forth by the second 
respondent and held that the second respondent 
arbitrator is not bound to follow the rules of 
judicial procedure and he has conformed to 
the procedure laid down in Clause 73 of the 
Madras Detailed Standard Specifications and 
the award of the second respondent cannot be 
set aside on the grounds urged by the petitioner. 
In this view the petition was dismissed. The 
present revision is directed against the orders 
of the Court below in O.P. No. 171 of 1971 
which is the petition filed by the petitioner 
under section 33 of the Arbitration Act, 1940. 


2. Thiru K.T. Paulpandian, learned counsel 
for the petitioner urges that the rules of 
judicial procedure cannot be deemed to have 
been excluded by virtue of clause 73 of the 
Madras Detailed Standard Specifications, 
the arbitrator is given the role of a Judge. 
to adjudge the dispute between the parties 
and itis not open to him to say that even 
without hearing the parties he can pass an 
award on the basis of the petition, counter- 
statement and the documents if any filed by 
the parties. There is force in the contentions 
put forth by the learned counsel. The 
learned counsel also refera to section 13 of 
the Arbitration Act, 1940. In my opinion 
in the context it has no relevancy at all for 
the simple reason it merely states that unless 
a different intention is expressed in the 
agreement between or amongst the parties, 
the arbitrator shall have the powers 
enumerated thereunder. It does not relate to 
the procedure judicial or otherwise to be 
followed by the arbitrator, At the same time}! 
absence of prescription of the procedure 
cannot clothe the arbitrator with powers to be 
exercised arbitrarily and throwing to winds 
geven the ordinary cannons of judicial procedure. 
May be, he is not a Court, but, still he is in 


I] 


the position of a Judge, selected by the 
parties in whose sense of justice they have 
faith and who has to do justice between them. 
His procedure should therefore be such asa 
reasonable man would follow in deciding a 
dispute impartially. 


g Mr. K. Venkatasamy, learned counse! 
appearing for the respondent relies on 
Clause 73 of the Madras Detailed Standard 
Specifications and submits that the said 
Clause lays down that the arbitrator shall 
not be bound to observe the ordinary rules 
of procedure applicable to trials before 
Judicial Tribunals, and he is not to hear or 
receive formal evidence but he may pass an 
award on the documents on statements of the 
case filed by both the parties and or on 
personal iaspection. According to the learned 
counsel for the respondent this is what has 
been done in the present case by the second 
respondent arbitrator and the petitioner 
could have no grievance on this question. 
Iam unable to agree with this submission 
made by the learned counsel for the respondent 
The relevant part of Clause 73 may be 
extracted for a convenient consideration of the 
same, 


“Either party may within a period, which 
‘shall be fixed by the arbitrator, file before 
the arbitrator a statement of the case and 
also all the documents relating to or having 
a bearing on the case. The arbitrator 
shallsee that the ‘award is passed, if 
reasonably possible, within a period of four 
months from the date of his entering upon 
the reference, but if any extension of that 
period is considered by him to be 5 
either suo moiu or on the application of 
either party to the reference, the parties 
hereby agree and consent to such extension 
as the arbitrator may from time to time 
consider reasonably necessary, and any 
such. extension shall forthwith be com- 
municated by him in writing to each of the 
rties hereto. The arbitrator shall not 
bound to observe the ordinary rules of 
procedure applicable to trials before 
judicial Tribunals nor to hear or receive 
formal evidence but may pass an award 
onthe documents on statements of the 
case filed by both parties and/or on 
personal inspection. The arbitrator shall 
have power to view the subject-matter of the 
dispute with or without the parties or 
their agents.” 
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Even a bare reading of the same, does not 
convey, that the arbitrator functioning uuder 
Clause 73 of the Madras Detailed Standard. 
Specifications can ignore the ordinary rules of - 
judicial procedure with reference to putting 
the parties on notice of the statements and 
documents filed by the opposite parties. There 
ig no expression used in the said clause which 
specifically excludes notice to the parties of 
e statements and documents filed by the 
Opposite parties. It contemplates that either 
party may within a period to be fixed by the 
arbitrator file before the arbitrator a state4 
ment of the case and also all the documenta 
relating to or having a bearing on the case.}’ 
It goes without saying, that the parties mu: 
know that statements and documents ha 
been filed by the opposite parties. The Rule}. 
cannot be so construed as to exclude such an 
opportunity. Even if such a construction is 
possible on the said clause, it would be unrea 
sonable and unfair to adbere to it and}: 
exclude such an opportunity being afforded to}: 
the parties to the arbitration. May be, thef 
ordinary rules of procedure applicable to trials 
before judicial Tribunals can be said to be 
excluded. But, that does not mean that he 
should not even hear the parties and consider 
their explanations or submissions on the state- 
ments and documents if any produced by 
their opponents or by themselves. There is. 
every possibility that ambiguities or doubts 
May arise with reference to the statements and: 
the documents that may be filed by the parties. 
and it would be very dangerous to say that 
the arbitrator can decide the questions involv- 
ed and clear the ambiguities and the doubts 
by himself without even hearing the parties. 
Such could not be the import of Clause 73 of 
the Madras Detailed Standard Specifications. 
Even if such an import could be spelt out, in 
my opinion. it should not be given effect to. 
on the facts of the present case for the simple 
reason it would be violative of the principles 
of natural justice to give effectto it. The 
principles of natural justice are not to be 
ruled out in every commercial arbitration, 
and for rendering those principles inapplicable, 
at least two things must co-exist. One is an 
express exclusion of those principles by a 
specific rule or a specific term in the contract 
of the parties and the other, that the dispute 
referred to the arbitration must be of such a 
kind as is capable of being decided by the 
arbitrators fairly and honestly without the due 
observance of the rules of natural justice, 
Further, even in these limited cases where 
rules of natural justice would be said to have 
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been excluded, if it appears that the arbitra- 
tor has not acted fairly or honestly or has 
acted in an arbitrary manner his award would 
be open to challenge on the ground of miscon- 
duct. To hold otherwise would be opening a 
door for the perpetration of fraud or rank 
injustice. Such was the -view expressed by a 
Division Bench of tha Bombay High Court in 
M/s. Phulchand Lakkminarayan vw. The India 
„United Mills Limited. 


4: In the present case, the dispute referred to 
arbitration relates to the discharge of the obli- 
gations under an agreement to supply timber 
of the value of over Rs. 1,00,000. The peti- 
tioner herein admittedly issued a notice 
through his counsel on 30th October, 1968, 
complaining about the failure of the first res- 
pondent to honour the bills for the supplies 
- made by the petitioner. There was a reply 
by the first respondent through its counsel on 
16th December, 1968 whereby the claims of 
the petitioner were denied, It cannot be 
stated that the dispute in the present case is 
of such a nature as is capable of being decided 
by the arbitrator fairly and honeatly without 
due observance of the rules of natural justice. 
As adverted to earlier the second respondent 
in his counter before the Court below would 
state that he passed the award with records 
and statements furnished by both the parties. 
There is no denial that copies of re and 
statements said to have been furnished by the 
parties, wete not made available te the 
opposite parties. It is only in that context 
T am inclined to hold that even if clause 73 of 
the Madras Detailed Standard Specifications 

bo so constrned as to exclude observance 
of the judicial procedure by the arbitrator, it 
shall not be implemented on the facts of the 
present case because such an implementation 
will cause prejudice to the parties and will 
not secure the endr of justice. 


5. One of the elementary principles is that 
the arbitrator must not receive information 
from one side which is not disclosed to the 
other, whether information is given orally or 
in the shape of documents though the rule has 
sometimes been ignored by mercantile arbitra- 
tors whose awards have on this ground been 
set aside. As stated above, in the present 
case, the petitioner has not been put on notice 
of the statements and records said to have 





1, A.I.R, 1961 Bom, 208. 
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been filed by the first respondent, and he has 
not been called upon to offer his explanation 
over them, This will not be a proper consi- 
deration of the questions concerned in the 
course of arbitration proceedings. I find that 
the Court below has failed to consider the 
matter from the proper perspective and has 
chosen to rely on clause 73 of the Madras 
Detailed Standard Specifications to negative 
the case of the petitioner. I find that the 
award of the arbitrator cannot be sustained for 
the reason that the arbitrator has -not given 
notice to the petitioner herein of the statements 
or records said to have been filed by the first' 
respondent and has not even called upon the. 
petitioner to offer his explanations or objections 
to the same. For the above reasons, I am 
inclined to intetfere in revision and hence, this 
revision is allowed and the award of the 
second respondent i; set aside and the matter 
is remitted back te the secoud respondent for 
consideration of the same afresh. The second 
respondent will furnish the parties at their 
expense copies of the statements and records, 
filed by their opposite parties, if that is 
practicable or if that is not practicable, afford 
them an opportunity to peruse them at the 
office of arbitrator. The arbitrator will 
further give the parties reasonable opportunity 
to offer their explanations and submissions in 
writing over such statements and records and if 
the parties so desire, will hear them on all the 
questions concerned and then decide the 
matter in accordance with law. There will 
be no order as to costs in this revision. 


S.J. 


Revision allowed. 


1] 


IN THE HIGH COURT OF JUDICATURE 
AT MADRAS. 


Present :—M.M. Ismailand S. Nainar Sundaram, 
JJ- 

The Tamil Nadu Wakf Board represented 
by its Secretary oe Appellant* 


U. 


M. Ebrahim Musuee Muthavalli, Bayan 
Bai’s Wakf and others : Responaents. 


Wakf Act (XXIX of 1954), sections 3, 36-A and 
57—Applicability to deed of  wakf-alal-aulad 
simpliciter—Power given to muthavalli to sell 
property if it becomes dilopidated—Application by 
muthuvalli for sale of property for the benefit of the 
wakf—Support by beneficiaries—Sanction given by 
Court—Application for revocation of the sanction 
by the Wakf Board—Whether maintainable. 


A Muslim lady executed a deed of 
of wakf-alal-aulad on 24th January, 1935. 
Under the deed the usufructs from the en- 
dowed properties should be utilised for the 
benefit of the creator of the wakf and the 
members of her family, and so long as any 
member of the family continued to suivive 
no part of the incame should be spent for 
any other purpose and it is only when the entire 
lineal descendants become extinct the inccme 
should be spent for the benefit of poor Muslims, 
preference being given for Muslim orphans 
and widows. The question was whether 
the endowment would constitute a wakf as 


defined in section 3 9 of the Wakf { Act, 
of 1954)._ Ve. ds 


1954 (Central Act 
Held: From the use of the expression ‘“‘to 
the extent to which the property is dedicated 


for any purpose recognised by Muslim law as" 


pious, religious or charitable” in section 3, the 
Legislature contemplates that for a. wakf-alal- 
aulad to be a wakf under the Act, there must 
be a dedication for any purpose recognised 
by Muslim Law as pious, religious or chari- 
table. That assumes that the purpose of a 
wakf-alal-aulad simpliciter will not be consi- 
dered to be a purpose recognised by the Muslim 
Law as pious, religious, or charitable. In the 
present case, this is purely, a wakf-alal-aulad 
inthesensethat in presenti there is no dedication 
whatever of any part of the property or income 
‘for any purpose other than to support the 
wakif, the members of her family and the 





*0,8.A. No.’20 of 1975; ` ~> 27th Mardi, 1978. 
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descendants... In fact,`so long as some des- 
cendants of the wakif are alive, the property 
will be for the benefit of such descendants only 
and when the entire line becomes extinct, the 
income from the property will be utilised for 
the benefit of the poor Muslims, preference 
being given to Muslim orphans and widows. 
Whoever may be the ultimate beneficiary, in 
praesenti as far as the present wakf is concerned; 
nothing is dedicated for any purposes recognised 
by Muslim Law as pious, religious or charti- 
able. In view ofthis position, it will follow 
that the Central Act XXIX of 1954 has no 
application whatever to the present wakf. 


[Parc. 7.] 


In the particular case, there is no dispute 
that under the terms of the wakf deed, there 
is no provision for distributing any part of 
the income in praesenti to any person other than 
the members of the family and solong as even a 
single member of the family is alive, there is 
no chance of any poor person ccmirg and 
taking the benefit under the wakf deed, and 
therefore the present wakf is a wakf-alal- 
aulad simpliciter. Consequently, it js out- 
side the scope of the Act and therefore section 
36-A of the Act has no application and the 
Wakf Board cannot come and complain under 
section 57 and seek to revoke the sanction 
granted by this Court to the muthavalli for 
alienation of an item of property. It is for 
Parliament or the State Legislature to ccrsicer 
the desirability or otherwise of uncertekirg 
legislation to bring tke wakf-alal-auled 
simpliciter also within the scope of the law 
relating to the administraticn of wakfs now 
in force and at the same time to make suitable 
and appropriate provisions therein relatirg 
to it bearing in mind its distinguishing features. 

[Pera. 8,] 


Cases referred to :— 


G.M.A. Bhaimia v. Madras State Wakf Board, 
(1968) 1 M.L.J. 410; Mohamed Mahin v. 
Madras State Wakf Board (1967) 1 M.L.J. 65: 
A.IR. 1968 Mad. 243; Madras State Wakf Board 
v. Mohd. Mahim, (1971) 84 L.W. 261 ; Begum 
Asma Jafar Imam v. State of Bihar, A.I.R. 1975 
Pat. 48; Abdul Fata Mohamad = Tshak v. 
Rusonoy Rasamaya Dhur Chaudhry, (1895) 22 
I.A. 76. 


Appeal under Clause 15 of the Letters Patent 
and under Order 36, rule 11, Original Side 
Rules against the judgment dated 9th 
July, 1974 of Mr. Justice Sethuraman 
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in: the exercise of the Ordinary Original Civil 
Jurisdiction of the High Court in Application 
No. 2831 of 1973 in C.S. No. 1750f 1973 (O.S.). 


S. Govind Swaminathan for Habibullah Badsha 
and E.S. Govindan, for Appellant. 


A.A.S. Musthafa, for Ist Respondent. 


M.R. Narayanaswımi, for 2nd Respondent. 
P.K. Gopalraj, for 3rd Respondent. 
The Judgement of the Court was delivered by 


Ismail, F.— One Halima Bai executed 
a deed of wakf-alal-aulad and the same was 
registered on 24th January, 1935. Under 
the document, several properties belonging 
to her were endowed as wakf-alal-aulad. 
Clause (12) of that deed expressly provides 
that after deducting the disbursements referred 
to in the earlier clauses from the income of 
the endowed properties, the surplus should 
be divided every month by the muthavalli 
for the time being among the members of her 
family from children born to her by Mohamad 
Musa Sait, her husband, including herself 
and her husband the said Mohamed Musa 
Sait in the following manner, namely, two 
shares for a male and one share for a female 
for ever so long as there are any and until 
her property lasts, and should it become 
extinct, then the income shall be expended 
for the benefit of the poor Mohammedans, 
preference being given to the bringing up and 
the maintenance of Muslim orphans and 
widows. Clause (14) provides that in the 
event of any of the endowed immovable pro- 
perty described in the schedule thereunder 
written being dilapidated and being found 
necessary by the muthavalli‘to dispose of such 
property, he shall upon the resolution in writing 
of the then existing members of family, dis- 
pose of the said property and purchase as soon 
as possible and without any delay another 
immovable property capable of , yielding 
rent that was derived from the property dis- 
posed of when the same was in good and sound 
condition, Under Clause (16), the mutha- 
valli shall not lease the said property or any 
portion thereof to any one for a longer period 
thanthree years norshall the muthavalli receive 
as advance from any lessee more than three 
months’ rents of the property so leased. The 
provisions of the deed make it absolutely clear 
that the usufructs from the endowed proper- 
ties should be utilised for the benefit of the 
person who created the wakf and the members 
of her family, and so long as any member 
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of the family continues to survive, no part of 
the income should be spent for any other pur- 
pose, and it is only when the entire linea] des- 
cendants become extinct, there is provision 
for spending the money for the benefit of poor 
Muslims, preference being given for Muslim 
orphans and widows. In other words, the 
nature of the endowment in question was 
that which is generally under the Mahommedan 
Law known as wakf-alal-aulad or a private 
wakf. The wakf is alive. 


2. The Wakf Act, 1954 (Central Act XXIX 
of 1954 hereinafter referred to as the Act) 
was enacted by the Parliament and under 
that enactment a survey of wakfs in each 
State was conducted and Wakf Boards in 
States were constituted.'It is not in dispute that 
the properties belonging to the endowment 
in question were held as wakf properties, 
and the wakf itselfwas registered as a wakf with 
the State Wakf Board. Not only that, the 
first respondent herein namely, the mutha- 
valli, applied to the Wakf Board to grant him 
permission to sell 17 1/2grounds of land belong- 
ing to the wakf situated in Naval Hospital 
Road, Periamet, Madras. for the purpose of 
construction of a building for the wakf at No.9, 
Greames Road, Madras-6, and accordingly 
such permission was granted by the Board for 
sale of the lands by a resolution dated 13th 
August, 1971 but the Board has not given per- 
mission toutilisethe sale proceeds for the cons- 
truction of the building as proposed by the 
muthavalli and the matter is said to be still 
pending. 


3. The Wakf Board claimed contribution 
from several wakfs including the wakf in ques- 
tion. Venkatadri, J., after elaborately refer- 
ring to the legal position in this behalf, in 
his Judgment in G.M.A. Bhaimia v. Madras 
State Wakf Board!, held that the Wakf Board 
will be entitled to claim contribution from a 
wakf-alal-aulad only to the extent to which 
the property has been dedicated for pious, 
religious and charitable purposes as recog- 
nised by Mahommedan Law. After this 
judgment, the muthavalli, the first repon- 
dent herein took out C.S. No. 175 of 
of 1973, namely, the originating summons 
in the Original Side of this Court under Order 
13 of the Original Side Rules. The purpose 
of this originating summons was to obtain > 
the sanction of this Court for the purpose of 





1. (1968) 1 MLJ, 410. 
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selling the property, house with door No. 40/1, 
Malaya Perumal Street, G.T., Madras, for 
Rs.1,28,000 in favour of the second respon- 
dent herein and for the purpose of utilising 
the sale proceeds for putting up construc- 
tion at No. 8-A, Greames Road, ‘Madras-6, 
which is also a property belonging to the wakf. 
When this application was filed before this 
Court, the muthavalli stated that the nineteen 
beneficiaries who were in existence were all 
agreed to the disposal of the property because 
the said disposal would be for the benefit of 
the wakf. After hearing the muthavalli, 
this Court on 22nd August, 1973 permitted 
the muthavalli to sell the property in question 
in favour of the second respondent herein 
for a sum ot Rs. 1,28,000 and from and out 
of the sale proceeds of the said property, to 
put up a second floor to the building at No. 
8-A, Greames Road, Matras-6. After this 
sanction was granted by the High Court, 
the present application, namely Application 
No. 2831 of 1973 was filed by the State Wakf 
Board for the purpose of revoking or cancel- 
ling the order which this Court passed on 22nd 
August, 1973. The contention of the Wakf 
Board was that the property is a wakf property 
and therefore under section 36-A of the Wakf 
Act, the muthavalli has no right to sell, gift, 
mortgage or exchange any wakf property 
or lease the same for a period exceeding three 
years in the case of agricultural land, or for 
a period exceeding one year in the case of 
non-agricultural land or building, without 
the previous sanction of the Board, and in 
this particular case, the muthavalli has played 
a fraud in not obtaining the sanction of the 
Wakf Board and in not disclosing to this Court 
the fact that the wakfin questidn had submitted 
itself to the jurisdiction of the Wakf Board, 
and therefore, the permission granted by the 
High Court will have to be cancelled. The 
Wakf Board purported to file the application 
under section 57 of the Act. Sub-section (1) 
thereof provides that ‘‘inevery suit or proceed- 
ing relating to a title to wakf property or 
the right of a muthavalli, the Court shall issue 
notice to the Board at the cost of the party 
instituting such suit or proceeding”, and in 
the absence of a notice under sub-section 
(2), sub-section (4) provides that the sale, 
shall be declared void, if the Board, within 
one month of its coming to know of the sale, 
applies in this behalf to the Court or other 
authority under whose order the sale was held. 


4, This application filed under section 57 
of the Act was resisted by the muthavalli 
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who figured as the first respondent and the 
purchaser who figured as the second respon- 
dent, and our learned brother Sethuraman, J., 
by his order dated9th July, 1974, held that the 
property in question is not subject to the 
jurisdiction of the Wakf Board and therefore- 
the Wakf Board was not entitled to main- 
tain the application which it filed. There- 
fore, the learned Judge dismissed the said 
application. It is against this order of Sethu- 
raman, J., the present appeal has been filed 


by the Tamil Nadu State Wakf Board. 


5. Before we proceed: to deal with the matter, 
it is necessary to refer to certain provisions 
contained in the Wakf Act referred to already. 
The Act was enacted by Parliament to pro- 
vide for a better administration and super- 
vision of wakfs. Section 3 defines certain 
expressions and the most important of which is 
the expression “wakf” itself. Clause (1) of 
section 3 defines that expression as follows: 


“« ‘Wakf? means the permanent dedication 
by a person professing Islam of any movable 
or immovable property for any purpose 
recognised by the Muslim law as pious, 
religious or charitable and includes: 


() 
(ii) grants (including mashrut-ul-khidmat) 


for any purpose recognised by the Muslim 
Law as pious, religious or charitable; and 


a wakf by user; 


(iii) a wakf-alal-aulad totheextent to which 
the property is dedicated for any purpose 
recognised by Muslim law as pious, reli- 
gious or charitable; 


and ‘wakif? means any person making such 
dedication.” 


6. We have incidentally referred to the 
substance of the provisions contained in sec- 
tions 36-A and 57 of the Act. The sole ques- 
tion having regard to the decision of Sethu- 
raman, J., is whether the endowment created 
by the lady in the present case on 24th January, 
1935 would constitute a wakf as defined under 
section 3 (1) of the Act or not. The whole 
thing depends upon the meaning of the ex- 
pressions occurringin section 3 (1) (iii) because 
that alone deals with the case of wakf-alal- 
aulad. 


7. From the use of the expression “to thè 
extent to which the property is dedicated for 
any purpose gnised by Muslim law a 
pious, religiou; 1 charitable’? the Legislature’ 
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contemplates that for a wakf-alal-aulad to be 
a wakf under the Act, there must be a dedi- 
cation for any purpose recognised by Muslim 
Law as pious, religious or charitable. That 
assumes that the purpose of a wakf-alal-aulad 
simpliciter will not be considered to be-a pur- 
pose recognised by the Muslim Law as pious, 
or charitable. We have already referred 
to the fact that this is purelya wakf-alal-aulad 
in the sense that in praesenti there is no dedi- 
cation whatever of any part of the property 
or income for any purpose other than to support 
the wakif, the members of her family and thé 
descendants. In fact, so long as some des- 
cendants of the wakif are alive, the property 
will be for the benefit of such descendants 
only and only when the entire line becomes 
extinct, the income from the property will be 
utilised for the benefit of the poor muslims, 
preference being given.to Muslim orphans 
and widows. Whoever may be the ultimate 
beneficiary, in praesenti as far as the present 
wakf is concerned, nothing, is dedicated for 
any purpose recognised by Muslim Law as 
pious, religious or charitable. In view of 
this position, it will follow that the Central 
Act X XTX of 1954 has no application whatever 
to the present wakf. That is the view that has 
been taken by this Court as well as by the 
other Courts, 


e 





8. The earliest pronouncement of this Court 
on this point is thatof Venkataraman, J., in 
Mohamed Mahin v. Madras State Wakf Board!. 
The matter was elaborately considered 
by the learned Judge and as a result of such 
consideration, the learned Judge came to the 
conclusion that a wakf-alal-aulad will be a 
wakf for the purpose of this Actonly tothe 
extent to which the properties have been dedi- 
cated for the religious and charitable purposes 
recognised by Muslim Law. Once it is held 
that there is some property which has been 
dedicated for a pious, religious or charitable 
purpose as recognised by Muslim Law, it will 
be necessary for the Court to determine that 
extent in appropriate proceedings. Accord- 
ing to the learned Judge, a wakf-alal-aulad 
as such without there being some property 
in praesenti dedicated for any purpose such as 
pious, religious or charitable, will not come 
within the scope of the term “wakf ” as con- 
tained in section 3 (1) of the Act. This view 


of Venkataraman, J., was approved bya Bench 





1, (1967) 1M.LJ. 65: A.I.R. 1968 Mad. 243. 


THE MADRAS LAW JOURNAL REPORTS 


[1979 


of this: Court in Madras State Wakf Board F. 
Mohamed Mahim}. The next decision which 
dealt with the present wakf itself is that of 
Venkatadri, J., in G.M.A. Bhaimia v. Madras 
State Wakf Boardi. The question came 
before this Court in the context of the contro- 
versy raised by the muthavallis of several 
wakfs when the Wakf Board demanded con- 
tributions from them. The learned Judge 
against the background of the earlier Mahom- 
medan Law authorities as well as the deci- 
sions of Courts came to the conclusionthat a 
pure wakf-alal-aulad will not come within 
the scope of the Central Act, and ak a wakf- 
alal-aulad in which some property has been 
dedicated in praesenti for the purpose recognised 
by Muslim Law as pious, religious ‘or chari- 
table, will come within the scope of the Act. 
The learned Judge after referringto the rele- 
vant provisions of the statute and the earlier 
history of the legal position observed as follows = 


“The State Wakf Board may, with the best 
of intentions, resort to enhance the wakf 
funds, in order to devote and utilise the 
funds for welfare objects. But the Board 
cannot on that account, under the guise 
of the historical theory of wakfs under the 
Mahammedan Law demand or claim or 
collect contribution from the muthavallis 
of private wakfs, simpliciter, i.e., where pro- 
perties are solely dedicated for the benefit 
of the settlor and his descendants. Even 
in the case of composite wakfs created for 
the benefit of the family and descendants 
and for pious, charitable and religious 
purposes the Board can claim contribution 
only in respect of the income from propérties 
set apart for pious, religious and charitable 
purposes in the wakf deed.” 


This decision is really in favour of the first 
respondent herein. The decision of Venka- 
tadri, J., referred to above was followed and 
approved by a Bench ofthe Patna High Court 
in Begum Asma Jafar Imam and anotherv. State of 
Bihar and others®. That was alsothe case of a 
private wakf. The question came to be con- 
sidered whether the Centra] Act had any appli- 
cation to such a wakf or not. The learned 
Judges elaborately considered the legal posi- 
tion in this behalf and observed as follows: 


1. (1971) 84 L.W. 261. 
2. (1968) 1 M.L.J. 410. 
3. ALR. 1975 Pat. 48. 
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“From a bare reference to the definition 
of ‘wakf’ in the 1954 Act, it is obvious that a 
wakf-alal-aulad has been specifically 
included; but by using the words ‘tothe 
extent to which the property is dedicated 
for any purpose recognised by Muslim law 
as pious, religious or charitable’ after the 
words ‘wakf-alal-aulad’ in section 3 (1) 
(iii) of the Act,it appears that the provisions 
of the Act have been made applicable 
only to the properties which have been 
dedicated for any of the purposes mentioned 
above. If the intention of the legislature 
was that the provisions should be applica- 
ble to all wakfs-alal-aulad and to all the 
properties covered by such deeds, it would 
have simply said, after defining ‘wakf’, 
‘and includes wakf-alal-aulad’. Tf it is 
held that all wakfs-alal-aulad and every 
part of them are included in the definition 
of ‘wakf’, then the words ‘to the extent to 
-which the property is dedicated for any 
purpose recognised by Muslim law as pious, 
religious or charitable’, will become sur- 
plusage and redundant. It is a settled 
canon of interpretation that a statute is 
not supposed to use words without a meaning 
and it is better to adopt the. construction 
which would give some effect to the words, 
rather than that which will give none.” 


Thus, having regard to the definition of the 
term ‘wakf” contained in section 3 (1) (iii) 
of the Act, it is clear that the Wakf Board 
will have jurisdiction only to the extent to 
which property has been dedicated for any 
purpose recognised by Muslim law as pious, 
religious or charitable and this must be in 
addition to the provision for the members 
of the family and descendants.” 


8. In the particular casé, we have shown 
and there is no dispute that under the terms 
of the wakf deed, there is no provision for dis- 
tributing any part of the income in praesenti 
to any person other than the members of the 
family, and the poor Muslims come in only 
in the event of the entire line in the family 
becomes extinct and so long asa single member 
of the family is alive, there is no chance of any 
poor person coming and taking the benefit 
under the wakf deed, and therefore the present 
wakf is a wakf-alal-aulad simpliciter and 
consequently it is outside the scope of the 
Act and therefore section 36-A of the Act has 
no application. Consequently, the Wakf Board 
cannot come and complain under section 57 
‘and seek to revoke the sanction already granted 
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by this Court. This is sufficient for the dis- 
posal of the appeal, and the result is that the 
order passed by this Court already granting- 
permission to sell the property on 22nd August, 
1973, cannot be cancelled, with the conse- 
quence that the dismissal of Application No. 
2831 of 1973 filed by the appellant herein 
by our learned brother Sethuraman, J., is 
correct and does not callfor any interference.. 
The appeal therefore fails and the same is 
dismissed. There will be no order as to costs. 


9. However in view of certain submissions 
made before, us, we would like to make a 
few observations before parting with the case. 
It is not necessary to a go into what 
constitutes a pious, charitable or religious 
purpose under the Muslim law so that a wakf 
can be created for the said purpose. Under 
the Muslim law as explained and practised 
by the Prophet and his followers,a wakf may 
be created for the benefit of any person or class 
of persons,or for any object of piety or charity, 
and it may even be for children that are un- 
born, and if the person or object in whose 
favour it is created isnot in existence at the- 
time ofthe creation ofthe trust,it will be applied 
for the poor who are the ultimate recipients 
ofall wakfs, unless there are other objects: 
named jn the wakf itself. The ultimate pro- 
vision for ‘poor’ is for the purpose of import- 
in gan element of permanency to the wakf so 
that it will not fail under any circumstances;: 
there will always be poor—so it was thought— 
and the provision for the poor is not the only 
basis for sustaining the validity of a wakf as 
having been created for a pious, religious or 
charitable purpose. The concept of piety: 
and charity according tothe Mussalman Law 
is very wide in its amplitude, connotation and 
sweep and it is this connotation that had been 
the basis of the creation of wakfs in the early 
Islamic history. According to Islamic tradi- 
tion, “The Prophet of God declared that a. 
pious Offering to one’s family (to provide against 
their falling into want) is more pious than 
giving alms to beggars. The most excellent 
of sadakah is that whicha man bestows upon 
his family.” Therefore, the provision in the- 
warf for the maintenance of the family and 


“relations of the wakif wasitself considered to 


be a pious and charitable object under the 
Muslim law, and only under the Hanafi school: 
of law, the wakif, the settlor himself, can 
participate in the benefit accruing from the 
wakf. Therefore as faras the Muslim law 
is concerned, there was absolutely nothing: 
agairist a wakf being created exclusively for 
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the benefit of the wakif, the members of his 
family and descendants because that itself 
was considered to be a pious and charitable 
act under the Muslim law. But, unfortuna- 
tely, the English notions of what constitutes 
‘charity had considerably influenced the deci- 
sions of the Judicial Committee of the Privy 
‘Council in dealing with wakfs created by 
Muslims. The Judicial Committee of the 
Privy Council in its decision in Abdul Fata 
Mahomed Tshak and others v. Rusonoy Pasamaya 
Dhur Choudhry cnd others1, held that such a 
wakf cannot be valid. For coming to this 
‘conclusion, the Judicial Committee pointed 
out: 


“As regards precedents, their Lordships 
ought tc know a great deal more in detail 
about them before judging whether they 
would be applicable at all. They hear 
of the bare gift and its maintenance, but 
nothing about the circumstances of the pro- 
perty except that in the case cited the house 
seems to have been regarded with special 
reverence—or of the family, or of the donor 
EEEE Rien As regards precepts which are 
held up as the fundamental principles 
‘of Mahommedan Law, their Lordships 
are not forgetting how far law and 
religion are mixed up together in the 
Mahommedan communities; but they 
asked during the arguments how it comes 
about that by the general law of Islam, 
at least as known in India, simple gifts 
by a private person to remote unborn 
generations of descendants, successions that 
is of inalienable life interests, are forbidden; 
and whether it is to be taken that the very 
same dispositions which are illegal when 
made by ordinary words of gift, become 
legal if only the settlor says that they are 
made as a wakf, in the name of God, or for 
the sake of the poor. To those, questions, 
no answer was given or attempted nor can 
their Lordships see any. It is true that the 
donor’s absolute interest in the property 
is curtailed and becomes a life-interest, 
that is to say, the wakfnama makes him 
take as mutawali or manager. But he is in 
that position for life; he may spend 
the income at his will, and no one is te 
call him to account. That amount of 
change in the position of the ownership 
is exactly in accordance with a design to 
create a perpetuity in the family, and 
indeed is necessary for the immediate accom- 
plishment of such a design 


1, (1895) 22 LA. 76. 
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Spekes Their Lordships have endeavoured 
to the best of their ability to ascertain and 
apply the Mahommedan law, as known 
and administered in India, but they cannot 
find that it is in accordance with the ab- 
solute, and as it seems to them extravagant, 
application of abstract precepts taken from 
the mouth of the Prophet. Those precepts 
may be excellent in their proper appli- 
cation. They may, for aught their Lord- 
ships know, have had their effect in mould- 
ing the law and practice of wakf, as the 
learned Judge says they have. Put it 
would be doing wrong to the great law- 
giver to suppose that he is thereby com- 
mending gifts for which the donor exercises 
no self-denial, in which he takes back with 
one hand what he appears to put away 
with the other; which are to form 
the centre of attraction for accumulaticns of 
income .and further accessions of family 
property; which carefully protect so-called 
managers from being called to account; 
which seek to give to the donors and their 
family the enjoyment of property free from 
all liability to creditors; and which do 
not seek the benefit of others beyond the 
use of empty words.” 


10. This decision of the Privy Council gave 
rise to considerable concern and apprehen- 
sion among the Muslims of this country which 
led to the enactment of the Mussalman Wakf 
Validating Act (Central Act VI of 1913). 
It is mot necessary at this distance of time 
after what has happened subsequently, to 
say anything about the judgment of the Judicial 
Committee referred to above except to point 
out that the decision of the Judicial Committee 
was considerably influenced by the doctrine 
of the English law against perpetuities and 
the concept of “charity? as known to that 
law. 


11. When the Mussalaman Wakf Valida- 
ting Act, 1913 was passed, its object was stated 
to be to remove doubts regarding the validity 
of wakfs created by persons professing Islam 
in favour of themselves, their families, chil- 
dren and descendants and ultimately for the 
benefit of the poor or for other religious, 
pious or charitable purposes, and it made 
lawful for a Muslim to create a wakf, which 
in all other respects isin accordance with the 
Muslim law. Section 3 of the Act provided 
as-follows : 


“Section 3.—It shall be lawful for any person 
professing the Mussalman faith to creare 


a) 


a wakf which in all other respects is in 
accordance with the provisions of Mussal- 
man law, for the following among other 
purposes : 


(a) for the maintenance and support, wholly 
‘or partially, of his family, children or 
‘descendants ; and 


(b) where the person creating a waxf is 
‘a Hanafi Mussalman, also for his own 
maintenance and support during his life- 
‘time or for the payment of his debts out 
‘of the rents and profits of the property 
dedicated. Provided that the ultimate bene 
‘fit is in such cases expressly or impliedly 
reserved for the poor, or for any other, 
purpose recognised by the Mussalman law 
as a religious, pious or charitable purpose 
of a permanent character.” 


‘Thus, this remedial enactment came to the 
‘help of the Muslim community of this coun- 
try who were alarmed by the judgment of 
the Judicial Committee of the Privy Coun- 
-cil referred to above. In the proviso to 
‘section 3 which we have extracted already, 
‘the expression “Mussalman Law” meant the 
“Mussalman law as interpreted by the Judicial 
_ Committee, because under the original 
“Mussalman law; even the provision for the 
members of one’s own family would 
‘constitute a pious and charitable act. It 
is this definition contained in the Mussalman 
Wakf Validating Act, 1913 that would appear 
to have been adopted by the Central Act 
XXIX of 1954. ý 


12. It was contended before us that even in 
‘the case of a wakf-alal-aulad pure and simple, 
_ there is an ultimate dedication for the poor 
‘or for a charitable, pious or religious pur- 
pose, however remote may be the point of 
time when such ultimate dedication really 
‘takes effect and the ultimate beneficiary 
becomes entitled to enjoy the usufruct and 
‘therefore some machinery or method must 
be found to see that the wakf properties even 
in such cases are not dissipated and totally 
lost. It was brought to our notice that even 
in the present case, the property would have 
-fetched much more, but still that muthavalli 
and others joined together and got only a 
sum of Rs.1,28,000. It was also pointed 
--out that the second respondent is a tenant 
and while the law prevents the granting of 
, a lease for a period more than three or tive 
-years as the case may be, in this case, the 
‘lease has been granted for decades. Thirdly 
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it was pointed out that all the beneficiaries 
of the wakf in this particular case have joined 
together for obtaining the permission of this 
court to sell the property for Rs. 1,28,000 
and the Court had no means to find out whether 
the property could fetch more and in a case 
where all the present beneficiarjes join to- 
gether and sell away the property even with- 
out the permission of the Court, there would 
be nobody to challenge such an alienation 
because in praesenti there is no dedication in 
favour of any other person and therefore 
some salutary provision is necessary in the 
form of control being exercised by the Wakf 
Board or Court even in such matters. There 
is considerable substance in these submissions. 


13. It may be stated that the wakfs created 
by Muslims generally fall into two categories. 
One is public wakfs in the sense that the 
beneficiaries are members of the public and 
the other is private wakfs in the sense that 
public as such are not the beneficiaries and 
certain specified individuals happen to be the 
beneficiaries. Even with regard to a private 
wakf, there may be two kinds. One is a wakf- 
alal-aulad simpliciter as we have in the present 
case where the public inthe form of a poor will 
come into the picture only when the line of the 
wakif becomes completely extinct at some 
future uncertain point of time. The seccnd is 
a wakf in which there is a dedication or gift 
in praesentiin the sense that a portion of the 
income from the wakf property is reserved for 
being spent on strangers and other objects of 
piety or charity and the other portion being 
spent for the benefit of the wakif’s relations 
and members of the family. The latter cate- 
gory alone is called generally a composite wakf 
in the sense that even in praesenti it takes ihe 
character of a private wakf as well as a public 
wakf simultaneously. In other words, it is 
partly private and partly public. From what 
we have stated already, section 3 (1) (iit) takes 
in only such a composite wakf. It does not 
take in a wakf-alal- aulad simpliciter. There- 
fore, the question for consideration is whether 
there is any need to make any provision by 
way of some check or contro] against dissipa- 
tion or deliberate or negligent dealing with 
the property even in cases of wakf-alal-auJad 
simpliciter so that the ultimate benefit, even 
though it may be in a very remote future, 
may still be available. 


l4. While considering the above question 
it is relevant to point out certain enactments 
that were actually in force when the Centra] 
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Act XXTX of 1954 came into force. Sec- 
tion 1 (3) of the Act states that it shall come 
into force in a State to which this Act extends 
on such date as the Central Goverrment may, 
by notification in the official Gazette appoint 
in this behalffor that State. But there is a pro- 
viso to this section which states that in res- 
pect of any of the States of Bihar, Uttar Pra- 
desh and West Bengal, no such notification 
shall be issued except on the recommendation 
of the State Government concerned. The 
reason for this prov’so was obvious. On the 
date when the Central Act was enacted, in 
those three States, there were separate and 
independent Wakf Actscontaining elaboraie 
provisions for supervising and controlling the 
management of wakfs. As far as Bihar was 
concerned there was the Bihar Wakf Act, 
1947, as far as WestsBengal concerned, there 
was the West Bengal Wakf Act, 1934, and as 
far as Uttar Pradesh was concerned, there was 
the Uttar Pradesh Muslim Wakfs Act, 1936 
subsequently replaced by the Uttar Pradesh 
Muslim Wakfs Act, 1960. The relevancy of 
the reference to these Actsisthat these Acts 
contained provisions for the Wakf Board exer- 
cising control over purely private wakfs, 
namely wakfs-alal-aulad simpliciter also though 
to a lesser extent than in the case of other 
wakfs. It is worthwhile referring to scme of 
the provisions contained in those Acts for the 
purpose of appreciating the point that is 
now being made. 


15. We may take the case ofthe West Bengal 
Wakf Act, 1934 which is the earliest in point 
of time as between the three Wakf Acts in ques- 
tion. Section. 6 (1) of that Act states that 
‘beneficiary’ used with reference to a wakf- 
alal- aulad means a wakif, any member of his 
family or descendants entitled to receive any 
pecuniary or other material benefits frem such 
wakf. Section 6 (10) states that ‘wakf’ 
means the permanent dedication by a person 
professing Islam of any movable or immovable 
property for any purpose recognised by the 
Islamic law as pious, religious or charitable 
and includes a wakf by user. Section 6 (11) 
defines ‘ wakf-alal-aulad’ as meaning a wakf 
under which not less than seventy-five per 
cent of the net available income is for the time 
being payable to the wakif for himself or any 
member of his family or descendants. While 
dealing with the general powers and duties of 
the Commissioner of Wakfs, section 27 (1) (d) 
provides that the Commissioner shall keep in 
his custody the particulars and al] other in 
formation relating to wakfs-alal-aulad, Accord- 
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ding to section 32, in the case of a wakf-alal- 
aulad, a beneficiary or any person entitled 
under the wakf deed to receive pecuniary or 
other materia] benefits either on his own ac- 
count or on behalf of a religious or charitable 
institution and in the case of any other wakf, 
any person interested may make an application 
to the Commissioner supported by an affida- 
vit to institute an enquiry relating to the ad- 
ministration of a wakf or for the examination 
and audit of the accounts of a wakf, and the. 
Commissioner, on receipt of such application 
and the prescribed fee, and on being satisfied’ 
from facts set forth in the affidavit that there 
are reasonable grounds for believing that the 
affairs of the wakf are being mismanaged, shall 
take such action thereon as the thinks fit, sub- 
section (1) of section 34 is as follows :— 


34 (1).—“If afteran inquiry under section 3-2 
the Commissioner is of opinion that the 
affairs of any waxf-alal-aulad have been mis- 
managed to such an extent as to make it 
desirable for the protection of the wakf 
property or in the interest of the benefici- 
aries that the wakf should be subjected to 
greater control and supervision, he may re- 
commend to the State Government that such. 
wakf shall for a specified period be subject 
to the provisions of this Act which are appli- 
cable to wakfs other than wakfs-alal -aulad.’”” 


Sub-section (2) of this section states :--- 


2. After considering any recommenda 
tionsof the Commissioner under sub-section 
(1), the State Government may, if it thinks 
fit by, notification inthe Official Gazetee, 
direct that for such period as may be speci- 
fied therein the provisions of this Act which 
are applicable to wakfs other than wakfs- 
alal-aulad shall so far as possible apply to 
the wak{ to which the recommendation re- 
lates and thereupon, notwithstanding any- 
thing contained in this Act, these provisions 
shall apply accordingly.” 


Section 35 provides that the Commissioner shal! 
be bound to comply" with any request 
made by the Board for the supply of any in- 
formation or the production of any document 
relating to a wakf or for the summoning of any 
witness whose attendance may be required. 
With regard to the case of a wakf-alal-aulad, 
such information will be furnished only for the 
due performance ofany duty of the Board under 
the Act in relation to such wakf-alal-aulad. 
Even with regard to the inspection of records. 
and grant of copies, waktf-alal-aulad is not out- 
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side the place of the relevant provisions of the 
Act. The enrolment of wakfs contemplates 
the enrolment of wakfs-alal-aulad also. Sec- 
tion 46-A provides that any question whether 
a particular property is wakf property or not 
or whether a wakf is wakf-alal-aulad or not 
` shall be decided by the Commissioner whose 
decision, unless revoked or modified by a com- 
petent Court, shall be final. Section 48 con- 
templates wakfs including wakf -alal-aulad sub- 
mitting accounts and section 52 ofthe Act makes 
express provision for statements to be 
submitted by the wakfs-alal-aulad. Section 
33 dealing with the bar to transfer of immove- 
able property of a wakf is a general provision. 
With regard to annual contribution recoverable 
from wakfs, wakf-a lal-aulad simpliciter is not 
excluded and the Act provides that in the case 
ofa wakf-alal-aulad the contribution shall þe 
at such rate not exceeding one half df the rate 
payable by other wakfs. We are merely re- 
ferring to these statutory provisions for the pur- 
pose of pointing out that wakf-alal-aulad sim- 
pliciter has not been kept outside the pale of 
the Bengal Wakf Act. 1934. Similar provi- 
sions were contained in the other two Acts 
also. Needless to point out that even in res- 
pect of wakf-alal-aulad, some safeguard is 
necessary against thepreperty being dissipated 
because in case of every wakf, whether it is 
a public wak{ or a private wakf, the property 
is vested in the almighty, it is inalienable and 
non-heritable, and therefore, steps for the 
purpose of preserving this character of the pro- 
perty, will be absolutely necessary so that in 
the event of the immediate object having 
been fulfilled, the ultimate object may not 
fail. Itis for the Parliament or the State 
Legislature to consider the desirability or 
otherwise of undertaking legislation to bring 
the wakf-alal-aulad simpliciter also within the 
scope of the law relating to administration of 
~wakfs now in force, and at the same time to 
make suitable and appropriate provisions 
therein relating to it bearing in mind the 
features that distinguish such a wakf from 
other wakfs. 
RS. Appeal dismissed. 
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IN THE HIGH COURT OF JUDICA- 
TURE AT MADRAS. 


PresenT:—P. R. Gokulakrishnan and A. 
Varadarajan, JJ. 


The Government of Tamil Nadu, repre- 
sented by the Sub-Collector, Mettur 


Appellant* 
v. 
Muthu Goundan and others 

Raspondents, 


Land Acquisition Act (I of 1894), sections 
18 and 25 (1), (2)—Notices under the Act 
gwen to owners of the land—Failure of own- 
ers to claim enhanced compensation—Effect. 


Section 25 (2) of the Land Acquisition Act 
is a clear bar to award of enhanced compen- 
sation to those persons who have not put forth 
their claim for enhanced compensation. 
[Paras. 2 and 4.] 


The question whether a person who has not 
put forward his claim under section 18 of the 
Land Acquisition Act is entitled to get en- 
hanced compensation is a pure question of 
law; as such, the claimants who have not put 
forward their claim under section 18 cannot 
have any right to get the enhanced compen- 
sation. [Para. 3.] 


Cases referred to:— x 


Dilwarsab Babusab Mullasab y. Special 
Land Acquisition Officer, (1975) 1 S.C.C. 
158: A.I.R. 1974 S.C. 2333; Kesava Goun- 
der v, Rajan, (1976) 1 M.L.J. 56:89 L.W. 
205: A.I.R. 1976 Mad. 102. 


Appeal against the decree of the Court of the 
Additional Subordinate Judge, Salem, dated 
28th March, 1970 in O.P. No. 148 of 1967. 


Miss. Vimala, Government Pleader, 
Appellant. 

S. Jayaraman, for 1st Respondent. 

S. I. Samiullah and S’ M. Hameed Mohi- 
deen, for Respondents 2 and 3. 

The Judgment of the Court was delivered by, 


Gokulakrishna, Ju—This appeal has been 
preferred by the State against the Judg- 


—— 


*A.S. No. 446 of 1971. 


for 





26th July, 1978 4 
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ment in O.P. No. 148 of 1967 on the file of 
the Subordinate Judge, Salem, awarding en- 
hanced compensation to the respondents in 
respect of the lands acquired in Karuppur 
Village, Omalur Taluk. O.P. No. 148 of 
1967 arises out of the reference made by the 
Land Acquisition Officer, (Sub-Collecior, 
Mettur) in R.O.C. No. 4886 of 1966 (B2), 
dated 26th September, 1967 relating to serial 
No. 2 of award statement No. 1 of 1967, 
dated 15th March, 1967. Even though the 
Land Acquisition Officer (Sub-Collector, 
Mettur) made mention that the claimants 
wanted enhanced compensation and referred 
the matter to the Subordinate Judge’s Court, 
under section 18 and section 31 (2) of the 
Land Acquisition Act it is clear from the 
records that only claimants 1 and 2 questioned 
the compensation awarded by the Land 
Acquisition Officer and also raised a dispute 
with regard to the ownership of the land 
acquired by the Government. As far as the 
third claimant is concerned, she claimed only 
Rs. 100 per mensem as maintenance for her 
life. The 4th claimant contended that the 
lands were inalienable and as such they cannot 
be acquired and that the entire compensation 
should be deposited to its credit. Therefore, 
it is clear that the reference under section 18 
of the Act was made only at the instance of 
the first and second claimants and not at the 
instance of the third and fourth claimants 
before the’ Subordinate Judge’s Court, Salem. 
The first claimant before the Sub-Court who 
is the first respondent herein is represented 
by his Advocate Mr. S. Rajaram. The second 
claimant is dead. The appellant has not 
taken steps to being the legal representatives 
of the second respondent-second claimant on 
record. The third respondent who is the third 
claimant though served is absent. The 4th 
claimant-4th respondent is represented by Mr. 
Hameed Mohideen. The lands acquired are 
3.50 acres in S. No. 85|2 and 3.94 acres in 
survey No. 86|28 in Karuppur Village, Oma- 
lur Taluk, Salem District. The lands were ac- 
quired for the purpose of constructing a Gov- 
ernment Engineering College at Salem. The 
section 4 (1) notification for acquiring these 
survey numbers along with survey Nos. 431, 
45|3, 4312, 44|3, 44]1 and 45|2 was made on 
5th August, 1964. It was claimed by clai- 
mants 1 and 2 before the Land Acquisition 
Officer that a sum of Rs. 20,000 per acre 
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for irrigable lands, Rs. 10,000 per acre for 
un-irrigable lands, Rs. 12,000 for the well, 
Rs. 4,000 for the sheds and Rs. 5,195 for 
the cocoanut trees, should be fixed. The 
Land Acquisition Officer awarded Rs. 2,697 
per acre for the irrigable lands, Rs. 1,913 for 
the un-irrigable lands, Rs. 8,050 for the well 
in S. No. 85|2, Rs. 180 for the shed in S. 
No. 85|2 and Rs. 2,825 for the cocoanut trees 
in S. No. 85|2 and Rs. 2,200 for the sheds 
in S. No. 86|2 and Rs. 370 for the cocoanut 
trees in S. No. 86/2. The Land Acquisition 
Officer in arriving at these amounts of com- 
pensation, relied upon Exhibit B-2, dated 4th 
April; 1961 and Exhibit B-3, dated 29th May, 
1961. In respect of the compensation award- 
ed by the Land Acquisition Officer, the first 
claimant has filed a statement alleging that 
the compensation awarded is too low and that 
it ought to have been awarded at the rate of 
Rs. 20,000 per acre for irrigable lands, Rs. 
10,000 per acre for un-irrigable lands, Rs. 
12,000 for the well, Rs. 4,000 for the sheds. 
and Rs. 5,195 for the cocoanut trees, as 
claimed before the Land Acquisition Officer. 
The first claimant has also stated that he is im 
possession of the land for over 20 years and 
that he is the sole person entitled to compen- 
sation. The second claimant has adopted the 
statement of the first claimant regarding the 
rates and further centends that the other 
claimants have no right to receive the com- 
pensation amount. The third claimant does 
not dispute the value fixed by the Land Acqui- 
sition Officer and filed a statement alleging 
that she is entitled to maintenances at the 
rate of Rs. 100 per mensem till her life-time 
The 4th claimant does not dispute the value 
fixed by the Land Acquisition Officer and has 
contended that the compensation has to be 
paid to the 4th claimant. The first claimant 
has filed an additional counter emphasising his 
right to the property which is not relevant for 
the reference under section 18 of the Act. On 
those. statements made by the respondents 
herein, the learned Subordinate Judge, Salem, 
took up for determination the question as to 
whether the claimants are entitled to any en- 
hanced compensation and if so to what 
amount. After discussing the market value 
of different survey fields, the learned Sub- 
ordinate Judge relying upon the market value 
fixed in O.P. No. 160 of 1965 (evidenced 
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by Exhibit A-12, which has been marked in 
this case) fixed the compensation at the rate 
of Rs. 7,000 per acre for the irrigable lands 
and Rs, 3,430 per acre for the un-irrigable 
lands and confirmed the value as fixed by the 
Land Acquisition Officer in the award as far 
as the buildings, well, trees are concerned. 
Aggrieved by the compensation fixed by the 
Additional Subordinate Judge, Salem, as 
above, the State has preferred the present 
appeal. ` ` 


2. The lands were acquired for the purpose 
of constructing Government Engineering 
College at Salem. Apart from the lands in- 
volved in this case, adjoining lands in Survey 
Nos. 43|1, 45]3, 43/2, 44/3, 44/1, and 45|2 
were also acquired for the very same purposd 
and the section 4 (1) notification for all these 
lands was issued on the same day, #.¢., 5th 
February, 1964. Against the award of com- 
pensation made by the Sub-Court, Salem, in 
respect of the lands in the abovesaid survey 
numbers, in State of Madras, represented by 
the Spl. Tahsildar, Omalur v. Marimuthu and 
others', were preferred to this Court by the 
State, They were disposed of by Veeraswami, 
CJ., and Sethuraman, J., by their judgment, 
dated 20th February, 1975, confirming the 
compensation awarded by the Subordinate 
Judge, at the same rates mentioned above. It 
has been admitted before us that the lands ac- 
quired in this case are similarly situate as those 
lands involved in Appeal Nos. 176 to 183 of 
1969 and those lands are adjacent to the lands 
acquired in this case, namely, S.F. Nos. 85|2 
and 86|2. All these lands were acquired, as 
already stated, for the purpose of construct- 
ing Government Engineering College at Salem 
and section 4 (1) notification, dated 5th Feb- 
ruary, 1964 was issued in respect of all those 
lands. Hence we have absolutely no hesita- 
tion in coming to the conclusion that the com- 
pensation awarded by the learned Subordinate 
Judge in O.P. No. 148 of 1967 is correct 
and the same has to be confirmed. It is clear 
from the judgment of the Court below that 
the Sub-Court dealt only with the reference 
made under section 18 of the Land Acquisi- 
tiog Act in O.P. No. 148 of 1967, which is 
the subject-matter of the present appeal and 
as regards the question of ownership of the 
acquired lands which is also under dispute 


1. Appeal Nos. 176 to 183 of 1969. 
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between the respondents herein, it is stated 
that the same is being agitated in a separate 
O.P. under section 30 of the Act. It is 
clear from the facts of the case that section 
9 notices was issued to the respective claimants 
and except claimants 1 and 2 who are res- 
pondents 1 and 2 herein, the other claimants 
have not put forth any claim for enhanced 
compensation over and above the compensa- 
tion awarded by the Land Acquisition Offi- 
cer. Hence there cannot be any reference 
under section 18 of the Act as far as res- 
pondents 3 and 4 are concerned. Since every 
one of the respondents has claimed absolute 
ownership in the lands acquired in himself, 
the Sub-Court has discussed the question of 
enhanced compensation claimed by respon- 
dents 1 and 2 herein and has awarded the en- 
hanced compensation as’ stated supra. Sec- 
tion 25 (1) of the-Land Acquisition Act (I 
of 1894), reads: 


“(1) When the applicant has made a claim: 
to compensation, pursuant to any notice 
given under section 9, the amount awarded 
to him by the Court shall not exceed the 
amount so claimed or be less than the 
amount awarded by the Collector under sec- 
tion 11.” 


Section 25 (2) reads as follows: 


“(2) When the applicant has refused to: 
make such claim or has omitted without 
sufficient reason (to be allowed by the 
Judge) to make such claim, the amount 
awarded by the Court shall in no case ex- 
ceed the amount awarded by the Collector.’” 


So it is clear that persons who have not 
questioned the quantum of compensation 
awarded by the Land Acquisition Officer, are 
not entitled to get more than the amount 
fixed as compensation by the Land Acquisi- 
tion Officer. This position has been made 
clear in the judgment reported in Dilawarsab 
Babusab Mullasab v. Special Land Acquisi- 
tion Officer’, wherein the Supreme Court has 
held: 


“In the circumstances we are not able to 


hold that the High Court’s judgment is un- 
supportable though we feel it would have 


1. (1975) 1 S,C.C. 158: A.I-R. 1974 S.G. 2333. 
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been better if the High Court had written 
a more reasoned judgment. Considering 
also the fact that in three of them appeals 
at least he parties had not appeared before 
the Land Acquisition Officer and put 
forward any specific amount as the com- 
pensation due they would not have been 
entitled to any compensation higher than 
what was awarded by the Land Acquisition 
Officer.” 


‘Miss. Vimala, the Government Advocate 
brought to our notice a judgment rendered by 
Padmanabhan, J., in K. Ramaswamt Reddiar 
v. Special Tahsildar (South Arcot District)', 
wherein the learned Judge refused to accede 
to the request of the Government when it was 
represented that inasmuch as the cJaimant 
‘did not specify the amount of compensation 
which he demanded in response to the notice 
received by him under section 9 (1) of the 
Act, the appellant is not entitled to claim 
any amount higher than the amount awarded 
by the Land Acquisition Officer. Reading 
the judgment it is clear that the Government 
has not taken up this plea either before the 
Sub-Court or in the grounds of appeal before 
the High Court. Even though that is the 
case ever in this appeal, the learned Judge in 
A.S. No. 31 of 1975 has specifically stated 
that the Government had failed to prove that 
the claimants have received the notice under 
section 9 and if the Government have taken 
this plea before the Court below the claimants 
would have had an opportunity for 
objecting to the contentions raised 
by the State. Thus the judgment rendered 
by Padmanabhan, J., even though clearly 
stated that the provisions under section 25 of 
the Act is penal in nature, still refused to 
accept the contention of the State inasmuch 
as the State had not proved that notice under 
section 9 has been issued to the claimants con- 
cerned. 'As far as the present case is con- 
cerned, it is clear from the award given by 
the Land Acquisition Officer that notice 
under section 9 of the Act had been issued to 
the respondents herein. All those respon- 
dents have also filed statements before the 
learned Subordinate Judge regarding their 
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contentions on the question of ownership of 
the land. Thus it is clear that claimants 3 
and 4 had notice and in spite of such a notice 
they never put forth their claim for enhanced 
compensation, nor asked for a reference under 
section 18 of the Land Acquisition Act. On 
the other hand, claimants 1 and 2 who are 
respondents 1 and 2 have asked for such a 
reference and also claimed enhanced compen- 
sation. Section 25 (2) of the Land Acquisi- 
tion Act is a clear bar to award enhanced com- 
pensation to those persons who have not put 
forth their claim for enhanced compensation. 


3. In Kesava Gounder v. Rajan', Justice 
Ramaprasada Rao, as he then was and Jus- 
tice Natarajan, have held: 


“Thus, it is now settled that pure questions 
of law, thbugh not pleaded, unless waived 
by parties, can in the discretion of the 
appellate Court, be permitted to be raised 
even at the appellate stage, provided sufi- - 
cient opportunity is given to the other side 
. and no fresh investigation or dealing into 
facts are undertaken. If a question of law 
does arise on the facts, but it went unnoticed 
by both the parties and even so by the trial 
Judge, there is a legal, indeed a conscious 
duty on the part of the appellate Court - 
either suo motu or on its attention being 
drawn to it to adjudge upon such a ques- 
tion, even though it is brought up for the 
first time, and no doubt inordinate delay 
in the discovery of such a question by the 
parties may be a ground for the appellate 
Court to be cautious in the matter of the 
exercise of its discretion in favour of such 
a lachy litigant.” 


x 


The question as to whether a person who has 
not put forward his claim under section 18 
of the Land Acquisition Act, is entitled to 
get enhanced compensation, is a pure ques- 
tion of law and as such we are of the view 
that claimants 3 and 4 who have not put for- 
ward their claim under section 18, cannot 
have any right to get the enhanced compen- 
sation awarded by the learned Subordinate 





1. (1976) 1 M.L.J. 56: 89 L.W. 205: ALR. 1976 
Mad, 102, ; 
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Judge, Salem. We have already observed that 
respondents 3 and 4 had sufficient notice 
under section 9 and in spite of that they have 
failed to put forth their claim for enhanced 
compensation. 


4. Taking all these aspects into considera- 
tron, we are of the view that the learned 
Subordinate Judge is correct in awarding the 
compensation. We have already stated that 
as far as claimants 1 and 2 are con- 
cerned, they alone will be entitled to the 
enhanced compensation if in the reference 
made under section 30 of the Act, the Court 
‘declares their entitlement to receive the same. 
\As far as claimants 3 and 4 are concerned, 
they are not entitled to put forth their claim 
lior any enhanced compensation. : 


GOPALASAMI 


5. It is stated that a separate O.P. is 
pending as regards the question of ownership 
‘of the lands acquired in this appeal. To the 
extent to which respondents 3 and 4 were 
able to succeed in the said petition, they will 
not be entitled to get enhanced compensation 
awarded by the Subordinate Judge; but they 
will be entitled only to get their rights in the 
‘compensation awarded by the Land Acqui- 
sition Officer. As far as claimants 1 and 2 
are concerned, they will be entitled to the 
enhanced compensation to the extent of their 
success in the O.P. in which a reference has 
‘been made under section 30 of the Act. We 
refrain from saying anything with regard to 
the merits of the, said claim. With the above 
observations and holding that the enhanced 
compensation fixed by the learned Subordi- 
nate Judge is correct, the appeal is dismissed 
with costs of the first respondent alone. 


R.S. Appeal dismissed. 
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IN THE HIGH COURT OF JUDICA- 
TURE AT MADRAS. . 


PRESENT:—V, Ramaswanu, J. 


S. Gopalasami : Appellant 

v. 

A. B. M. Nagamiah and another 
Respondents. 


Tamil Nadu Cultivating Tenants Protection 
Act (XXV of 1955), sections 3, 6 and 6-A— 
Suit for recovery of possession and for 
damages for use and occupation—Lease of 
land and trees—Lessee held to be a cultivat- 
mg tenant—Lessee in arrears of rent—Not 
entitled to the benefits of the Act — Civil 
Court barred from granting eviction — Sutt 
held not liable to be transferred under sec- 
tion 6-A—Fifteen days’ notice terminating 
lease—Six months’ notice necessary to tenant 
—Plaintiff entitled only to contractual rent 
where tenant had put land for use as per 
agreement. 


The respondents had leased to the defen- 
dant 1 acre and 12,837 sq. feet of land with 
trees thereon, the rent payable being Rs. 120 
per annum. ‘The lease deed directed that the 
ploughing of the land and fencing were to be 
done by the lessee at his own cost. The 
lease deed further authorised that in the 
interspace between the trees, the lessee was 
entitled to cultivate such of the crops as were 
possible and enjoy the same for himself. The 
lessee failed to pay the rent and the lessor 
after terminating the lease by giving 15 days’ 
notice filed a suit for recovery of possession 
and for damages for use and occupation. . 
The trial Court ordered eviction and granted 
damages. On appeal by the defendant, the 
lower appellate Court confirmed the eviction 
on the ground that the defendant was only a 
licensee and also confirmed the damages. 


On second appeal by the defendants, 
Held: The defendant 


tenant. 


was a cultivating 
[Para. 6.] 


In a case where 8 cultivating tenant was 
sought to be evicted on the ground that there 
was arrears of rent, the Revenue Divisional 
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Officer alone had jurisdiction and the civil 
Court would have no jurisdiction. 
[Para. 7.] 


The fact that the defendant was in arrears 
of rent or guilty of denial of title of the land- 
lord to the land demised would enable the 
Court to proceed with the trial and the suit 
was not liable to be transferred to the Revenue 
Divisional Officer. [Para. 8.] 


Since, in this case, the finding was that the 
tenant-defendant was in arrears of rent, the 
suit itself was not liable to be transferred to 
the Revenue Court under section 6-A of 
Act (XXV of 1955). But the suit in so far 
as it related to the prayer for eviction was 
liable to be dismissed on the ground that 
section 6 of the Act was a bar for granting 
a decree for eviction. [Para. 8.] 


An agricultural lease, under section 106 of 
the Transfer of Property Act, could be 
terminated only by six months’ notice. Ter- 
mination of lease by 15 days’ notice was not 
valid. [Para. 9.] 


Only where the lessee had put the land for 
any use other than that for which it was 
leased, the lessor would be entitled to claim 
reasonable rent. But where it was not the 
case of the landlord that the lessee had put 
the land for a different use, he was entitled 
only to the contractual rent. [Para. 9.] 


Cases referred to:— 


Veluchamt Naicker v. Mouna Guruswanu 
Naicker, (1957) 2 M.L.J. 628: 1957 L.W. 
933; Chinnamuthu v. Perumal, (1970) 2 
S.C.J. 616: (1970) 2 An.W.R. (S.C.) 
114: (1970) 2 M.L.J. (S.C.) 114: AIR. 
1970 S.C. 1197. 

Appeal against the decree of the District 
Judge of East Thanjavur at Nagapattinam 
in Appeal Suit No. 165 of 1973 preferred 
against the decree of the Court of the Subordi- 
nate Judge of Mayuram in Original Suit 
No. 55 of 1970. 

P. Balagopal, for Appellant. 


` T. R. Rajagopalan and T. R. Rajaraman, 
for Respondents. 


The Court delivered the following 


Jupcment.—The defendant is the appellant. 
The suit was filed by the respondents herein 
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for recovery of possession of 1. acre and 
12,837 sq. feet of -land comprised in 
S. No. 1013|2 with trees, pond, well etc., 
and for damages for.use and occupation. 
The damages were claimed at Rs. 1,500 per 
year for three years prior to the suit and at 
the same rate from the date of the suit till 
the date of delivery. The plaintiffs’ case was 
that the suit properties were leased to the 
defendant for & long time and the defendant 
was executing lease deeds and the last of 
such lease deeds was executed on 2nd Decem- 
ber, 1952. That deed was for a year and 
after that deed, the defendant was continu- 
ing to be the lessee under the same terms and 
conditions and was paying paghutht, The 
further case of the plaintiffs was that the 
defendant was indifferent in paying the 
paghuthi and therefore, by a notice dated 
27th June, 1966, they called upon the defen- 
dant to pay the arrears and vacate and 
surrender possession after the expiry of 15 
days from receipt of the notice. The defen- 
dant had not vacated the same nor paid the 
rent. Accordingly, the suit has been filed. 


2. The main defence was that the defen- 
dant is a cultivating tenant entitled to the 
protection of the Tamil Nadu Cultivating 
Tenants Protection Act (XXV of 1955) 
(hereinafter called the Act). The defen- 
dant also contended that theré was no valid 
and proper notice of termination of the 
tenancy and that he continues to be still & 
statutory tenant. He ‘further contended’ 
that he was liable to pay only at the rate of 
Rs. 60 per annum as rent for the suit pro- 
perties and that he was not liable to pay any 
damages much less at the rate of Rs. 1,500 
per annum. He offered to pay Rs. 180 for 
the three years prior to the suit. On the 
ground that he is a cultivating tenant entitled 
to the benefits of the Tamil Nadu Act (XXV 
of 1955), the defendant also pleaded that the- 
civil Court had no jurisdiction to entertain 
the suit for eviction. 


3. The trial Court held that the suit is 
maintainable for eviction. The trial Court 
considered the lease deed and thought that it 
consists of lease of three portions viz., (1) a 
house; (2) vacant land; and (3) cocoanut 
garden. In respect of the house and cocoa~ 
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nut garden, the trial Court held that the 
defendant was not a cultivating tenant and 
that in respect of the vacant portion, the 
defendant was a cultivating tenant. Accord- 
ingly, the trial Court decreed the suit for 
possession of the house and the cocoanut 
garden and dismissed the suit as far as the 
vacant site is concerned. The trial Court also 
granted damages in the sum of Rs. 2,250 for 
three years prior to suit as against the claim 
of Rs. 4,500.00 The defendant preferred 
an appeal before the learned District Judge 
of East Thanjavur. The plaintiffs also 
preferred cross-objections. The cross-objec- 
tions related to that portion of the decree 
where the suit was dismissed, in relation to 
the vacant land and also the rejection of the 
portion of the claim of damages. The learn- 
ed District Judge held that the lease was of 
the usufructs of the trees, but so far as the 
land is concerned, the defendant was only a 
licensee and that therefore, the plaintiffs are 
entitled to evict him from the entirety of the 
properties. But the lower appellate Court 
confirmed the damages given at the rate of 
Rs. 750 per year for the period of three 
years prior to the suit. It is against this 
judgment of the lower appellate Court, this 
second appeal has been preferred. 


4. The first question that arises for consi- 
deration is whether the construction placed by 
the learned District Judge on the lease deed 
Exhibit -A-4 dated 2nd December, 1952 exe- 
cuted by the appellant in favour of the plain- 
tiffs’ father was correct and the finding that 
the defendant was not a cultivating tenant 
in relation to that property has to be accepted. 


5. We are not now concerned with the 
second item viz., house described in the Sche- 
dule to this lease deed Exhibit A4. We are 
concerned with the land and the trees thereon. 
In the Schedule to the lease deed the property 
leased is described as a garden land of an 
extent of 1 acre and 12,837 sq. feet comprised 
in survery No. 1013|2 together with the pond, 
trees and the well situate within the four 
boundaries mentioned therein. The lease deed 
recited that the land belongs to the lessor and 
that the Schedule mentioned property with 
the trees thereon are leased to the defendant 
for a period of one year, the rent payable 
being Rs. 120 per annum. The lease deed 
directed that the ploughing of the land and 
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the fencing are to be done by the lessee at his 
own cost. The lease deed further authorised 
that in the inter-space between the trees, the 
lessee is entitled to cultivate such of the crops 
as are possible and enjoy the same for him- 
sdf. At the end of the lease period, the 
lessee has to hand over possession of the suit 
properties. The terms set out above clearly 
show that what was leased in favour of 
the defendant was not only the trees and the 
usufructs thereof but also the land comprised 
in Survey No. 1013|2. It is also in evidence 
that in some portions the defendant had 
cultivated the land with plantain cultivation 
and in some other places. with such dry crops 
like chillies, brinjals, gingelly crops, lady’s 
finger, tomato and cluster beans. The lower 
appellate Court thought that the terms of the 
lease deed and the cultivation of plaintains, 
chillies, brinjal, lady’s finger etc., in the inter- 
space did not show that the lease was of the 
land itself. It held that the defendant was. 
only a licensee in respect of the land and that 
the lease was only of the usufructs of the 
trees. Jn coming to this conclusion, the lower 
appellate Court mainly relied on the quantum 
of the lease amount. As seen from the docu- 
ment Exhibit A-4, the lease amount was fixed 
at Rs. 120 per annum. From this alone one 
cannot come to the conclusion that the land 
was not leased but only the usufructs of trees 
that were leased. It is true that there were 
as many as 168 cocoanut trees, 8 mango trees, 
1 palmyrah tree and 3 jack trees; but the 
terms of the lease deed are clear. It specifi- 
cally authorises the lessee to cultivate in 
between the spaces such crops as are possible 
and the evidence is that the defendant had 
been raising plantains, chillies, brinjals, lady’s 
finger, tomato and cluster beans as already 
stated. The description of the property leased 
also shows that what was leased is the land 
and the trees along with the well comprised 
in Survey No. 1013|2 measuring 1 acre and 
12,837 sq. feet. I have, therefore, no doubt 
that the lease was of the land and the trees 
and not the uswfructs of the trees alone. 


6. There could be no doubt that the eat 
dant was a cultivating tenant. There is no 
dispute that he was contributing his own 
physical labour and that of the members of 
his family in the cultivation of the land and 
enjoying the usufructs. Certainly, therefore, 
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the defendant is a person who could be called 
a cultivating tenant within the meaning of 
section 2 (@) of the Act. Admittedly the 
tenant had not paid rent for three years prior 
to suit and therefore he falls under section 3 
(2) of the Act. 


7. On the question whether the civil Court 
can order an eviction of a tenant falling 
under section 3 (2) of the Act, the learned 
‘counsel for the plaintiffs contended that even 
though the defendant may be a cultivating 
‘tenant since he was admittedly in arrears of 
rent for more than 3 years prior to the filing 


of the suit, he would not be entitled to the - 


‘benefits of the Act and that therefore the 
plaintiffs could file a suit for eviction and the 


civil Court can grant a decree for eviction. . 


A number of decisions have been cited. But 
before considering the decisions, we may note 
‘certain provisions in the Act itself which 
have a bearing on the question. The Act is 
intended to protect a cultivating tenant from 
unjust eviction. Under sub-section (1) of 
section 3, the Act provides that subject to other 
‘provisions of that section, no cultivating 
tenant shall be evicted from his holding or 
any part thereof, by or at the instance of his 
landlord, whether in execution of a decree or 
order of a Court or otherwise. The confer- 
ment of jurisdiction on the Revenue Divisional 
‘Officer to order eviction on the application 
-f a landlord and the exclusion of jurisdic- 
‘tion of civil Court on such matters are to be 
found in section 3 (4) and section 6 of the 
Act. Since a construction of these two provi- 
sions is involved in this case, they may be 
usefully extracted here: 


“3 (4) (a). Every landlord seeking to 
evict a cultivating tenant falling under sub- 
section (2) shall, whether or not there is an 
order or decree of a Court for the eviction 
of such cultivating tenant, make an appli- 
-cation to the Revenue Divisional Officer and 
such application shall bear a Court-fee 
stamp of one rupee. 


(b) On receipt of such application, the 
Revenue Divisional Officer shall, after giving 
.a reasonable opportunity to the landlord and 
the cultivating tenant to make their repre- 
sentations, hold a summary enquiry into the 
matter and pass an order either allowing 
‘the application or dismissing it and in a 
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case falling under clause (aa) of sub-sec- 
tion (2) in which the tenant had not availed 
of the ‘provisions contained in sub-sec- 
tion (3), the Revenue Divisional Officer 
may allow the cultivating tenant such time 
as he considers just and reasonable having 
regard to the relative circumstances of the 
landlord and the cultivating tenant for 
depositing the arrears of rent payable under 
this Act inclustve of such costs as he may 
direct. If the cultivating tenant deposits 
the sum as directed, he shall be deemed to 
have paid the rent under sub-section (3) 
(b). If the cultivating tenant fails to 
deposit the sum as directed, the Revenue 
Divisional Officer shall pass an order for 
eviction”. 

“6. Bar of Jurisdiction of civi Courts — 
No civil Court shall, except to the extent 
specified “in section 3 (3), have jurisdic- 
tion in respect of any matter which the 
Revenue Divisional Officer is empowered 
by or under this Act to determine and no 
injunction shall be granted by any Court 
in respect of any action taken or to be 
taken in pursuance of any power conferred 
by or under this Act”. 


It may be seen from these two provisions 
that if a cultivating tenant falls under sec- 
tion 3 (2) the landlord could seek to evict 
him from the land by filing an application 
before the Revenue Divisional Officer. 
Broadly the cases falling under section 3 (2) 
of the Act are where: (1) the tenant is in 
arrears of rent; (2) the tenant is guilty of 
negligence which is destructive of the land; 
(3) the tenant is guilty of using the land 
for any purpose other than the agricultural 
or horticultural in nature; and (4) the tenant 
had wilfully denied the title of the landlord 
to the land. Section 6 of the Act excludes 
the jurisdiction of the civil Court in respect 
of any matter which the Revenue Divisional 
Officer is empowered by or under this Act 
to determine. Under section 3 (4) of the 
Act, the Revenue Divisional Officer is 
entitled to determine whther the landlord is 
entitled to evict the cultivating tenant on 
the ground that he falls under clause (2) 
of section-3. Clearly, therefore, in a case 
where a cultivating tenant is sought to be 
evicted on the ground that there is arrears 
of rent, it is the Revenue Divisional Officer | 


q GOPALASAMI V. NAGAMIAH (Ramaswami, 7.) 


that has got jurisdiction and ,the civil 
Court would have no jurisdiction. In 
Veluchami ` Naicker yv. Mouna Guruswami 
Noicker', a Division Bench of this Court had 
to consider a similar question. The learned 
Chief Justice, after quoting section 6 observed: 


“Under section 3, sub-section (4) a land- 
lord seeking to evict a cultivating tenant 
` shall make an application to the Revenue 
Divisional Officer. It: is: clear, therefore, 
that the relief of eviction is a matter which 
the Revenue Divisional Officer is empower- 
ed to deal with and determine’. 


If that is a matter which the Revenue Divi- 
sional Officer is to deal with and determine, 
clearly, section 6 bars the civil Court’s juris- 
diction to entertain a suit for relief of that 
nature, 


8. But the learned counsel for the respon- 
dents relied on section 6-A which reads as 
under :— 


“6-A. If in any suit before any Court 
for possession of, or injunction in relation 
to, any land, it is proved by affidavit or 
otherwise that the defendant is a cultiva- 
ting tenant entitled to the benefits of this 
Act the Court shall not proceed with the 
trial of the suit but shall transfer it to 
the Revenue Divisional Officer who shall 
thereupon deal with and.dispose of it as 
though it were an application under this 
Act and all the provisions of this Act shall 
apply to such an application and the appli- 
- cant”. 


He referred to the decisions which had inter- 
preted this section and held that only in a 
case where it is established that the tenant 
is not merely a cultivating tenant within the 
meaning of the Act but also that he had not 
disqualified himself from claiming the bene- 
fits by reason of any of the grounds men- 
tioned in sub-section (2) of section 3 of the 
Act, that the suit is liable to be transferred 
to the Revenue Divisional Officer. It is true 
that in a number of decisions including the 
decision of the Supreme Court reported in 
Chinnamuthu v. PerumaP, it has been held 





1, (1957) 2 MLL.J. 628: 1957 L.W. 933. 

2. (1970) 2 S.C.J. 616: (1970) 2 An.W.R. (S.C) 
114: (1970) 2M.L.J. (S.C.) 114: ALR. 1970 S.C. 
1197. 
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that in order to transfer a suit, the defendant 
must prove not only that he is a cultivating 
tenant but also’ that he is entitled to the bene- 
fits of the Act and unless those two condi- 
tions are satisfied, the civil Court is not 
bound to transfer it to the Revenue Divi- 
sional Officer and it can proceed to try and 
dispose of it itself. In my opinion, the fact 
that the defendant is in arrears of rent or 
guilty of ‘denial ‘of title of the landlord tof 
the land ‘demised will enable the Court to/ 
proceed with the trial and the suit is not 
liable to be transferred to the Revenue Divi- 
sional Officer. But that itself will not enable 
the Court to make an order of eviction if 
the eviction itself on such ground could have 
been ordered by the Revenue Divisional 
Officer under the Act. While the Court, is 
not bound to transfer when it comes to the 
conclusion that any one of the contingencies 
mentioned under sub-section (2) of sec- 
tion 3 which disentitles the tenant from pro- 
tection against eviction exists, section 6-A 
could not be considered as conferring a juris- 
diction on the civil Court to order eviction or 
providing an exception to section 6 “which 
bars the entertainment of such a suit for 
eviction. But for section 6-A even if the 
Court were to hold that the defendant is a 
cultivating tenant and entitled to the bene- 
fits of the Act, it shall have no jurisdiction 
to transfer the suit to the Revenue Divisional 
Officer. It may have to dismiss the suit as 
not maintainable. Section 6-A of the’ Act 
only enables the Court if it comes to. the 
conclusion that the defendant is a cultivating 
tenant and entitled to the benefits of the Act 
to transfer it to the Revenue Divisional 
Officer. But in a case where the Court comes 
to a conclusion that the landlord is seeking 
to evict a tenant on the ground that one of 
the grounds mentioned in section 3 (2) of 
the Act is available, the Court had to dismiss 
the suit on the ground that such a suit in so 
far as it related to relief of eviction is barred 
under section 6 and could not be transferred 
to the Revenue Divisional Officer under sec- 
tion 6-A. If the civil Court finds that sec- 
tion 3 (2) is attracted, it may be asked what 
purpose is served in dismissing the suit and 
directing the plaintiffs to have recourse - to 
section 3 (4) of the Act as on the ground 
that section 3 (2) is attracted, the landlord 
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will be entitled to an order for eviction from 
the Revenue Divisional Officer and the relief 
could be given by the Court itself. I am 
aware of the futility of the exercise. But 
that is so even in the case of section 6-A. 
If section 6-A is applicable, after the trans- 
før the Revenue Divisional Officer has to 
simply dismiss the petition for eviction as the 
grounds on which he can order eviction are 
those found under section 3 (2) of the Act 
and those grounds have been found by the 
civil Court as not existing or available. 
That is the scheme of the Act and we cannot 
have any quarrel with it. It is also true in 
all those cases where section 6-A was consi- 
dered where the Courts held that the suit is 
not liable to be transferred under section 6-A, 
the suit itself was dealt with on merits and 
disposed of. We have already seen that 
only in respect of matters which the Revenue 
Divisional Officer could determine under sec- 
tion 3 (4), the civil Court’s jurisdiction is 
barred under section 6 of the Act. There- 
fore, in cases where section 6-A is not appli- 
cable, the suit is maintainable in so far as 

ose reliefs which could not be asked for 
before the Revenue Divisional Officer but in 
respect of those reliefs which the Revenue 
Divisional Officer could grant, the suit would 
not be maintainable. That is how we have 
to understand and reconcile section 6 and 
the decisions rendered under section 6-A 
where it directed the suit to be disposed of 
on merits. Since in this case on the finding 
that the tenant-defendant is in arrears of 
rent, the suit itself is not liable to be trans- 
ferred to the Revenue Court under section 6-A. 
But the suit in so far as it related to the 

rayér for eviction is liable to be dismissed 
n the ground that section 6 of the Act is a 
bar for granting a decree for eviction. 


9. The learned counsel for the plaintiffs 
contends that the suit could be dealt as one 
for arrears of rent alone without a decree for 
eviction and that the plaintiffs could be given 
a decree for arrears of rent for three years 
prior to the suit. The learned counsel is 
well-founded in this contention. He further 
contended that in view of the termination of 
the tenancy by notice under Exhibit A-2, the 
plaintiffs are entitled to claim damages at a 
higher. figure than what is provided under the 
lease deed. I am unable to agree with the 
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learned counsel that the plaintiffs are entitled 
ta higher rent. Under Exhibit A-2 dated 
27th June, 1966, the plaintiffs purported to 
terminate the lease of the defendant by giving 
15 days notice. An agricultural lease, under 
section 106 of the Transfer of Property Act, 

could be terminated only by six months’ 
notice. Notice of termination was, there- 
fore, not proper and valid. Accordingly, the! 
plaintiffs are entitled to claim only the rent 
and not damages for use and occupation. 

Alternatively, the learned counsel contended 
that even if the termination of the lease is 
not valid, the plaintiffs are entitled to rea- 
sonable rent. I am unable to agree with this 
contention either. Only in a case where the 
Iéssee has put the land for any use other 
than that for which it was leased, the lessor 
would be entitled to claim reasonable rent. 
But in a case where it was not the case of 
the landlord that the lessee has put the land 
for a different use, he is entitled only to the 
contractual rent. The contractual rent in 
this case as seen from Exhibit A-2 is Rs. 120 
per year. Accordingly, there will be a. decree 
for a sum of Rs. 360 towards past rent. 
Subject to the payment of the Court-fees. 
the plaintiffs will also be entitled to the rent 
at the rate of Rs. 120 per year from the date 
of suit till date of decree. 


10. The second appeal is accordingly allow- 
ed. The judgment and decree of the lower 
appellate Court are set aside. The suit for 
eviction is dismissed, and the prayer for reco- 
very of arrears of rent and future rent as 
Stated above is granted to the extent men- 


tioned above. There will be no order as to 
costs. 
S.J. —— Appeal allowed. 
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1) MUTHUSWAMY #. REVENUE DIVISIONAL OFFIOER, NAGAPATTINAM (Natarajan, 7.) 


IN THE HIGH COURT OF JUDICA- 
TURE AT MADRAS. 


PrREseENT:~S. Natarajan, J. 


A. M. P. S. Muthuswamy 
Petitioner* 
v. 


Revenue Divisional Officer, Nagapattinam 
and others Respondents. 


(A) Constitution of India (1950), Article 
226 — Arbitration — Award unstamped — 
Impounded and sent to Revenue Authorities 
for levying stamp duty and penalty—tInaction 
and inordinate delay of revenue authorities— 
Original award last—Copy sent — Petition 
seeking mandamus or any other writ or direc- 
tion to direct respondent to determine stamp 
duty on impounded award and forward the 
same to Court—Direction issued. 


(B) Tamil Nadu Stamp Manual, section 38 
—Note thereunder—aA pplicability. 


An unstamped and unregistered award made 
by arbitrators relating to partition of joint 
family properties was impunded by the District 
Court on production before it and sent 
to the Revenue Authorities for levy of proper 
stamp fee. After several reminders the 
latter stated that the award had been mis- 
placed and requested that a copy of the award 
may be sent. This was done. In 1974 the 
writ petitioner was informed that certain 
clarifications were awaited. In that state of 
affairs the petitioner filed the present writ 
petition seeking a mandamus or any other 
writ or direction to direct the respondents to 
levy stamp duty on the impounded document 
and forward the same to the Court. In the 
counter-affidavit filed by the Revenue Autho- 
tities it was stated that the original award was 
lost in 1966 and no levy of stamp duty on a 
copy of the award was permissible. 


Held: The view of the Revenue Authorities 
is neither proper nor correct. In the Tamil 
Nadu Stamp Manual at the end of section 38 
there is a note referring to the proceedings 
No. 1473, dated 7th June, 1882 of the Board 


- 


* W.P. No. 2402 of 1974. 


3rd August, 1978. 
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of Revenue stating that “in the case of an 
instrument impounded by a Judge for want 
of sufficient stamp and sent-to the Collector 
under section 38, sub-section (2) and lost in 
transit, held that the Collector may equitably 
deal with the copy as if it were the original, 
making a note on the document of the circum- 
stances.” The Revenue Divisional Officer 
should in the circumstances send for the copy 
of the award once again from the District 
Judge, treat it as the original and determine 
the stamp duty payable on it. 


The writ petition reveals a shocking state of 
affairs and depicts in some measure the 
sorrowful state of things in some offices of the 
Government. The Indian public are no doubt 
accustomed to the slow motion of the wheels 
of Government. But even to members of 
such a resigned society the facts of this case 
will give a jolt. It is needless to say that 
indifferent functioning of Government offices 
does not fit in with the democratic pattern of 
Government we have constituted for our- 
selves. [Paras. 1 and 9.] 


Petition under Article 226 of the Constitu- 
tion of India, praying that in the circumstances 
stated therein, and in the affidavit filed there- 
with the High Court will be pleased to issue 
a writ of mandamus directing the Revenue 
Divisional Officer, Nagapattinam to adjudi- 
cate the award dated Ist June, 1959 passed 
by the Arbitrators, namely, Muthu Vaithi- 
lingam Chettiar and Kulandaivelu Chettiar 
and impounded by the District Court, East 
Thanjavur in O.S. No. 23 of 1959 on its 
file and forwarded to him by that Court and 
return the same to the Court, duly determin- 
ing the stamp duty, if any, payable. 


R. G. Rajan, for Petitioner. 


C. Chinnaswamt, for Government Pleader, for 
Respondents. 


The Court made the following 


Oxpver.—This writ petition reveals a shock- 
ing State of affairs and depicts in some 
measure the sorrowful state of things in some 
offices of the Government. The Indian 
public are no doubt accustomed to the slow 
motion of the wheels of Government. But 
even to members of such a resigned Society, 
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the facts of this case will give a jolt. 


2. . Differences of: opinion arose between the 
members of a- Hindu joint family and that 
led to a disruption in the joint family status. 
A body of arbitrators was constituted to 
effect a partition of the family properties and 
give an award in that bebalf. The arbitra- 
tors gave an award on Ist June, 1959. 
There was no consensus among the coparce- 
ners about the acceptability of the award. 
That led to some members of the erstwhile 
joint family filing a suit O.S. No. 23 of 
1959 in the District Court, Nagapattinam 
under section 14 of the Arbitration Act for a 
direction being issued to the arbitrators to 
file the award in Court. In response to the 
notice issued in the suit, the arbitrators 
produced the original award in Court along 
with certain documents on 20th January, 
1960. 


3. The other branch, which was dissatisfied 
with the award, filed O.P. No. 73 of 1959 
before the District Judge under section 33 of 
the Arbitration Act for setting aside the 
award. In addition to that, the members of 
the branch also filed a suit O.S. No. 24 of 
1959 for partition of the joint family proper- 
ties by metes and bounds. 


4. The party, which filed O.P. No. 73 of 
1959 and O.S. No. 24 of 1959, raised an 
objection that the award cannot be received 
and looked into because it had not been regis- 
tered under section 79 of the Registration 
Act. The objection was sustained and the 
District Judge passed an order in favour of 
the objectors. As against that order, the 
party which relied upon the award filed a 
civil revision petition and a civil miscellane- 
ous appeal before this Court. This Court 
held on 17th April, 1964 that the award can- 
not be rejected merely because it was unstamp- 
ed and unregistered and it was open to the 
District Judge to impound the document and 
send it for levy of stamp duty and penalty 
if he considered the document required stamp 
duty and registration. 

5. Even before this Court disposed of the 
civil revision petition and the civil miscellane- 
ous appeal, the District Judge, in accordance 
with the view taken by him, impounded the 
original award and sent it to the Revenue 
Divisional Officer, Nagapattinam (first respon- 
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dent) on 16th August, 1960 for levy of stamp 
duty and penalty. The first respondent 
returned the document on 26th August, 1962 
furnishing the valuation of the properties 
situated within his jurisdiction. The District 
Judge retransmitted the award on 4th Septem- 
ber, 1962 to the first respondent for levying 
stamp duty and penalty. Then in the year 
1966, the first respondent stated that since 
the properties lying outside his jurisdiction. 
were also dealt with in the award, he should 
ascertain the value of those properties from 
the concerned officers and for that purpose he 
was sending the document to other officers for 
valuation report. Thereafter, nothing more 
was heard for a number of years. 


6. Some time in 1974, the District Judge 
addressed the District Revenue Officer, 
Thanjavur (sécond respondent) to find out 
what had happened to the award sent to 
the first respondent. By letter dated 9th 
April, 1974, the second respondent stated 
that he has addressed the Chief Controlling 
Revenue Authority for certain clarifications 
and the orders of the Board of Revenue are 
awaited. About three months later, the 
party relying upon the award presented a 
petition through his Advocate io the second 
respondent to know about the fate of the 
award and he was given a reply on 12th July, 
1974 that the clarification sought for from 
the Board of Revenue was still awaited. 
Then on 29th July, 1974, the second respon- 
dent informed the Advocate that the orders of 
the Board of Revenue have since been receiv- 
ed and the first respondent may be approached 
for further orders. On ist August, 1974, 
the first respondent issued a memo. stating 
that the second respondent had been addressed 
for certain clarifications and instructions were 
awaited. It is in that state of affairs, the 
petitioner came forward with this writ peti- 
tion seeking a mandamus or any other writ 
or direction to direct the respondents to levy 
stamp duty and penalty on the impounded 
document and forward the same to Court. 


7. Mr. R. G. Rajan, learned counsel for 
the petitioner states that on account of the 
non-leyy of stamp duty and penalty on the 
document, the suit filed in the year 1959 is 
still pending disposal in the Court of the 
District Judge and the long delay has caused 
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untoward hardship and suffering to the 


8. The counter-affidavit filed on behalf of 
the respondents contains a disturbing and 
distressing story. In paragraph 4, it is stated 
that:— 5 


“The files dealing with the collection of 
stamp duty on the above document from 
the year 1960 to June, 1964 in the office 
.of the Revenue Divisional Officer, Nagapat- 
tinam are not available in his office due to 
efflux of time. In the year 1966, copies of 
the unstamped award were forwarded to the 
Tahsildars of Nagapattinam and Kumba- 
konam by the Revenue Divisional Officer, 
Nagapattinam for obtaining the valuation 
report in his R.C. No. 26844/64-A6 
dated 13th February, 1966. The origina? 
award had been misplaced subsequently 
in the Divisional Office and it was not 
traceable. Hence, the Revenue Divisional 
Officer, Nagapattinam, addressed the Dis- 
trict Judge, Nagapattinam to send a copy 
of the award for collecting the stamp duty 
in his R.C. No, 2322/69-A7, dated 19th 
December, 1969 and 20th May, 1970. 
Thereupon the District Judge in his letter 
D. No. 3337 dated 24th June, 1970 sent a 
copy of the unstamped award to the Reve- 
nue Divisional Officer, Nagapattinam. 
Meanwhile, the required valuation parti- 
culars were obtained by the Revenue Divi- 
sional Officer from the Tahsildars and from 
the Exccutive Engineer, Vennar Division, 
Thanjavur for collecting the stamp duty. 
The local Government Pleader, Nagapat- 
tinam, and the Government Pleader, Naga- 
pattinam were also addressed by the Reve- 
nue Divisional Officer, for giving their opi- 
nion for collecting the stamp duty on the 
copy of the document. They opined that 
there is no scope for inclusion of a copy of 
document as an instrument for the purpose 
of Stamp Act. The second respondent was 
also addressed by the Revenue Divisional 
Officer, Nagapattinam to offer his remarks 
on the admissibility of a copy of the docu- 
ment. He reported that in the absence of 
the original document, no further action 
could be taken for levying stamp duty. As 
there were doubts as to the collection of 
stamp duty the Board of Revenue (Chief 
Controlling Revenue Authority) was 
M LJ—27 
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addressed for decision in the District Reve- 
nue Officer’s R.C. No. 45313/73-G5, dated 
23rd February, 1974 under section 56 (2) 
of the Stamp Act. The Board of Revenue, 
in its Ref. LI. 1176/74-1 dated 16th July, 
1974 issued instructions that the copy of 
the unstamped document in question could 
not be impounded and stamped as if it were 
the ‘original’ which was lost in the Sub- 
Collector’s Office, Nagapattinam. Hence, a 
copy of the unstamped document was net 
stamped though the particulars of valuation 
have been gathered”. 


It is further stated in the counter-affidavit. 
that the Board of Revenue directed the Dis- 
trict Revenue Officer to make a diligent search 
for the missing document and, if it was not 
traceable, to hold an enquiry and take discipli- 
nary action against the delinquent employee 
for the loss of the instrument impounded. A 
clerk by name R. Chinnappan was charged 
for the loss of the document and was placed 
under suspension. But ‘further action could 
not be taken against him because he died orm 
14th July, 1974. The counter-affidavit ends. 
up with the prayer that since the original 
award is not available for being levied stamp 
duty, the writ petition may be dismissed witt 
costs and justice rendered. 


9. From what has been stated above it car 
be seen that there has not only been gross 
delay in the disposal of the matter, but there 
has also been callous indifference. Not only 
has the Revenue Divisional Officer failed to 
levy stamp duty payable on the document and 
collect revenue due to Government, but he has 
not even taken care to keep a valuable origi- 
nal document like an arbitration award, in 
safe custody. As far as the parties are 
concerned, the document is an important one 
and a copy can never supplement the original 
especially when it is represented in this case 
that some of the arbitrators have since died, 
and, as such, the probative value of the docu- 
ment will also be challenged. Be that as it 
may, the original of the document is said to- 
have been lost in the year 1966. But there 
has been no action except some correspondence: 
for nearly eight years thereafter. Even at 
the end of such a long period, the view taker 
by the respondents cannot be accepted as a 
proper and correct one. In the Tamil Nadu 
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Stamp Manual, there is reference to Board’s 
proceedings 1473, dated 7th June, 1882 at the 
end of section 38. That note reads as 
ollows :— 


“In the case of an instrument impounded 
by a Judge for want of sufficient stamp and 
sent to the Collector under section 38, sub- 
section (2), and lost in transit, held that 
the Collector may equitably deal with the 
copy as if it were the original, making a 
note on the document of the circumstances”. 


It is beyond my comprehension how this pro- 
ceeding came to escape the notice of the 
respondents. Having found that the origi- 
nal award bad been lost and was not trace- 
able, the only other alternative left open was 
for the respondents to have acted in accord- 
nce with the above-mentioned proceeding and 
ealt with the copy as if it was the original 
levied stamp duty. Instead of doing any 
“such thing, the copy has been returned to the 
District Judge saying that stamp duty can- 
not bg levied on it and the counter-affidavit 
ends with the mechanical prayer that the writ 
petition may be dismissed with costs. There 
is not the slightest trace of regret or apology 
for the hardship that has been caused to the 
petitioner by the slackness and negligence in 
the office of the first respondent resulting in the 
missing of the original document. It is need- 
less to say that such indifferent functioning of 
Government Offices does not fit in with the 
democratic pattern of Government we have 
constituted for ourselves. f 


10. The only way to end the impasse is 
to direct the first respondent to send for the 
copy of the award once again from the District 
udge and to treat it as the original and deter- 
mine the stamp duty payable on it. How- 
ever, before determining the amount of stamp 
duty, the first respondent should give notice 
‘to both sides and hear their representations 
-about the valuation determined for the pro- 
perties dealt with under the award and then 
pass orders determining the samp duty. 


11. The writ petition will stand allowed 
and a mandamus in the nature indicated above 
will be issued to the respondents. The peti- 
tioner will be entitled to his costs as against 
respondents 1 to 3. Counsel’s fee is fixed at 
Rs. 150. 


R.S. Petition allowed. 
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IN THE HIGH COURT OF JUDICATURE 
AT MADRAS. 


Present :—T. Ramaprasada Rao, C7. 
V. Vatsala Petitioner® 


v. 
Offcial Assignee of Madras represent- 
ing the Estate of S.V. Namasivayam 
a. Respondent. 
Tamil Nadu Buildings (Lease and Rent Control) 
Act (XVIII of 1960), (as amended by Act XXII 
of 1973), section 10 (1)—Scope and applicability— 
Defence of jus tertii—Scope. 


Jus tertii is a well known principle in law 
wherein a person whose rights are sought 
to be interfered with by another takes umbrage 
under the rights said to be vested in a third 
party other than the party opposing him and 
in certain circumstances, the defence of 
jus tertii is available to the affected party. 
But in a case like the one under considera- 
tion wherein the Act itself is to protect the 
tenants from unlawful and unreasonable evic- 
tion and is not intended to protect the interests 
of any person other than the tenants, whether 
the intendment of the islature in accord- 
ance with the language of the second proviso to 
section 10 (1) was and is that the denial of 
title contemplated in the second proviso would 
also include the invocation of the doctrine 
of jus tertii. Section 10 (1) provides that the 
tenant shall not be evicted whether in execu- 
tion of a decree or otherwise except in accord- 
ance with the provisions of this section or 
sections 14 to 16, provided that where the 
tenant denies the title of the landlord or claims 
right of permanent tenancy, the Controller 
shall decide whether the denial or claim is 
bona fide and if he records a finding to that 
effect, the landlord shall be entitled to suc 
for eviction of the tenant in a civil Court 
and the Court may pass a decree for 
eviction on any of the grounds mentioned in 
the said sections, notwithstanding that the 
Court finds such denial does not involve for- 
feiture of the lease or that the claim is unfoun- 


ded. 
[Para. 6.] 


The proviso to section 10 a) is very clear when it 
says that the tenant should deny the title of 
the landlord. It doesnot say that the tenant 
can vest the title to the property in his occu- 
pation in third parties. This is the concept 


* G.R.P. No. 1032 of 1977. 5th October, 1978. 
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which is inhered in the principle of jus tertii. 
It isonly in cases where the tenant while opposing 
an application for eviction under the provisions 
of Act XVIII of 1960 sets up title in himself or 
herself the second proviso would come into 
‘Operation and it is in that context alone the 
Rent Controller would have jurisdiction to 
find whether the denial of title of the landlord 
and the setting up of such title in himself 
‘or herself by the tenant is bona fide or not. 
It is not open to the tenant to plead, takin 

advantage of the open language of the secon 

proviso to section 10 (1), that the denial as 
regards the title of the landlord might even 
mean and include the vesting of the title to 


the property in a third party. On the other 
hand, such denial of title of the landlord 
would be the resultant of a claiming of 
title in the property by the tenant 
herself or himself and not by setting 
up title in a third party. [Para. 7.] 


Petition under section 25 of the Tamil Nadu 
Buildings (Lease and Rent Control) Act (XVIII 
of 1960 as amended by Act XXIII of 1973), 
praying the High Court to revise the order 
of the Court of the II Judge, 
‘Court of Small Causes, Madras, dated 26th 
February, 1977 and made in H.R.A.No. 
502 of 1976. (H.R.C. No. 1368 of 1975 
VIT Judge, Small Causes Court, Madras). 


P.R. Vasudeva Ayyar, for Petitioner. 


K. Shanmugham, P. Murugaiyan and R.S. 
Ramalingam, for Respeondent. 


The Court delivered the following 


.JODGMENT.—The question that arises in this 
Civil Revision Petition centres round a legal 
contention and a factual contention. The 
petitioner is the tenant who came to occup 

a land bearing Municipal Door No. 109-D/6-A 
Mount Road, Madras. She was admittedly 
inducted into possession of such land along 
with the machinery embedded thereto by one 
Namasivayam. This was under the lease deed 


Exhibit P-l1, dated 14th January, 1972. 
Everything went on alright until one Than- 
davan laid title to the machinery denied by 


Namasivayam. The leasehold interest as 
recognised by the tenant and which vested 
in Namasivayam was undisturbed till about 
July, 1972. On 27th July, 1972, it appears 
that one Jagadisan claiming a permanent 
title to the property in question as tke pur- 
chaser of Door No. 109-D.6, Mount Road 
called upon the tenant-petitioncr to attorn 
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the tenancy to him under threat of Civil 
and Criminal Proceedings if his demand was 
not conceded to. It appears that the tenant 
afraid of such threats extended by Jagadisan 
attorned tenancy to him, notwithstanding the 
fact that she was inducted into the property 
and the machinery was put intoher custody 
by Namasivayam, and thereafter she was pay- 
ing the rents to Jagadisan without reference 
to Namasivayam. She brought to the notice 
of Namasivayam the above threats of Jaga- 
disan and sought for a return of the advance 
which she paid under Exibibit P. 1 at the 
time when Namasivavam let her into S- 
sion of the suit property Door No. 109-D/6-A 
including the machinery therein. There was 
no reply by Namasivayam. Thereafter, it 
appears that Namasivayam terminated the 
tenancy ofthe petitioner under Exhibıt P-6 
and called upon the petitioner to vacate. 
The petitioner replied to Namasivayam stat- 
ing that it was Jagadisan who is entitled to 
the property and since she had already attorned 
the tenancy in favour of Jagadisan, she was 
not obliged to comply with the notice of 
termination of tenancy or with the demand 
for vacating of the premises as claimed by 
Namasivayam in Exhibit P-6. By that 
time Namasivayam became an insolvent and 
his assets vested in the Official Assignee, 
under the Presidency Towns Insolvency Act, 
The Official Assignee for and on behalf of the 
body of creditors continued the action pro- 
posed bv Namasivayam under Exhibit P-6 
and instituted the present petition under 
section 10(2) (i) and 10 (2) (vit) of Tamil Nadu 
Act XVIII of 1960. The Official Assignee’s 
case was that there was wilful default in the 
payment of the rents due and payable by the 
tenant-petitioner in respect of her occupation 
of premises No. 109-D/6-A and she was liable 
to be evicted since she set up a hostile title 
in some third party in respect of the premises 
in question. 


2. The defence was that the property be- 
longed to Jagadisan and the Officia] Assignee 
as the successor-in-interest and the represen- 
tative of the body of creditors of Namasivayam 
cannot institute the present action and seek 
for eviction. 


3. In the course of the hearing of the Rent 
Control Petition, Jagadisan was examined. 
He was not made party to these proceedings. 
The petitioner did not seek for rmpleading of 
Jagadisan as a party notwithstanding the 
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fact that she was shedding so much copious 
tears which were probably crocodile tears 
for Jagadisan. She, however chose to examine 
him on her side. Naturally, Jagadisan rely- 
ing upon the sale deed Exhibit P-10 under 
which he is said to have purchased the pro- 
perty claimed that Namasivayam at no time 
had any interest in the suit land in quest‘cn 
and supported the claim of the petitioner to 
continue in occupation of the suit premises 
as his own tenant. The Rent Controller 
accepted the defence of the tenant as a bona 
fide one and, therefore, dismissed the petition 
for eviction filed by the Official Assignee. 


4. On appeal before the Appellate Authority, 
the latter came to a different conclusion and 
granted the eviction. It is as against the 
grant made by the appellate authority that 
the present revision petition has been fled. 


5. The learned counsel for the petitioner 
strenuously contended that the defence of 
the petitioner-tenant was bona fide within the 
meaning of the second proviso to section 10 (1) 
of Act XVIII of 1960 (Tamil Nadu Buildings 
(Lease and Rent Control) Act, 1960) and 
that the evidence of Jagadisan has established 
factually beyond doubt that the suit premises 
did never belong to Namasivayam and, there- 
fore, the Official Assignee as his successor- 
in-interest cannot claim any interest thereby. 


6. Before going into the merits whether 
Jagadisan could be said to have any interest 
at any time in the property in question, let 
us consider whether the defence of the tenant 
in question could be said to be one which is 
available to such tenants under the second 
proviso to section 10 (1). Jus tertii is a 
well-known principle in law wherejn a person 
whose rights are sought to be interfered with 
|by another takes unbrage under the rights 
jsaid to be vested in a third party other than 
the party opposing him and in certain cir- 
cumstances, the defence of jus tertii is availa- 
ble to the affected party. But in a case 
like the one under consideration wherein the 
Act itself is to protect the tenants from unlaw- 
ful and unreasonable eviction and is not 
intended to protect the interests of persons 
other than the tenants, whether the intend- 
ment of the Legislature in accordance with 
the language of secondiproviso, to section 10 (1) 
was and is that the denial of title contem- 
plated in the second proviso would also in- 
clude the invocation of the doctrine of jus 
tertii. Section 10 (1) provides that the tenant 
shall not be evicted whether in execution of 
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a decree or otherwise except in accordan 
with the provisions of this section or section 
14 to 16, provided that where the tenant 
denies the title of the landlord or claim 
right of permanent tenancy, the Controlle 
shall decide whether the denial or claim is 
bona fide and if he records a finding to that 
effect, the Jandlord shall be entitled to sue 
for eviction of the tenant in a civil Courtf 
and the Court may pass a decree for eviction 
or any of thegrounds mentioned in the said 
sections, notwithstandingthatthe Court finds 
such denial does not involve forfeiture of the} 
lease or that the claim is unfounded. 


7. It, therefore, follows that if the finding 
of the Rent Controller is that the denial is 
not bona fide, then the Controller would be 
entitled to pass an order for eviction. The 
question that arises in the instant case is 
whether such a denial as contemplated under 
the second proviso to section 10 (1) has arisen. 
The proviso is very clear when it says that 
the tenant should deny the title of the landlord. 
It does not say that the tenant can vest the 









application for eviction under the provisions 
of Act XVIII of 1960 sets up title in himse 

or herself the second proviso would come into 
operation and it is in.that context alone the 
Rent Controller would have jurisdiction to 
find whether the denial of title of the landlord 
and the setting up of such title in himsel 
or herself by the tenant is bona fide or not. I 
am of the view that it isnot open tothe tenant 
to plead, taking advantage of the open lan 
guage of the second proviso to section 10(1) 
that the denial as ‘regards the title of the 
landlord might even mean and include the 
vesting of the title to the property in a third 
party. On the other hand, I am of the vie 

that such denial] of title of the landlord would 
be the resultant of a claiming of title in the 
property by the tenant herself or himself and 
not by setting up title in a third party. That 
is not the case here. What is attempted” 
by the tenant is that one Jagadisan claims 
title to the property having purchased premises 
No. 109-D/6 under Exhibit P-6 and that 
as he is threatening her civilly and criminally 
to take proceedings agains. her if she fails to 
attorn to him, she was compelled to so attorn 
the tenancy in favour of Jagadisan ignoring 
Namasivayam who admittedly inducted her 


he 


into possession of the property in January, 
1972, under a written instrument of lease, 
Excepting for the fact that Jagadisan tried to 
help the tenant-petitioner by getting into 
the box and pleading his title to the property, 
he is said to have not even corresponded 
with the Official Assignee who is a public 
Officer functioning under the statute about 
his alleged title in the suit property. In 
fact, I querried the learned counsel appearing 
for the Official Assignee whether Jagadisan 
at any time wrote to the office of the Official 
Assignee claiming such interest either as a 
~whole or in part over the property in question; 
but the answer was ‘in the negative. There- 
fore, the part played by Jagadisan in the 
proceedings was very limited, in the sense, 
that he only assisted the petitioner-tenant, 
and came forward as her witness, and pro- 
duced no deed and said that he was the owner 
of the property bearing Door No. 109-D/6. 
As would be seen hereafter, there is considera- 
ble doubt whether the property bearing 
Municipal Door No. 109-D/6 is the same as 
the:property beaing Door No. 109-D/ 6-A. 
Even apart from this, the title of Jaga- 
disan cannot be adjudicated finally in a 
summary proceeding arising under Act XVIII 
‘of 1960. The tenant-pet*tioner can only set 
‘up the title in herself or in the alternative 
claim rights of permanent tenancy, as a result 
of which she can deny the title of the landlord to 
the property in question. But under the pretence 
of setting up of title in herself or in the alter- 
native setting up ofa claim of right of permanent 
tenancy in the property in question, the tenant 
cannot, in my view, invoke the doctrine of 
jus tertii and vest title in third parties and yet 
plead that she is bona fide denying the title 
of the landlord to the property in question. 
In my view, therefore, the Appellate authority 
was right when it said thathe denial by the 
tenant, in the circumstances of the case, is 
-not a bona fide one. 


‘8. Even on the merits, there is a doubt 
whether the property purchased by Jagadisan 
‘under Exhibit P-10 which obviously relates 
to permises bearing Door No.109-D/6 is the 
«same as the suit property bearing Municipal 
Door. No. 109-D]6-A. It is for the parties 
to establish in appropriate litigation before 
‘the appropriate Court as to who owns which 
property. It is not, however, open to the 
petitioner as tenant to deny the title of a. 
public officer who succeeded Namasivayam 
cand who let in the petitioner into possession 
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admittedy in the year 1972. There being 
no other error or jurisdiction or any irregula- 
rity in the order, the Civil Revision Petition 
is dismissed. 

9. But in view of the fact that the petitioner 
has been driven from pillar to post to fight 
this litigation for Jagadisan in order to sub- 
serve her own interests. I feel that she should 
be given at least six months’ time to vacate 
the premises. Accordingly, the peitioner is 
granted six months’ time to vacate. 

R.S. Petition dismissed. 


IN THE HIGH COURT OF JUDICATURE 
AT MADRAS. 


PRESENT :—T. Ramaprasada Rao and S. Ratna- 
vel Pandian, FF. 


Shantilal Paramshankar Joshi, Sole Prop., 
M/s. Espee and Co., Madras-1. 


Appellani* 





uU 


M/s. Themis Distributors (P.) Limited, 


Madras and another .. Respondents. 
and 

Shantilal Paramshankar Joshi, Sole Prop., 
M/s. Espee and Co., Madras-1 .. Appellant 
v 


M/s. Fairdeal Corporation (P.) Limited 


Madras and others .. Respoddents. 

and 

The Fairdeal Corporation (P.) Limited 
.. Appellant 


v 


Shantilal Paramshankar Joshi, Sole Prop., 
M/s. Espee and Co., Madras-1 

Respondent. 
(A) Patents and Designs Act (II of 1911)—Infringe- 
ment of patent—Suit for damages by inventor— 
Alternative relief of damages based on. actual pro- 
Sits asked for—Grant of alternative prayer only— 
Appeal by plaintiff—Right to re-elect and seek 
another relief distinct and pee Toe the alter- 


native relief asked for and granted by the Trial 
Court negatived. 


(B) High Court Fees Rules, Order 5, rules 11 and 
16—Fee certificate by counsel at first instance for 
Lesser amount—Higher fees fixed by the Court— 
Whether correct, 

In so far as the claim for damages arising in 
consequence of an infringement of a’ patent 








*O.S. A. Nos, 51 and 53 of 1975 and 82 of 1976 and 
O.M.P, Nos. 7130, 7131, 7662, 7663 and 7664 of 1977 and 
Memo, of Cross-objections in O.S.A.Nos. 5] and 58 of 1975. 

2rd August, 1977 
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is concerned, it appears that the plaintiff 
in such actions has a right to elect, and even 
in such election a peculiarity is demonstra- 
ble and is seen, The plaintiff can, in such 
cases, rest content himself by claiming damages 
for the alleged infringement. He or she 
need not m the election at that point 
of time when the lis is brought to Court. 
After being successful in establishing that 
there has been an infringement of the patent, 
he or she could either elect and seek the assis- 
tance of Court for the grant of damages on 
the ground that the plaintiff had suffered 
loss by reason of the wrongful infringement 
of the patent and therefore privileged to get 
all such reasonable compensation therefor 
from the infringement or in the alternative 
ask for an account of the profits gained by 
the wrongful user of such patent by the infrin- 
gers. This position appears to be a very 
peculiar position available to the plaintiff 
seeking damages in a patent action. 


[Para. 10.7 


The appellant in the present case as plain- 
tiff sought for such relief in the alternative. 
He got one such relief asked for by him. 
That was a relief which was on a par with the 
other relief asked for by him. He cannot 
therefore, be allowed at the appellate stage 
to re-elect and seek for another relief dis- 
tinct and different from the alternative rclief 
asked for by him and granted by the trial 
Court. [Para. 13.] 


Held, that the order fixing higher fees to 
counsel who argued the case was correct. 


Cases referred to :— 


The United Horse-Shoe and Nail Company Limited 
v. John Stewart and Company, 13 A.C. 401; 
Sakku Bai Ammal v. Babu Reddiar, 90 L.W. 110: 
LL.R. (1976) 2 Mad. 317: (1977) 1 M.L.J. 
311: AIR. 1977 Mad. 223. 


Appeals and the Memorandum of Cross 
objections under clause 15 of Patent 
against the Judgment of the Hon’ble 
Mr. Justice Paul, dated 25th March, 1974 
and passed in the exercise of the Ordinary 
Original Civil Jurisdiction ofthe High Courtin 
C.S. Nos. 167 of 1971 and 67 of 1969and dated 
94th March, 1976 respectively. 


C.M.P. Nos. 7130, 7131, 7662 and 7664 of 1977 ° 
Petitions presented (i) to condone the dela 

jn paying the deficit court-fee of Rs. 25 im 
memo. ofcross-objectionsS.R. No. 69700 of 1975 
in the said appeal O.S.A. No. 51 of 1975; (ii) to 
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condone the delay of 2 months and 9 days in 
re-presenting the said S.R.No. 69700 of 1975: 
(#2) the delay in re-presenting the memo, 
cross objection S.R. No. 67286 of 1975 in the 
said O.S.A. No. 53 of 1975; (iv) to condone the 
act in a a the said S.R.No. 672860f 
1975 : and (v) io condone the delay in i 
the deficit court-fee of Rs. 25 A fe Gad 
S.R. No, 67286 of 1975. 


Keshavlal Tarwady and Bakula, for Appellant_ 


A.L. Somayaji for Atyar and Dolia and B.T. 
Seshadri, for Respondents. 


The Judgment of the Court was delivered 
by 


Ranaprasada Ra», J.—Four suits were tried 
together by Paul, J., and a common judgment 
was rendered. The plaintiff is the sole pro- 
prietor of Messrs. Espee and Company and 
he is the common plaintiff in all the suits. 
The defendants, however, are different. In 
this Judgment, we are concerned with C.S. 
Nos. 67 of 1969 and 167 of 1971 against which 
the plaintiff has preferred O.S.A. Nos 53 of 1975 
and 51 of 1975 respectively. In O.S.A. No. 82 
of 1976 the aggrieved defendants have filed 
a separate appeal against the grant of special 
costs by the trial Judge in C.S. No. 67 of 1969. 


2. The relevant facts to appreciate the scope 
of these three appeals, can be summarised 
thus : The plaintiff claims to be an inventor 
of a patent and a device as the sole proprietor 
of Messrs. Espee and Company and one 
such patent discovered by him relates to com- 
bined closure and dropper for bottles and 
like containers of liquid. He secured the 
necessary statutory sanction to claim rights. 
as patents having obtained the same from 
the Controller of Patents and Designs, under 
the Indian Patents and Designs Act of 1971 
which was then in force and it is common 
ground that he has obtained a certificate 
evidencing such entitlement in him. The 
invention claimed by the plaintiff, as set out 
by the learned Judge in his judgment relating 
to this specification, is as follows : 


“1. A combined closure and dropper for a 
bottle or like container for liquids which 
consists of flexible cap or the like with a 
hollow chamber and provided with a spout 
projecting laterally from the body part of” 
the said cap, the said spout having a capil- 
` Jary hole leading from the hollow chamber 
to the outside the arrangement being suck 


that when the cap is fitted to the neck of 
the bottle containing a liquid, the liquid 
is dispensed through the spout in desired 
quantities by pressing the cap. 


2. A combined closure and dropper accord- 
ing to claim-l in which the said spout is 
integral with the body part of the flexi- 
ble cap or the like. 


3. A combined closure and dropper accord- 
ing to claim-1 in which the said spout is 
formed integrally with a ring of elastic 
material which is fitted in a groove formed 
around the body part of the cap or the 
like, the arrangement being such that when 
the cap is fitted to the bottle with the hole 
in the spout aligned witha hole provided in 
the said groove and leading to the said 
hollow chamber, the liquid is discharged 
by pressing the cap. 


4, A combined closure and dropper for 
liquid-containing bottles according to 
claim-1 characteristic in that the said 
spout is constituted by one arm or a bent 
tube projecting outwardly through the cap, 
the other arm ofthe said tube being arranged 
to extend downwardly into the bottle below 
the level of the said liquid and very near 
the bottom of the bottle when the cap is 
fitted to the neck of the bottle or the Tike, 
so that the liquid is discharged by pressing 
the cap without tilting the bottle or the 
like. : 


5. A combined closure and dropper accord- 
ing to any of the preceding claims sub- 
stantially as described and illustrated with 
reference to Figures 1 to 15 of the accom- 
panying drawings.” 


3. While thus being vested with a right to 
have a monopoly in the matter of the patent 
and the articles manufactured under it, the 
plaintiff’s case is that the first defendant in 
C.S. No. 67 of 1969 began using the said 
device viz., the combined closure and dropper 
device and the second and third defendants 
aided him in manufacturing the same. In 
C.S. No. 167 of 1971 the case of the plaintiff js 
that during one of his visits to his native 
place at Rajkot he was informed of the avail- 
ability of such closures and droppers in the 
free market and on enquiry he found that 
the defendants were amongst the infringers 
of the patent, and therefore he came to Court 
for the reliefs asked for by him in the plaint 
instituted for the purpose both against the 
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defendants in O.S. No. 67 of 1969 and Q.S. 
No. 167 of 1971. In the plaint, the plaintiff 
claimed that the defendants were liable to pay 
damages for the infringement of the plaintiff’s 
patent andthat the measure of damages should 
ordinarily he the loss sustained by him due 
tothe reduction of prices of plaintiff’s o 
necessitated by the competition of the defen- 
dants in the infringing droppers. He would 
also Jay his claim on the fact that his true 
and first invention to which he is exclusively 
entitled has been adapted without a licence 
from him by the defendants. In the alter- 
native the plaintiff also sought for the following 
relief ; in that he submits that the defendants 
are in the alternative liable to render an 
account of the manufacture and/or sale and/or 
use bv them and the profits earned and realised 
therefrom during the time when the plaintiff 
had the right and monopoly to exploit the 
patent, and has sought for such damages in 
the alternative from 26th September, 1955. 
The prayers sought for by the plaintiff may 
also be set out to fully understand the scope 
of the case. 


4. In paragraph 15 of the plaint, the plaintiff 
prayed for judgment and decree as follows : 


“(aì for an account of profits earned by 
the defendants or loss suffered by the plain- 
tiff by manufacturing and/or selling and/or 
using since the defendants commenced in- 
fringement thereof; during the patent period 
of such profits by the defendants or loss 
suffered by the plaintiff by ordering pay- 

‘ ment of such sums as the Hon’ble Court 
may deem just in the alternative; 


(6) for directing the defendants to deliver 
to the plaintiff or surrender to an officer 
of this Hon’ble Court the entire stock of 
the infringing goods, together with the dyes, 
and other implements used for manufacture 
of the same and also publicity materials, 
such as cartoons, blocks, stencils, price- 
lists, show cards etc., relating to infringing 
goods for the purpose of destruction of the 
same; 


(c) for the appointment of a Commissioner 
for the purpose of taking inventory of all 
the stocks of the infringing goods, of the 
dyes and other implements used in the 
menufacture of the same, and of publi- 
city materials, such as blocks, stencils, 
cartoons, price-lists, ledgers and journals, 
cash books and such other books and bill 
books and invoice books ; 
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(d) for costs of this suit ; and 


(9 for such further or other reliefs as thi 
on’ble Court may deem fit and the 
nature of the case may require.” 


The partics went to trial after the defendants 
filed a written statement denying their lia- 
bility to account to the plaintiff and inter alia 
claimed that the plaintiff did not secure any 
patent right over the alleged article in ques- 
tion, 


6. The learned Judge framed the following 
issues in C. S. No. 67 of 1969. 


l. Whether the plaintiff is the true and 
first inventor of “combined closure and 
dropper” as set out in the claims annexed 
to the Patent Grant No. 55471? 


2. Whether the plaintiffs patent is not 
valid for all or any of the reasons alleged 
by the defendants? 


3. Whether the plaintiff’s patent was com- 
monly known and publicly used as alleged 
by the defendants? 


t, Whether the defendants have infringed 
the plaintiff’s patent is any manner? 


5. Whether the alleged infringement, cven 
if true was innocent without any intention 
to make wrongful gain, as alleged by the 
first defendant? 


6. To what relief is the plaintiff entitled? 
In O. S. No. 167 of 1971, the following 
issues were framed : 


1. Whether the plaintiff's patent is valid 


2. Whether the defendants have infringed 
the plaintiff’s patent? 


3. To what relief the parties are entitled? 


7. The learned Judge found after an elaborate 
trial and after looking into the oral and docu- 
mentary evidence, that the plaintiffwasthe true 
and first inventor of the product and that the 
patent claimed by the plaintiff was already 
known in India. On a comparison of the 
material objects placed before him. viz., the 
one invented by the plaintiff and the other 
marketed by the defendants, the learned 
Judge was of the view that they 
are exactly similar and that the defendant’s 

roduct did infringe the plaintiff’s invention. 
He also found that those other than the manu- 
asturers of the device having distributed the 
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device or marketed the same along with their 
medicinal preparations should also be deemed 
to have infringed the plaintiff’s patent. In the 
net analysis he gave a decree in C. S. No. 
67 of 1969 and C. $. No. 167 of 1971 in 
favour of the plaintiff, entitling the plaintiff 
to the profits made by the defendants in regard 
to the infringing articles which would be as- 
certained by a Commissioner to be appointed 
for that purpose on the basis already indicated 
and directing that on the plaintiff paying the 
court-fee due on that ascertained amount 
there would be a decrece declaring the validity 
of the plaintiff’s patent. The matter was 
again goren after delivery of the judg- 
ment, for certain clarifications. Once again 
the learned Judge on 8th April, 1974, after 
having pronounced the main judgment ori 25th 
March, 1974 came to the conclusion that he 
did exercise his discretion in having accepted 
the alternative claim for damages claimed 
by the plaintiff and that no more argument 
was still open to the plaintiff in that behaif. 
The decree passed in C. S. No. 167 of 1971 
is similar to the one passed in C.S. No. 
67 of 1969 except for the differences with regard 
to the details relating to the claims in the 
said suits. Therefore the decree in C. S. No. 
67 of 1969 that was drafted in this case may 
be extracted for ready reference: 


“Tt is declared, ordered and decreed as fol- 
lows .— 


1. That the plaintiffs patent No. 55471 
of 24th September, 1955 is valid and that the 
aforesaid patent is not liable to be revoked, 


2. That the defendants herein do render 
an account of their profits earned by them 
by manufacture and or sale and or use since 
they commenced infringement to the plain_ 
tiffs patent as aforesaid and those profit, 
shall be awarded to the plaintiff herein. 


3. That for the aforesaid purpose a Commis- 
sioner shall be appointed for taking accounts 
as to how many stoppers were distributed 
by the first defendant after purchasing the 
said stoppers from defendants 2 and 3 herein 
along with his medicine and what was the 
profit made by the defendants 2 and 3 
herein in respect of them when they were 
sold to the first defendant and what was 
the profit made by the first defendant as 
ascertained from the price of those stoppers, 
which was included in the price of the medi- 
cine sold by the first defendant, so that the 
difference between the price at which the 
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frst defendant purchased those stoppers 
from defendants 2 and 3 and the price which 
the first defendant charged for the stopper 
when he included that price along with the 
price of the medicine, shall represent the 
profit which the first defendant has obtained 
and that profit shall also be awarded to 
the plaintiff herein. 


4. That if it is found by the Commissioner 
that the first defendant herein had merely 
included in the price of the medicine the 
price for which the first defendant purchased 
the stoppers from defendants2 and 3 herein, 
then the said first defendant shall not have 
obtained any profits and that in such a case, 
the profit obtained by defendants 2 and 3 
in selling these stoppers to the first defen- 
dant shall be ascertained by the said Com- 
missioner from their accounts in respect 
of the actual number of stoppes that have 
been distributed by the first defendant from 
the year 1968 and that that profit ‘shall be 
awarded to the said plaintiff to be paid by 
the defendants jointly or séverally subject 
to the plaintiff herein paying the court 
fee due on the amount so ascertained by 
the aforesaid Commissioner. 


5. That the defendants herein do pay to 
the plaintiff herein the costs of this suit 
when taxed and noted inthe margin hereof.” 


It is as against the above judgment and 
decrees that the present appeals have been 
filed. 


8. The main contention of Miss. Bakula, 
learned counsel for the appellant, is that the 
learned Judge ought not to have accepted only 
the alternative relieffor damages based on the 
profits made by the defendants, but ought 
to havegranted compensation to the appellant 
on the basis of the loss suffered by him due to 
the admitted infringement of the patent. 
This is the main contention of the learned 
counsel for the appellant in both the appeals. 
We shall expatiate it later. 


In O.S.A. No. 53 of 1975, filed against the 
judgment in C.S. No. 67 of 1969 the 
respondents have taken out three applications. 
C.M.P. No. 7663 of 1977 is for excusing the 
delay in the presentation of the cross objec- 
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tions filed in O.S.A. No. 53 of 1975. C.M.P. 
No. 7662 of 1977 is a similar application for 
excusing the delay in re-presentation. C.M.P. 
No. 7664 of 1977 is to condone the delay 
in paying the deficit court-fee in the matter 
of the presentation of the objections. The 
delay in this case is about 1 year 10 months. 
Similarly, in O.S.A. No.51 of 1975, two appli- 
cations have been filed. C.M.P. No. 7131 of 
1977 isfor excusing the delay in re-presenting 
the cross-objections sought to be filed in this 
appealand C.M.P. No. 7130 of 1977 is for excu- 
sing the delay in paying the deficit court 
fee on the cross objections, the delay being 1 
year and 9 months, We shall consider these 
applications at the end of our judgment. 


9. The first point raised by the learned 
counsel for the appellant in these appeals 
is that the learned Judge was not quite correct 
having regard to the peculiarity of patent law 
and the damages awardable in such actions, 
in having limited and circumscribed the right 
to secure damages on the basis of the alter- 
native prayer sought for by the plaintiff in 
the suits. Miss Bakula’s argument is that 
under the patent law two rights are available 
to the patent or who is aggrieved: He can ask 
for compensation for the loss on injury suffer- 
red by him for the illegal and wrongful acts 
of the infringer of the patent and that is the 
essential feature of the claim for damgages 
in a patent action, She would also to some 
extent concede that it is open to the aggrieved 
patentor to put the claim for damages in the 
alternative and seek for an account from the 
infringing patentee or marketer of such pro- 
ducts and on the basis of such an account, 
claim the profits securedby the group of infrin- 
gers on such account-taking. But according 
to the appellant, the option rests with the 
plaintiff as the inventor of the patent and that 
such an option to elect one or the other of the 
methods of reckoning of damages could 
be exercised even after the pronouncement 
of the judgment. Reliance is placed upon an 
observation in Terrell and Shelley on Patents, 
Tenth Edition, at page 338, and the decision 
of the House of Lor in The Ursited Horse- 
Shoe and Nail Company Limited v John Stewart 
and Company.* The respondent’s case is that the 
pleadings give a clue to the claim of the plaintiff 
and the plaintiff having sought for sucha claim 
as to damages in the alternative, 


1, 13 A, HL. 401, 
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and having so elected even at the 
threshold when the plaint was brought to the 
Court and the Court having accepted the 
plaintiff’s case in so far as it related to the 
alternative claim, jt is not open to the 
plaintiff once again to elect and go back on 
the well-known principle of the grant of 
damages in patent causes wherein the patentor 
has a right to ask for damages so 
as to resticute himself to the petition in 
which he originally was and be compen- 
sated with ali such losses suffered by him on 
account of the wrongful infringement of the 
patent by the infringer. 


10. In so far as the claim for damages ari- 
1g in consequence of an infringement of a 

tent is concerned, it appears that the plaintiff 
ın such actions has a right to elect and even 
in such elections a peculiarity isdemonstrable 
and is seen, The plaintiff 







or the alter- 


he profits gained 
by the wrongful user of such eteni by the 
infringers, This position appears to þe a 
very peculiar position available to the plaintif 
seeking damages in a patent action. Tt is 
this which the learned authors of Terrell 
and Shelley on Patent have referred to in 
the Tenth Edition, at page 338 when they said 


“A successful plaintiff is entitled to damages 
in respect of the actual infringement of his 


eea at his option toan account of 
profits. 


li. Ina later paragraph, the authors would 
say that in such circumstances the plaintiff 
should be restored by monetary compensation 
to the position which he would have Occupied 
but for the wrongful acts of the defendant 
provided always that such loss as he proves 
is “the_natural and direct consequence of the 
defendant’s acts.” The authors have also 
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noticed that the alternative remedy which was 
available to such a plaintiff was abolished by 
the Act of 1919 in England, but it has been 
reintroduced by the Patents Act of 1949. 
Section 60 of the Patents Act, 1949, says that 
in an action for infringement of a patent the 
plaintiff shall be entitled, at his option, to an 
account of profitsin lieu of damages. After 
having noticed this specific statutory provision, 
the learned Judge referred to a decision of the 
House of Lords in The United Horse Shoe and 
Nail Company Limited v. John Stewart and Company! 
Strong reliance is placed upon this juagment 
by Miss Bakula. Fhe learned Law Lords in 
this case were considering a case which arose 
in 1888. It is not suggested before us that 
there was a law relating to patents at or about 
the time when the House of Lords was con- 
sidering the relative rights of the owners of 
patents as against the infringement of the 
patents and when they have made thisobser- 
vation, “It is to be noted that the profits, 
or it may be, losses, made by the infringer is 
not of any relevance in computing the damage 
causedto the patentee by his infringement.” 
This genera]lobservation made at a time when 
there was no statutory provision is pressed into 
service by the learned counsel for the appellant, 
But for section 60 of the English Patents Act 
1949, and even the general law as is applied 
and accepted in India, probably this argument 
is attractive. But, we cannot brush aside the 
statutory provision nor in England which 
provides for an alternative remedy to the owner 
of the patent who claims damages based on 
infringment of his patent. He can seek for 
a monetary compensation based on the actual 
loss suffered by him, or he can in the alter- 
native ask, as provided in section 60, for an 
account oftheprofits which the defendants have 
made in lieu of such loss or damages suffered 
by him. In this context, therefore, we are 
unable to accept the rule of the House of 
Lords referred to in United Horse Shoe and Nail 
Company's case! as of universal application 
or in any event as a compulsive mandate in 
the light of the statutory provisions prevailing, 


12. Even otherwise, there is another diffi- 
culty which the appellant has to surmount. 
While paraphrasing the plaint and the reliefs 
asked-for, we have seen that the plaintiff did 
exercise his option and ask in the alternative 
for damages based on the profits which the 
infringers could have obtained by making a 
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wrongfully use of the plaintiff’s patent. The 
learned trial Judgeexercised his discretion and 
granted this alternative prayer. We have 
had occasion to consider the import of such 
a request by a litigant, under circumstances, 
though not similar but almost comparable 
with the case on hand. We observed in 
Sakku Bai Ammal v. Babu Reddiar .alias R. S. 
Reddiar! as follows: 


“Tt is therefore, clear to us that as the choice 
of the reliefs is always with the plaintiff, 
who is the dominus litis in a litigation; he 
could seek for more than one independent 
relief or ask for alternative reliefs. If he 
‘asks for the last of such reliefs, then he is 
placing the reliefs so sought for by him on 
a parwith each other and ifthe Court ee 
the subject-matter, grants him one relief, 
then it follows that he has the benefit of 
the relief and he cannot throw overboard 
such a benefit with a design or motive 
or to further his own cause by seeking 
umbrage in an appellate Court, and ask 
for the relief not granted to him, which, as 
already stated, he only asked for in the 
alternative.” 


13. The appellant in this case as plaintiff 
ought for such relief in the alternative. He 
got one such relief asked for by him. That 
was a relief which was on a par with the other 
relief asked for by him. He cannot, there- 
fore, be allowed at the appellate stage to re- 
lect and seek for another relief distinct and 
ifferent from the alternative relief asked for 
by him and granted by the trial Court. 


14. One another argument addressed was 
that the election of such reliefs is always with 
the inventor of the patent who has suffered 
damages and therefore such an election could 
be made at any time. To accept this conten- 
tion would mean that it would run counter 
to the ratio which we have dealt with in detail 
in Sakkubai Ammal v. Babu Reddiar\ not only 
on the ground that the plaintiff was satisfied 
with the grant of the alternative relief but 
also on the ground that the Court having 
exercised its discretion and accepted the 
alternative relief, it is not open to the appellant 
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114: LLR. (1976) 2 Mad, 317: AJR. 1977 Mad. 
223, 


219° 


now to go back and ask for another relief, i.e. 
alternative to the alternative relief, and press 
the appeal‘on that sole ground. ` 


15. As regards the three petitions 
by the second defendant in O.S.A. 
No.53 of 1975 Mr. Somayajulu, learned counsel 
for the cross-objector has made it clear before 
us that the petitioner-cross-objectcr is rot 
capyassirg the correctness of the firdirgs of 
fact rendered by the Court below. and that 
in the cross-objections he would circumscribe 
his objection only to the grant of the prever 
for the appointment of a Commissicnerto lock 
into his account as prayed for by the plair tiff 
for the determination of the quartrm of 
damages suffered by the plaintiff in accor- 
dance with the judgmert of the Court below. 
Having made this position clear, we thought 
that to excuse the delay in the re-presep tation 
of the cross-objections or to condone the delay 
in the payment of the deficit court-fee would 
not matter at all. He made such a submission 
with regard to the two petitions filedin O.S.A. 
No.51 of 1975. We accordirgly excusethe delay. 
Whilst, however, excusing the delay and 
ordering as prayed for the petitions in C.M.P. 
Nos. 7662 and 7663 of 1977 in O.S.A. No.53 of 
1975 and C.M.P.No. 7131 of 1977 in O.S.A. 
No. 51 of 1975, we direct the respondent or 
féspondents concernedto pay the deficit court- 
fee if not already paid within a week from this 
date, when the delay in payment of the deficit 
court-fee should be deemed to have been 
excused. If the deficit court-fee is not 
paid within a week from this date then 
the applications C.M.P.Nos. 7664 of 1977 
and 7130 of 1977 shall stand automatically 
dismissed. 


filed 
A 


i6. With the above prefece we shall row 
consider the objections of the cross-objecter 
or cross-objectors. Accordirg to them, the 
learned Judge was wrong in havirg directed 
the appointment of a Ccmmissiorer. We 
fail to see any substance in this contention 
for this reason, Once we come to the conclu- 
sion that the plaintifftis entitled to damages 
and that plaintiff has elected ever at the tres- 
hold to base his quantum of dameges on the 
profits earned by the deferdarts in tke ccevrse 
of the infrirgement of the patert as merrf?c- 
turer or distributor or seller, one fails 
to see how such damages could be 
reckoned without.a scrutiny of the account 


books kept by the defendants durirg the 
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neriod of infringement. We have already 
referred to the principle that the inventor 
of a patent is entitled to damages in case his 
patent is infringed and that the measure of 
damages is ordinarily the loss sustained by 
him by such wrongful user by others or has 
to be fixed with reference to the profits gained 
by the infringers by adaption of a patent 
invented by another and to which they had 
no semblance of a right. The only method 
by which the profits gained by the defendants 
could be ascertained is by inspection of the 
account books and for this purpose an officer 
of the Court has to go into the books of the 
infringing parties, take an inventory of alf 
the stocks which were with them during the 
relevant period and thereafter with reasonable 
precision and on the available materials reckon 
and assess the profits which the infringers 
could have gained in their illegal activities. 
We are, therefore, unable to agree with the 
learned counsel for the cross-objectors that 
the direction given by Paul, J., to appoint a 
Commissioner for the purposes as directed 
by him, as in any way wrong or incompatible 
with the facts and circumstances of this case. 
The memoranda of cross-objections, shall 
stand dismissed. 


17. Having regard to the conclusions 
above, O.S.A.Nos. 51 and 53 of 1975 shall 
stand dismissed and there will be no order 
as to costs. 


18. As regards O.S.A. No. 82 of 1976,the only 
objection of the learned counsel for the appel- 
lant is that the learned Judge was wrong 
in having granted special costs to the counsel 
who appeared before him in all the suits. 
The learned Judge fixed the counsel’s fee at 
Rs.2,500 and also expressed that Mr. Tarwady 
was of great assistance to the Court and that 
a higher scale of fee under Rule 16 of Order 
5 of the High Court-fees Rules was called for. 
Learned counsel for the appellant in this 
case says that under Rule 11 of Order 5 of the 
said Rules. the costs shall be taxed ordinarily 
in the manner prescribed in the rule preceding 
Rule 11. But, the counsel concedes that the 
Court always has the discretion to direct 
otherwise. In fact Rule 11 itself says : ‘‘Un- 
less the Court otherwise orders where the Court 
directs costs on the amount decreed, the 
costs shall be taxed in the manner prescribed 
in the last preceding rule.” Reliance is placed 
upon the fee certificate filed by the counsel 
jn the first instance which was much lower 


THE MADRAS LAW JOURNAL REP@RTS 


[1979 


than the sum granted as special fees to the 
counsel by the trial Judge. That only shows 
that when the counsel filed the fee certificate 
he honestly filed his certificate showing the 
exact fee received by him from his client. 
That does not mean that he is not entitled to 
a higher fee. When the matter came up before 
the learned Judge, he appreciated the quality 
and quantity of services rendered by the coun- 
sel and fived a special fee of Rs. 2,500 which 
we are not inclined to disturb at this stage, 
The rule provides for it and the learned trial 
Judge exercised his discretion in favour of the 
counsel and taking into consideration these 
factors we see no reason to interfere with the 
Order ofthe Court below. Accordirgly, O.S.A. 
No. 82 of 1976 is dismissed. There will be 
no order as to costs. The plaintiff’s counsel 
would be in order in withdrawing the stm of 
Rs.2,500 already in Court deposit, 


R.S.‘ 


meeen aeee vae 


Appeals and 
cross-objections 
dismissed. 
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IN THE HIGH COURT OF JUDIGATURE 
AT MADRAS. 


(Special Original Jurisdiction.) 
Paresent.—G, Ramunujam, J. 


V. Natarajan 


Principal District Judge, Madurai 
.. Respondent, 


Equitable estoppel —Appointement of copyist in 
District Munsif?s Court—Appointment regularised 
after temporary service on probation—Realisation 
later of copyist not possessing minimum qualification 
— Services terminated without show cause notice — 
Termination not valid, both for want of notice and 
also on account of equitable estoppel. 


The petitioner was appointed as a copyist in a 
District Munsif’s Court on probation by the 
Principal District Judge. Subsequently the 
appointment was regularised on satisfactory 
completion. of probation Later, after about 
teven years, it was found that the copyist did 
not possess the prescribed minimum general 
educational qualification of 40 per cent. of 
marks in English in the S.S.L.C. examination. 
So his services were terminated. The peti- 
tioner challenged the termination as made 
without giving him an opportunity and also 
pleaded estoppel against the respondent, the 
Principal District Judge. 

Held: Though the normal rule was that the 
doctrine of estoppel would not be applied 
against the State in its governmental functions, 
it can be used in exceptional circumstances 
where the conduct of the authorities in being 
remiss or negligent in the application of the 
rules had caused considerable hardship and 
injustice to the person who was seriously 
affected by such negligent conduct. 

: . 2 [Para 11.] 


Petitioner® 


On the facts and circumstances, of this case, 
the petitioner was:entitled_ to invoke the plea 
of equitable estoppel against the respondent 
and say that, after he had become a regular 
member of the services, his services could not be 
terminated merely on the ground that he had 
not secured 40 percent. of marks but had 
acquired only 35 per cent. of marks. In this 
vicw the impugned order had to be set aside. 

[Para. 12.) 





ey,P. No. 6421 of 1973. 2nd February, 1978. 


Junas, mapuRar (Ramanujan, J.) gi 


Cases referred to:— 


Kothainayaki v. Director of Secondary Education, 
(1969) 82 L.W. 913 Registrar v Sundara, LLR. 
(1956) Mad 402: (1956) 1 M.L.J. 25: ALR. 
1956 Mad. 309; Jagannathan v. District Collector, 
(1965) 2 An.W.R. 437: A.I.R. 1966 A.P. 59; 
Delhi University v. Ashok Kumar, A,1.R. 1968 
Del. 131; Ramanatha v. State of Kerala, (1973) 
2 S.Q G 650: A I.R. 1973 . 2641; State of 
Punjab v. Jagadsep Singh, (1964) 4 S.G.R. 964: 
A.LR. 1964 S.C. 521. 


Petition under Article 226 of the Constitution 
of India, praying that in the circumstances 
stated therein and in the affidavit filed there- 
with the High Court will be pleased to issue a 
writ of certiorari calling for the records relat- 
ing tothe order of the respondent herein 
dated 28th November, 1973 (12869) terminat- 
ing the petitioner’s service with effect from 
15th December, 1973 A.N. and quash the 
same. 


M. Miranda, for Petitioner. 


. C. Chinnaswami, for the Government Pleader on 


behalf of Respondent. 
The Court made the following. 


Orper.—The petitioner herein was selected 
and appointed temporarily as a copyist in 
the District Munsif’s Court, Tirumangalam, by 
the respondent as per his proceedings dated 
14th November, 1966. He was discharged 
on 10th May, 1967 for want of vacancy. He 
was again reappointed as a copyist temporarily 
as per the respondent’s proceedings dated 17th 
June, 1967, from 19th June, 1967. His servicen 
from that day onwards has been continuous and 
the same were regularised by the respondent in 
his proceedings dated 27th May 1970 with 
effect from 19th June, 1967. He had been 
declared to have satisfactorily completed his 
probation on 19th June, 1967. 


However by the proceedinga dated 28th 
November, 1973 the petitioner's services wore 
terminated from 15th December, 1973 on the 
ground that he has not obtained 40 per 
cent. of marks in English in the SS.L.C. 
Examination and that therefore he does not 
have the minimum general educational quali- 
fication as required by the rules. The peti- 
tioner bas challenged the validity of the said 
order of termination dated 28th November, 
1973 jn this writ petition, 
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3. According to the petitioner be is nota 
temporary Government servant at the time of 
the termmmation of service but a regular 
member of the service. His services have been 
regularised with effect from 19th June, 1967 
and his probation had also been declared to 
have been satisfactorily completed on and 
from 19th June, 1967. After having become a 
full member of the service, his services cannot 
be terminated for want of requisite educational 
qualification. The respondent is estopped from 
contending that the petitioner has not been 
properly recruited to the service at this dis- 
tance of time. The impugned order has also 
been questioned by the petitioner on the 
ground that the order terminating his services 
was passed without giving an opportunity to 
the petitioner to put forward his case. 

4. A perusal of the counter-aifidavit in this 
case indicates that the termination of service 
of the petitioner from the post of copyist is 
only for the reason that the post of copyist 
falls under Clause VI as G O. Ms. No. 4027 
(Home) dated 24th November, 1962, that there- 
fore a)l appointments made for such Clause VI 
posts on or after 24th November, 1962 must be 
on the basis of the requisite minimum general 
educational qualification, that a person who 
does not obtain 40 per cent. of marks in English 
in the S.S L.O. examination cannot be said to 
possess a minimum general educational quali- 
fication and that the petitioner not having 
acquired 40 per cent. of marks in English in 
the S.S.L.C. examination he cannot be taken 
to satisfy the educational qualification required 
for the appointment under Clause VI 

3: Itappears that the post of copyist was 
Originally in Clause V and the educational 
qualification required for that post wasa mere 
pass in the S.S.L.C. examination. Only when 
the post was brought under Clause VI the 
requirement of minimum of 40 per cent. marks 
in English was prescribed as a qualification, 
under rule 19 (2) (b) of the Tamil Nadu Judi- 
cial Ministerial Service Rules. It is not in 
dispute that the petitioner did not have the 
requisite 40 per cent. marks in English in his 
SSLC, examination and he had obtained 
only 35 per cent. Therefore, it is possible to 
aay that initially the appointment of the peti- 
tioner as a copyist by the respondent in the 
year 1966 cannot be said to be strictly in 
accordance with the rules. But, it is not dis- 
puted that in making temporary appointments 
the relaxation of the rules relating to educa- 
tional qualification is possible. But, in this 
case though tho petitioner was originally 
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appointed temporarily as a copvist he has been 
appointed on a permanent basıs and his 
services have also been regularised from 1966. 
He has also been declared to have satisfactorily 
completed his probation op 19th June, 1969 
and thus though the petitioner was originally 
appointed a a temporary copyist his subse- 
quent confirmation in the post of cdpyist and 
the regularisation of his services from 1966 has 
been done in utter ignorance of the rule 19 
(2) (b). The question is whether the peti- 
tioner’s services after he had become a full 
member of the same could be terminated 
merely on the basis that he did not get 40 per 
cent. of marks in English in the S.S.L C. 
examination. The petitioner has been a full 
member of the services for a period of seven 
years. Nobody can dispute the proposition 
that no appointment can be made to a service 
in contravention of the rules prescribed for 
that service. But, where a person has been 
appointed originally on a temporary basis but 
subsequently confirmed on a permanent basis 
after his services had also been regularised, 
can his services be terminated on the ground 
that he does not have the requisite qualifica- 
tion at the time of his original appointment 
and that his appointment was contrary to the 
rules? According to the petitioner an appoint- 
ment contrary to the Rules can be cancelled 
only when the person is acting on a temporary 
basis not after when he became a regular 
member of the services. As already stated the 
petitioner’s services have been regularised from 
1967 and he has been a member of the services 
for seven years whea the order of termination 
came to be passed. It is also the peti- 
tioner’s case that the respondent is estopped 
from questioning the appointment made by 
him, on the plea that the petitioner did not 
have the requisite marks in the 8.S.L.C, 
examination. 


6. Apart from the fact that the impugned 
order of termination of services is vitiated for 
the reasons that it has ‘been passed without 
following the principles of natural justice in 
that the petitioner has not been given any 
show cause notice why his services should 
not be terminated before his order of pro- 
bation was made, the order cannot also be 
sustained as the respondent is barred by the 
plea of equitable estoppel in questioning the 
appointment made by him in going back on 
his own orders regularising the services of the 
petitioner from the year 1967 and also declar- 
tA completion of his probation in the year 
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7. In a similar case, Palaniswamy, J., has 
observed in V. P. Thirunavukkarasu v. The 
State of Tamilnadu rep. by District Revenue Officer, 
Cuddalore, that it would be most inequitable 
and unjust to hold that the petitioner cannot 
hold the post at this late stage of his life and 
also to treat him as a candidate appointed 
under rule 10 (a) (i) without any right to 
hold the post. If the authorities concerned, 
whose duty was to check up the qualifications 
of the persons who apply for an appoint- 
ment, and if the authorities concerned who 
had maintained the service register of the 
Petitioner for a long number of years had 
done their duty properly by checking the 
qualifications of the petitioner, it would have 
been possible for them to have discovered 
that the petitioner did not possess the minimum 
general educational qualification, though the 
service register was prepared wrongly as if he 
was cligible fer service commission. If the 
patitioner had been told at the earliest oppor- 
tunity about his lack of qualification he could 
have taken a decision either to continue in 
service as a temporary candidate without 
necessary qualifications or to seok employment 
elsewhere on a permanent footing or to qualify 
himself by appearing for the necessary exami- 
nation. Though the authorities concerned 
cannot be charged with having done anything 
Positively to the detriment of the petitioner, 
they by reason of their inaction or mlence for 
a long number of years after- the petitioner’s 
entry into service have induced the petitioner 
to believe that he was qualified to continue 
in service. ln these circumstances, this is 
eminently a fit case for the application of 
the doctrine of equitable estoppel, and the 
order of the respondent cannot be sustained. 


8. Ismail J., also took a similar view in 
Kothainayakt v. Director of Secondary Education 
Madras * In that case the pettioner was 
appointed temporarily as a sewing mistress 
and was considered to possess the minimum 
general educational qualification though, in 
fact, she did not possess. She was declared to 
have satisfactorily completed her probation. 
But it was discovered that at the time of 
appointment, she did not possess the requisite 
qualification and thereupon, an order was 
passed refixing the salary on the basis of her 
being an unqualified candidate and cancelling 
the previous orders sanctioning increments. 
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The petitioner was also asked to be relieved 
from her duties. The valıdity of that order 
was challenged. The learned Judge allowed 
the petition pointing out that the petitioner 
did not put forward a elaim to a qualification 
which she did not possess, that the mistake 
was only on the part of the authority who 
originally made the appointment and that, in 
those circumstances the order rotioving her 
from duties was unsustainable. 


9. The plea of equitable estoppel has been 
considered by a Division Bench of this Court 
in Registrar v. Sundara? wherein Rajamannar, 
C.J., speaking for the Court observed dealing 
with an order of cancellation of admission of 


-a student on the strength of a wrong endorse- 


ment made by the Secondary Educauoa 
Board, acting presumably on behalf of the ` 
University, “the petitioner had expended time 
and moncy in pursuing a course of study mm 
the college for nearly two years. He should 
not now be told that there is a mistake and all 
the two years of study should go waste.,....... 
We would preter to rest our decuion on this 
ground ofequitable estoppel rather than on 
the ground o! unreasonaodle exercise of power 
by the University, though ultimately the same 
result toliows ....In our opinion, this 1s an 
instance o! something much more substantial 
than what Mr. Venkatasubramania Iyar 
characterised as sentimental estoppel. Itus a 
casc of legal or equitable estoppel which 
satisfies pracucally all the conditions embodied 
in section 115 of the tvidence Act.” In W.P. 
Nos. 3061 and 3487 of 1970, Ramaprasada 
Rao, J., has also imvoked the principie of 
equitable estoppel and has set aside an order 
of termination of services under simular cir- 
cumstances. That was also a case where á 
person who had already become a member of 
the services was deprived of his office on the 
ground that he did not have minimum 
genera) educational qualification on the date 
of his original appomcment. 


10. The Andhra Pradesh High Court has 
also takena similar view in agannathan v. 
District Gollector?, In that case a person 
was allowed to appear in a competitive 
examination and he came out successful 
therein. Thereafter he was appointed on 


1. LLR. (1956) Mad. 402: (1956) 1 M.L.J. 25: 
A.LR. 1956 Mid. 309. ) J 


2, (1965) 2 An.W.R. 437: ALR. 1966 A.P, 59, 
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probation as typist and his name was included 
in the list of approved candidates for appoint- 
ment selected by the Service Commission. 
After he joined services it was discovered that 
he was not qualified to sit for the competitive 
examination and on that ground he was 
reverted. The validity of the order of rever- 
sion was cha‘lenged. It was held that the 
petitioner had become overaged at the time of 
discharge and that there was no valid justifica- 
tion for depriving him of his service career 
merely becuuse the authorities happened to 
be remiss or negligent in, informing them- 
selves correctly at the appropriate time of a 
matter which related to a period anterior to 
the petitioner’s appointment in Government 
Service, that therefore they are estopped from 
reverting the petitioner on the ground that he 
did not have the a qualification at the 
time of entry in tothe services. A Division 
Bench of the Delhi High Court in Delki Univer- 
sity v. Ashok Kumar} considered the question of 
equtiable estoppel in an  cloborote manner 
if I can say so with respect. In that case a 
student was admitted to a conrse in a college 
in violation or breach of a clause of the 
University Ordinance relating to admission to 
the University Course. After the student had 
undergone the course for two years his original 
admission to the course was cancelled. Deal- 
ing with the validity of such an order the 
Court held on the facts of that case the princi- 
ple of equitable estoppel will clearly come into 
operation. 


11. The learned Government Pleader however 
eontends that there can be no estoppel against 
a statute, that the statutory rules having pres- 
cribed a specific educational qualification for 
a particular post that cannot be overlooked 
by the appointing authority, and that the 
Court cannot compel any authority to sustain 
an appointment which is admittedly contrary 
to the rules. The learned Government Pleader 
cites the decision in Ramanathg v. State of Kerala? 
wherein the Supreme Court has observed that 
as a general rule the doctrine of estoppel will 
not be applied against the State ip its govern- 
mental public or sovereign capacity and 
submits that therefore the plea of equitable 
estoppel cannot be used in the circumstances 
of this case. But, the same decision has also 
laid down that an exception to that general 
rale however arises whore it is necessary to 


1. ALR. 1968 Deihi 131. 
2, (1973) 2 8.0.0. 650; ALR. 1973 8°O, 2641, 
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prevent fraud or manifest injustice. Thus 
though the normal rule i: that the doctrine 
of estoppel will not be applied against the 
State in its governmental functions, it can 
be used in exceptional circumstances where the 
conduct of the authorities in being remiss or 
negligent in the application of the rules has 
caused considerable hardship and injustice to 
the person who is seriously affected by such 
negligent conduct. The learned Government 
Pleader also referred to the decision in State of 
Punjab v. Fagadecp Singh wherein it has been 
pomted out that a wrong confirmation of a 
person ina post can always be cancelled if it 
is contrary to the rules. In that case a 
person’s confirmation was cancelled and an 
order deconfirmmg him was passed on the 
ground that the confirmation was made on 
the erroneous assumption that a post was 
available, while it was in fact not available. I 
do not see how the principle laid down in that 
case can be applied to deprive the petitioner 
herein of the benefit of his confirmation and 
regularisation of services. 


12. Admittedy the petitioner’s appointment 
has been regularised. The petitioner has been 
confirmed and his services has been regularised 
in the post of copyist by the respondent from 
1967 though without closely following the 
statutory rules and the petitioner had been 
made a full member of services for well over 
a period of seven years. His services cannot 
now be terminated that he did not have 
the requisite qualification. The rule requiring 
a particular educational qualification for a 
post has to be applied at the time when 
the person enters into service and not 
at the time when he has been made a 
permanent member of the services after 
treating him as duly qualified for the post. 
It is not in dispute that the rule requiring the 
minimum of 40 per cent. of marksin English 
can be relaxed by the Government under 
general rule 48. In such a case, the peti- 
tioner’s appointment while he does not have 
that required qualification can only be treated 
as irregular and not void. The petitioner was 
not terminated due to want of vacancy but on 
the ground that at the time of the original 
appointment he did not have the requisite 
educational qualification. In this case the 
petitioner is not to blame for anything tha thad 
happened. There was no misrepresentation 
on his part. He merely applied for the post 


1, (1964) 46.G,R. 964: ALR. 1964 8.0. 521. 
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and he was selected and later his services had 
been regularised and confirmed. The entire 
mistake appears to be with the respondent in 
regularising the temporary services of the 
petitioner and also confirming and making 
him full member of the servicea in utter 
ignorance of service rules. For such a negli- 
gent conduct on the part of the respondent 
the petitioner cannot be penalised. I am 
therefore of the view that on the facts and 
circumstances of this case the petitioner is 
entitled to invoke the plea of equitable 
estoppel against the respondent and say that 
after he has become a regular member of the 
services his services cannot be terminated 
merely on the ground that he had not 
secured 40 per cent. of marks but has’ 
acquired only 35 per cent of marks, In 
this view the impugned order has to be get 
aside. The writ petition is allowed and the 
impugned order is set aside. There will be 
no order as to coasts. 


S.J. 


IN THE HIGH COURT OF JUDI- 
CATURE AT MADRAS. . 


Presenr:—S, Mohan, F. 


Petition allowed. 


ee ee 


M.K.S§. Gopalakrishna Chettiar and 
another .. Appellants* 
v. 


N. Sankaramoorthy’ and others 
i .» Respondents. 


(A) Tamil Nadu Cultivating Tenants Arrears of 
Rent (Relief) Act, (XXI of 1972), section 3— 
Scope and applicability—Tenant executing promtssory 
note in favour of landlady’s husband—Adjustment 
of amount towards arrears of rent— Suit on foot of 
promissory nots decreed—Tenant’s petition under 
the Act claiming benefit—Husband not ‘landlord’ 
within the meaning of the Act and not entitled to 
eotct. 


(B) Tamil Nadu Cultivating Tenants Protection Act 
(X XV of 1955), section 2 (¢)—‘Landlord’—Defini- 
fion of. 


A close reading of sub-section (1) (a) of 
-section 3 of the Tamil Nadu Cultivating 
Tenant’s Arrears of Rent (Relief) Act, 1972 
reveals that thereare three important condi- 
tions for the application of this section: (?) 


26th July, 19 78. 





*A.A.A, Nos. 87 and 88 of 1975. 
m L J—29 


GOPALAKRISHNA QHETIAR J. SANKARAMOORTHY (Mohan, 7). 
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arrears of rent, (i) payable by a cultivating 
tenant to the landlord and (i) outstanding 
on the 30th June, 1971. Inthe instant case 
there were arrears of rent. In fact, the pro- 
missory notes themselves contained the recitals 
that they had come to be executed only towards 
the arrears of rent due by the tenants to the 
iandlady. The respondents were cultivating 
tenants. The real question was however, 
whether the husband, in whose favour the pro- 
missory notes had been executed, could be called 
‘landlord’ within the meaning of the sub-section. 
Iu this case, no doubt,a power of attortiey had 
been executed in favour of the husband. From 
that it could not be held that he was entitled to 
evict because he did so as a agent of the 
landlady. Therefore it was abundantly clear 
that there was no relationship of landlord and 
tenant as between the husband of the landlady’ 
and the tenants, 

[ Paras. 8 and 9.) 


Appeals against the order of the Court of the 
Subordinate Judge, Kumbakonam dated Ist 
Ist October 1974 and made in C.M.A. 
Nos. 81 and 82 of 1972 ane No. 581 of 
1972 in O.S. No. 271 of 1967 and E.A. No. 
1364 of 1972 in O.S. No. 271 of 1967 on the 
file of the District Munsif,/ Kumbakonam. 


V. Krishnan for Appellants. 
G. Fagadssg Ayyar, for Respondents. 
The Court delivered the following 


Jopcuent:—In these cases, the short question 
that arises for for determination is whether the 
respondents could claim the benefits of 
section 3 of the Tamil Nadu Cultivating Tenants 
Arrears of Rent (Relief) Act, 1972 (Tamil Nadu 
Act XXI of 1972). In‘ order to appreciate 
this issue, the following facts may be noted. 


2. The respondents are cultivating tenants 
under one G. Pattammal, Ist appellant io 
C.M.S.A. No. 88 of 1975. Her husband, 
Gopalakrishna Chettiar, was collecting the 
rents for and on behalf of his wife Pattammal. 
For the arrears of rent upto the end of fasli 
1371, the tenant N. Sankaramoorthy executed 
a promissory note for a sum of Rs. 600 on 
Ist May, 1962 in favour of Gopalakrishna 
Chettiar and for the two subsequent faslis, he 
executed another promissory note in favour of 
the game person viz., Gopalakrishna Chettiar 
fora sum of Bs. 850 on 21st March, 1964. 
The said Gopalakrishna Chettiar filed O.S. 
No. 271 of 1967 and obtained an ex parts decree 
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thereon. Under the provisions of the Tamil 
Nadu Act XXI of 1972, payments made after 
Ist July, 1971 were to be credited for the 
arrears of lease for fasli 1381. The tenants 
alleged that they had paid Rs. 215 on 23rd 
September, 1971 and then Rs. 600 on 29th 
September, 1971 by way of adjusting theamounts 
due to the petitioners towards the sale price to 
be paid by the landlady. Then again, by 
the sale of a pair of bulls worth Rs. 600 that 
amount had already been adjusted. In the 
result, what remains to be paid is only Ra. 1,597 
and the actual liability as per the provisions of 
the Tamil Nadu Act XXI of 1972 is only 
Rs. 823.25. Consequently by the application 
of section 3 of the said Act, the entire arrears 
should be deemed to have been wiped off and 
full satisfaction recorded. On these allega- 
tions E.A. No. 1364 of 1972 came to be filed. 
The landlady conteated the applications stating 
that she did not get the promissory notes in the 
name of her husband towards the arrears of 
rent due from the tenants, that she was manag- 
ing her own affairs independently and passing 
receipts and that she had no interest in the 
payment made by the petitioners towards the 
discharge of the decree amount. The sale 
transactions referred to by the petitioners have 
nothing to do with the arrears of rent. She 
received a sum of Rs. 175 for fasli 1380 on 
29th September, 1971. Therefore, the balance 
is due and hence the application is liable to 
dismissed. 


3- The husband contended that the petitioner: 

were not his tenants and therefore, the pro- 

visions of Tamil Nadu Act XXI of 1972 wilt 

not apply to the decree rendered on the foct 

< of the promissory notes. Consequently the 
petition was liable to be dismissed. 


4. The Executing Court did not accept the 
case of the petitioners-tenants and conse 
quently dismissed the application refusing to 
record full satisfaction. As against the same 
C.M.A. Nos. 81 of 1972 and 82 of 
1972 were preferred which had been allowed 
by the learned Subordinate Judge of Kumba- 
konam. Aggrieved against that order, the 
husband Gopalakrishna Chettiar has preferred 
G.M.S.A. No. 87 of 1975 while G M.S.A. No. 
88 of 1975 has been preferred by his wife. 


5. Mr. V. Krishnan, learned counsel for the 
appeallants, urges that in order to have the 
benefit or section 3 of the Tamil Nadu Act 
XX! of 1972, it must be proved that there is 
relationship of landlord and cultivating tenantsas 
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between Gopalakrishna Chettiar, the appellan- 
in C.M.S.A. No. 87 of 1975 and the respont 
dents/tenants. In this case, Pattammal, the 
Ist appellant in C.M.S.A. No. 88 of 1975 alone 
is the landlady. The fact that the two promi- 
ssory notes came to be executed in discharge 
of the arrears of rent due to the wife of Gopal. 
krishna Chettiar and decree has been obtained 
on the foot of the promissory notes cannot 
mean that relationship of landlord and tenants 
has come to be established between the appel- 
lant in C.M.S.A. No. b7 of J975 (Gopala- 
krishna Chettiar) and the respondent) tenants. 
Consequently, the order is liable to be set 
aside. 


6. As against this, what is pointed our by 
Mr. G. Jagadeesa Ayyar, Jearned counsel for the 
respondents, is that it was the husband who wae 
through out acting on behalf of the wife and in 
fact had accepted cettain payments made on 
behalf of the wife and Pattammal, landlady 
herself had been paid certain amounts, Having 
regard to the relationship between the parties, 
it must be held that the husband alone is the 
landlord. Besides, the power of attorney had 
been executed in favour of the husband which 
means that he will be entitled to evict the 
tenants viz., respondents and that is the defini- 
tion of ‘landlord’ under the Tamil Nadu 
Gultivating Tenants Protection Act, 1955. 
Therefore, the orders of the lower appellate 
Court are unassailable. 


y. Having regard to the above argument, I 
have to necessarily refer’ to section 3 of the 
Tamil Nadu Act . XXI of 1972, The relevant 
portion is extracted below: 


“3, Relief in payment of arrears of rent.— 
(1) (a) All arrears of rent \ payable by a 
cultivating tenant to the landlord and out- 
standing on the 30th June, 1971 (hereinafter 
referred to as arrears of rent), shall be 
deemed to be discharged, whether or not a 
decree or order has been obtained therefor, 
if such cultivating tenant.... 


(i) has before the date of the publication of 
this Act paid to the landlord or deposited in 
the Court or before the competent authority, 
to the account of the landlord; or 


(ii) paya or deposits in th> manner specified in. 
clause (6) within :ix months from the date of 
the pu lication of this Act; or (tii) is deemed 
to have paid or deposited under this Act the 
whole of the rent due for the fasli year com- 
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mencing on the lst July, 1971 and endin& 
with the 30th June, 1972 (hereinafter referred 
to as the current rent). 


8. A close reading of this sub-section reveal’ 
that there are three important conditicns for 
the application of this sub-section. (1) arrears of 
rent (it) payable by a cultivating tenant to the 
landlord and (ii) outstanding on the 30th 
June, 1971. Inthe instant case, there is no 
difficulty in holding that there are arrears of 
rent. In fact, the promissory notes themselves 
contain the recitals that they had come to be 
executed only towards the arrears of rent due 
by the tenants to G. Pattammal, the landlady. 
Tt cannot also be gainsaid that the respondents 
are the cultivating tenants. But the real diffi- 
culty arises only when deciding the question 
whether the husband, in whose favour the pro- 
missory notes have been executed, could be 
called a landlord within the meaning of the 
above sub-section. The definition of “landlord” 
as occurring under section 2 (f) of the Tamil 
Nadu Act XXI of 1972 reads as follows: 


“*(f) “landlord” means a landlord as defined 
in clause (e) of section 2 of the Tenants 
Protection Act and includes...... (i) A 
public trust as defined in clause (25) of 
section 2 of the Public Trusts Act; and (tf) a 
landlord as defined in clause (1) of section 
3 of the Malabar Tenancy Act.” 


This takes me on to the Tamil Nadu Cultivat- 
ing Tenants’ Frotection Act, 1955. Under 
that Act, the definition of “landlord”? occurs 
under section 2 (¢) which run thus: 





“(e) ‘Landlord’ in relation to a holding of 
part thereof means the person entitled to 
evict the cultivating tenant from such hold- 
ing or part”; 


In this case, no doubt, 2 power of attorney 
has been executed in favour of the husband. 
From that it cannot be held that he is entitled 
to evict because he does so as an agent of the 
landlady. Therefore, itis abundantly clear that 
there is no relationship of landlord and tenants 
as between Gopalakrishna Chettiar, the appel- 
lants in C.M.S A. No. 87 of 1975 and the 

‘respondents. Consequently, I have no hesita- 
tion in upholding the argument of Mr. V. 
Krishnan, learned counsel for the appellant. In 
the result C.M S.A. No. 88 of 1975 will stand 
allowed. 

10. There isa controversy as to the variou® 
payments made in discharge of the liability 
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due from the tenants of respondents. That 
will be enquired into by the executing Court. 
For this purpose, I allow C.M.S.A. No. 87 of 
1975 and remit the matter to the executing 
Court for determination of the liability of the 
tenants. No costs. 


R.S. Order accordingly” 


IN THE HIGH COURT OF JUDICATURE 
AT MADRAS 


PREsENT:—V. Balasubrahmanyan, J. 


Criterion Publicity Priváte Ltd., carry- 
ing on business at No. 19, Woods Road, 
Madras-2. Appellants * 


D. 


Golden Plastics a firm of Merchants by 
its Partners Respondents. 


Civil Procedure Code (Vof 1908), section 20— 
Jurisdiction—Cause vf action one of the determining 
JSactors—Plaintiff. private limited company with 
Head Office at Madras, carrying on business as 
Advertising Consultants ~Defendants, partners of 
a firm doing business at Bombay—Agreement by 
plaintiff to do advertisement hoarding for defendants 
at Bombay—Plaintiff performing his part of the 
contract—Suit for recovery of unpaid bills filed in 
Gity Civil Court, Madras— City Civil Court, Madras’ 
whether has jurisdiction. 


Section 20 of the Code of Civil Procedure 
1908, enacts cause of action as one of the 
determining factors in fixing the jurisdiction. 
of trial Courts. But this section, as it stands, 
does not say, in so many words, that the 
cause of action in suits for recovery of money 
or in suits based on contracts must be held to 
arise in part at Jeast at the placa where the 
money was payable or agreed to be paid. 
All that the section says is, somewhat broadly, 
that a suit may be filed in a Court within 
whose jurisdiction the cause of action arises in 
whole or in part. In the Code of 1882, which 
the Code of 1908 replaced `a similar provisien 
relating to cawe of action for suits was. 
treated a little more elaborately, and section 
I7 of that Code, more or less corresponding 
to section 20 of the present one, elucidated 
the provision in an explanatory clause. 
Explanation IIT to that sectlon made particular 
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reference to suite upon contracts, and laid 
down that the cause of action in such suits 
may be held to arise either at the place 
where the contract is concluded, or at the 
place where parties have agreed to perform it 
or at at the place where money is payable in 
performance of the contract. Although there 
is no similar explanatory provision under 
section 20 ofthe present code, courta have 
tended to accept the principle behind the old 
Explanation. [Para. 13.] 


What the Explanation in the old code said, the 
principle of which is still regarded as valid, 
can be regarded as exhaustive of the various 
places where cause of action may be said to 
arise even in suits upon contracts. It is quite 
conceivable that parts of that cause of action 
may arise in places other than those mentioned 
in the Explanation. At any rate, under the 
format of section 20 of the present Code, which 
enacts the provision, it may bea question for 
decision in every case to find out if the 
individual facts pleaded and proved therein 
bring the cause of action within the local 
limits of the Court in which the suit is insti- 
tuted. [Para. 14) 


If the parties residing or carrying on their 
avocation in different parts of the country 
find it worth their while to transact business 
with each other notwithstanding the distances 
- which separate them, they must be prepared to 
be ‘dragged’ into distant courts, if that is the 
tight expression to use, when disputes arise 
which they cannot settle by mutual agreement. 
To have one’s law Court at one’s door-steps is 
not a practicable, or even a desirable goal 
in the administration of Civil Justice. If, by 
‘applying the relevant principles under sec- 
tion 20 of the Code, it is found in a given 
‘suit, that part of the cause of action accrued 
within the jurisdiction of ‘a given Court, the 
fact that either the one or the other party or, 
for that matter, both of them, live or carry on 
business elsewhere can have no relevance to 
the Court's undoubted jurisdiction to proceed 
‘to trial. [Para. 22]. 


Held on facts: Where, though the contract 
between the parties was orally concluded at 
Bombay and the porformance of the contract by 
the plaintiff was also at Bombay, it was found 
that the place of payment to the plaintiff was 
to be at Madras, both on principle as well aa 
on authority the plaintiff in this case was 
‘entitled to file the suit at Madras on the 
ground, if on no other, that under the contract 
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between the parties, the consideration was 
payable to the plaintif at Madras. 


Cases referred to: — 


Letang v. Cooper, (1964) 2 All. E.R. 929: 
(1903) 1 Q.B. 232: (1964) 3 W.L.R. 573; 

aisy and Gompany v. Appalaswami Naidu, (1946) 
1 M.L.J. 11 I.C. 133: A.I.R. 1946 Mad. 300 
226; Venkatachalam Pillai v. Rajavalli M. Sajun, 
(1935) 68 M.L.J. 504: 41 L.W. 519: ALR. 
1935 Mad. 663; C. Satyanarayana v. Kanumarla- 
budi Lakshmi Narasımham (1967) 1 An.W.R. 
445: A.I.R. 1968 A.P. 330; Tika Ram v. Daulat 
Ram, I.L.R. (1924) 46 All. 465. 


Appeal against the order of the Court of the 
XII Assistant Judge City Civil Court, Madras 
dated 30th July, 1975 and made in O. S. No. 
7882 of 1972. 


V. Narayanaswami, for Appellant. 


S., Balasubramanian and -Udairaj Gulakah, 
Respondents. 


The Court made the following 


Orpsr:—This is an appeal from an order of 
the XII Assistant Judge, City Civil Court, 
Madras, returning a plaint for presentation 
before a proper Court. 


for 


2. The plaintiff in question is a private 
limited company having its Head -Office at 
Madras and carrying on business as adverti- 
sing consultants. The defendants are partners 
of a firm having their business at Bombay. 
According to the plaint averments, the plain- 
tiff agreed to do some advertisement hoardings 
for the defendants at Bombay for considera- 
tion. The plaintiff did in fact perform its 
part of the contract by putting up hoardings 
in Bombay. The defendants made some pay- 
ments, but there was a balance payable under 
four bills issued by the plaintiff for reimburse- 
ment of expenses incurred by the plaintiff for 
and on behalf of the defendants and also for the 
plaintiff’s remuneration for doing the hoard- 
ing jobs. The suit was laid for recovery of 
Rs. 13,566-18, representing the unpaid bills. 


3. The suit was resisted by the defendants on . 
more than one ground, but their principal 
objection was that no part of the cause of 
action accrued in Madras and hence the suit 
did not lie in the City Civil Court, Madras. 


4. The learned X({1 Assistant Judge tried 
this issue as to jurisdiction as a preliminary 
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issue. At the conclusion of the inquiry, he 
agreed with the defendants and held that no 
part of the cause of action arose within the 
limits of the jurisdiction of the City Civil 
Court, Madras. Following this determination, 
the learned judge ordered the plaint to be 
returned for presentation to the proper Court. 


5. The plaintiff has appealed to this Court, 
Mr. V. Narayanaswami, the plaintift’s learned 
counsel, submitted that a partat least of the 
cause of action must be held to have arisen 
in Madras. He referred to the plainti(f’s 
pleadings as well as the evidence adduced at 
the trial. 


6: Mr. Ram Mohan, learned counsel for the 
defendants, however, reiterated that the entire 
cause of action for this suit had accrued only in 
Bombay. 


7. There was some discussion at the bar as 
to the precise nature of this suit. According 
to Mr. Narayanaswami, the suit was one by 
an agent against his principal for money due 
on accounts. This is, more or less the descrip- 
tion given by the XII Assistant Judge in his 
judgment. Mr. Ram Mohan, however submit- 
ted that this suit cannot be regarded as a suit 
on accounts stated, but is only a money suit, 
pure and simple. 


8. Itseems to me that the discusion about 
the nature of the suit, in the sense of giving it 
an appropriate label, is not worth while having 
regard to the context of the present inquiry, 
which is to find where precisely the cause of 
actionaccrued or arose. The nature of the suit, 
or even the form of action, is one thing; the 
cause of action for the suit is quite another. 
The two things should not be mixed up: Vide 
the observations of Diplock, L.J., in Letang v. 
Cooper. The nature of the suit may be ascer- 
tained or determined by looking at the kind 
of reliefs asked for in the suit. The cause of 
action, however, is made up of a number of 
facts which are necessary to be pleaded and 
which, if established, would enable the plain- 
tiff to obtain from the Court a remedy against 
the defendant. It is easy to see that upon the 
same cause of action, or fact-situation, differ- 
ent remedies may be available to a plaintiff. 


Nene a ee 


1. (1965) 1 Q.B. 232: (1964) 3 W.L.R. 573: (1964) 
2 All. E.R. 929 (C.A.) at pages 924 ard 935. 
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The question in this case, therefore, is not 
whether thisis a money suit or a suit for 
accounts, The question is: where did the 
cause of action for the suit arise? 


9. The learned XII Assistant Judge held 
that the entire cause of action had accrued 
in Bombay. He came to that conclusion, 
because, on the evidence, he found two things: 
(i) that the contract between the parties was 
concluded at Bombay, and (ii) that the pcr- 
formance of the contract by the plaintiff was 
also at Bombay. 


1g. One may question the learned Judge's 
conclusion on the issue as to jurisdiction, but 
one must, on theevidence on record, accept 
his findings of facton the two points, namely, 
place of performance. The contract between 
the parties in this case was not in writing. 
But the plaintiff’s own accountant admitted 
in the witness-box that the contract waa 
concluded at Bombay. The evidence of the 
General Manager of the defendants was also 
to the same effect. At the material time, the 
plaintiff had a branch at Bombay, and on 
the evidence on record, it is, J think, a proper 
conclusion to hold that the contract was orally 
concluded at Bombay. 


11. As for the place of performance of the 
contract, the evidence is stronger still. Indeed, 
there is not dispute that the plaintiff undertook 
to put up the advertisement hoardings only at 
Bombay. The plaint avermentssay so, The 
plaintiff’s accountant gave evidence to the 
very same effect in the witness box. 


12. According to Mr. Ram Mohan, these 
findings must conclude the issue as to jurisdice 
tion against the plaintiff. He said that it 
would be quite out of place under the law to 
file a suit at Madras for enforcing payment 
under a contract when neither the place of 
formation of the contract nor the place of 
performance of the contract was Madras. 
Mr. Narayanaswami, however, urged that 
this reasoning, which found favour with the 
Court below, is faulty, for it misses one vital 
element, or component, in the bundle of facts 
which make up the cause of action in ‘this 
case. He said that the plaintiff had very 
clearly pleaded in the plaint that under the 
terms of the contract the place of pAyment 
to the plaintiff was to be at Madras. This 
fact, which, according to him, was amply 
established by the evidence at the trial, had to 
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that extent at least, accrued in Madras. Learned 
counsel complained this aspect of the 
cause of action in this case, which was raised 
by the plaintiff both in pleading and in proof, 
se been completely overlooked by the court 
Delow. 


13. I think the criticiam of Mr. Narayana- 
swami is justified. For J find no discussion of 
this aspect in the judgment of the learned 
judge. I muat also agree with the learned 
counsel’s other submission that the place where 
the morey is payable would also tend to fix, 
in part at Jeast, the place where the cause of 
action accrues. Section 20 of the Ccde of Civil 
Procedure, 1908 enacts cause of action as one 
of the determining factors in fixing the jurisdic- 
tion of triat courts. But this section, as it 
stands, does not say, in so many words, that 
lihe cause of action in suits for recovery of 
money or in suits based on contracts must be 
held to arise in part at least at the place where 
the money was payable or agreed to be paid. 
All that the section says is, somewhat broadly, 
that a suit may be filed in a Court within whose 
jurisdiction the cause of action arises in whole 
or in part. In the previous Code of 1382, 
which the Code of 1908 replaced, a similar 
provision relating to the cause of action for 
nits was treated a little more elaborately. 
Section 17 of the Code, more or less corres- 
ponding to section 20 of the present ono, 
elucidated the provision in an explanatory 
clause. Explanation JIJ to that section mado 
particular reference to suits upon contracts, 
land laid down that the cause of action in such 
suits may be held to arise either at the place 
where the contract is concluded, or at the place 
whero the parties have agreed to perform it or 
at the place where money is payable in perfor- 
mance of the contract. Although there is no 
similar explanatory provision ander section 20 
of the present Code, courts have tended to 
accept the principle behind the old explana- 
tion. See, for example, the decision of Yahya 
Ali, J., is Gaiy and Company v. Appalaswami 
Naidu? 


14. It may however be observed that what 
the Explanation in the old Code said, the 
principle of which is still regarded as valid, 
can be regarded as exhaustive of the various 
places where cause of action may be said to 
arise even in suits upon contracts. It is quit, 


1. (1946) 1 M.LJ. 1l: 226 LO., 183: ALR. 1949 
Mad. 300. : 
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pleaded and proved therein bring the caus 
of action within the local limits of the court i 
which the suit is instituted. It was, in 
this sense, and without reference to the guida- 
lines mentioned in the old Code of 1882, that 
a Full Bench of this Court proceeded to 
determine the place of accrual of the cause of 
action in a case reported as K. E. P. V. Venkata- 
chalam Pillai v. Rajaralli M. Sajunt The suit in 
question before the Full Bench was a suit on a 
contract for sale of goods, The plaintiff was 
the purchaser. The defendant was carrying 
on business in Rangoon. The plaintiff instituted 
the suit ia the District Munsif’s Court, 
Tuticorin. The relief claimed was payment 
of damages for short-fal] in delivery as well as 
for sub-standard supply. There was some 
question in that suit as to whether the defen- 
dant was the seller of the goods or whether he 
was merely a commission agent. But, on the 
evidence, it was plain that the parties had 
agreed that payment for the goods should be 
made by the plaintiff at Tuticorin Dealing 
with this aspect of the case. Beasley, Gc. J. 
Ta E for the Full Bench, observed as 
under :— : 


 ...,..whatever the relationship between 
the parties may in fact be, payment for the 
goods purchased by the plaintiff or on his 
behalf was to be made at Tuticorin. If that 
is 10, part of the cause of action arose within 
the jurisdiction of the Tuticorin District 
Munsif’s Court”. 
f 
On principle as well as on authority, therefore 
I am satisfied that the plaintiff in this case 
was entitled to file the suit at Madras on the 
ground, if on no other that uader the contract 
between the partier the consideration was 
payable to the plaintiff at Madras. Learned 
counsel for the defendants, however, submitted 
that since the court below had not pertinently 
addressed itself to this aspect of the cause of 
action, the matter may be sent back to it for 
further consideration. I do not feel the need 
for taking such a course, for, on the materials 


va 
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1 (1935) 68 M.L.J. 504:41 L.W. 519: ATR. 1935 
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on record the matter can be as, indeed, it 
has been, dealt within this very appeal. . 
15. Mr. Narayanaswami invited my atten- 
tion to the documentary evidence in the case 
to show that payment for the hoarding jobs to 
be performed at Bombay had nevertheless to 
be made by the defendants only at Madras. 
He' relied on the bills issued by the plaintiff 
to the defendents. These bills had been referred 
to in the plaint and marked at the trial as 
exhibits. The bills are in printed form. At the 
foot of every bill are to be found printed 
certain terms and conditions. Clause 3 is in 
the following terms: 


“All claims and disputes arising out of this 
bill are to be settled and moneys payable 
under such settlement, paid in Madrag....”’, 


16. Mr. Narayanaswami also drew my atten- 
tion to the oral evidence in the care. The 
plaintiff’s accountant, adverting to this aspect 
of the course of dealings between the parties, 
testified that the plaintiff's head office at 
Madras prepared the bills and sent them to 
the defendants. Statements of account were 
also similarly prepared and sent from Madras. 

e accountant’s further evidence was that 
the defendant made the payments of the bills 
at Madras and not at Bombay, excepting on 
‘some occasions. The general manager of the 
defendants admitted that some cheques were 
‘sent by them to Madras, although he insisted 
that payments were generally made only to the 
plaintiff's Bombay branch. As te what was 
the agreement between the parties as to the 
place where the remuneration for the plaintiff 
was to be paid, the defendants’ manager did 
not give a direct answer. All he said was that 
there was nothing in writing to show that the 
payment should be made in the plaintiff’s 
branch office at Bombay. When his attention 
was pertinently drawn to the plaintiff's bills 
and the conditions they contained, the defen- 
dants’ manager gave conflicting answers, thus: 


“T am aware of the terms and conditions of 
the bill. I am not aware of the terms of the 
bil”. 
In this state of evidence, it seems to me to be 
teasonable to regard the foot-notes in the 
plaintiff’s printed bills as providing more or 
less contemporaneous records in writing of the 
terms of the contract relating to the place of 


payment. 


17. Mr. Ram Mohan urged that the evidence 
in the case only showed that some payments 
wero made at Bombay and some payments 
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were made at Madras. He urged that since 
all payments were accepted by the plaintiff, 
the proper inference was that the place of - 
payment was a matter of indifference to the 
parties. I cannot accept this argument. For 
fixing the place where part of the cause of 
action arisesin such a case as this, what is 
required is to fix the place where money is 
payable, not where it is paid actually. For 
the dispute in the suit, quite naturally, is not 
about money paid, but about money which 
remains unpaid, although payable. Hence, 
evidence as to the places of actual payment 
cannot be an unerring indication as to the 
relevant term in the contract. 


18. Mr. Ram Mohan then urged that the 
Court should not take note of the conditions 
printed in the plaintiff’s bills as conclusive, or 
even as indicative, of the terms of the contract 
between the parties relating to the place of 
payment. He pointed out that bills happen 
to be issued, not at the time of the formation of 
the contract, but at the time of, or even sub- 
sequent to, the performance of the terms of the 
contract. He further submitted that, in any 
case, there was no evidence on recordto show 
that the conditions in the plaintiff’s bills were 
accepted by the defendants. Learned counsel, 
accordingly, urged that the printed condition 
in the bills fixing the place of payment cannot 
be regarded as part of the binding contract 
between the parties. 


19. I must reject these arguments as unsound ' 
The foot notes carried by the bills are not to 
be regarded as themselves containing the terms 
of the contract as.respects the place of pay- 
ment. On the contrary, they are, and are 
being relied on by the plaintiff, only as furnish- 
ing a near-contemporaneous evidence in writing 
as to what the parties had agreed between them- 
selves even at the time of conclusion of the 
contract. It is common ground that the plain- 
tiff and the defendants did not draw up the 
terms of the contract in writing. The whole 
thing was based on oral understanding. 
Evidence as to what were the terms of the 
oral contract need not always or necessarily 
be oral. There can be evidence in writing of 
oral contracts, as often happens when one 
party sends to the othera written record, or 
memorandum, of what was earlier orally 
agreed between th:m. The footnotes in- the 
laintiff’s bills have precisely this role and no 
fare: It is wortiwhile mentioning that the 
defendants did not ever raise any protest 
against the conditions printed in the bills. 
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20. Mr. Ram Mohan then submitted that 
Madras cannot bo regarded as the place of 
payment of the bills, even if one were to go by 
the language of the foot-note contained there- 
in. According to learned counsel, the words 
“all claims and disputes arising out of these 
bills are to be settled and moneys payable 
under such settlament, paid at Madras”, are 
only applicable to a post-settlement payment 
following a dispute and a settlement of the 
dispute between the parties. In my view, the 
words do not lend themselves to this inter- 
pretation alone. The clause refers not only to 
disputes and settlements and payments under 
settlements, but also to claims arising out of 
‘bills and even to admitted non-payment of 
bills. The expression ‘settled’? is used in a 
generic sense to cover both claims and dis- 
putes. As I read the condition, an undisputed 
claim and a claim before any dispute has arisen 
with reference to it have also to be paid only 
at Madras. 


21. Mr. Ram Mohan referred me to two re- 
ported cases on the basis of which he urged 
me to uphold the decision of the City Civil 
Court in this case. The first reported case is 
that of a learned single Judge of the Andhra 
Pradesh High Court in C. Satya Narayana and 
others v. Kanumarlapudi Lakshmi Narasimhan). The 
view expressed by the learned Judge was that 
the words written ona letterhead, “subject to 
Madras jurisdiction cannot become part of a 
contract, unless there was evidence to show that 
it was agreed to by the other party. I respect- 
fully agree with this approach to the printed 
condition in a letter-head, if it were put for- 
ward as constituting, the contract, all by itself. 
But I do not regard the printed condition in 
the plaintiff’s bills in the present case as some- 
thing which, by its own force, determines con- 
clusively the place of payment. I rely on the 
printed condition rather as a subsequent piece 
of evidence near enough in point of time to the 
eonclusion of the contract to show that it was 
that the parties had, even in the first instance, 
agreed between themselves as to the place of 
payment. - 


22. The other case referred to by Mr. Ram 
Mohan is Tika Ram v. Daulat Ram?, a decision 
of a Division Bench of the Allahabad High 
Court. . In that case a suit was filed in the 
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Court of the Subordinate Judge of Budaun for 
recovery of moneys aleged to be due from the 
defendant on accounts. The defendant was a 
resident of Bombay, The Court held that, 
unless the contract clearly indicates the con- 
trary, payment by an agentof this kind must 
necessarily be done at the place where all the 
business is transacted. More tban the actual 
decision in the case, what obviously impelled 
Mr. Ram Mohan to cite the decision was the 
following ulterance by the learned Judges: 


“It illustrates the importance of questions of 
this character which arise, and it also illus- 
trates the necessity of the courts being somet 
what careful in applying the law so as no- 
to impose an unreasonable and unantici- 
pated burden upon commercial men, of being 
dragged from their place of ‘business to 
defend suits, 800 miles away in parts of the 
world with which they have no concern 
whatever”. 


Learned counsel submitted that this passage, i” 
applied to the present case, would vividly 
characterise the predicament of the defendants 
in this suit. I am unable to subscribe to this 
argument of inconvenience. The place of 
suing is governed in our country by seetion 20 
of the Code of Civil Procedure. In the face 
ofits provisions, observations such as those 
found expressed by the Division Bench of’ 
the Allahabad High Court, with respect, 
seem to me to smack of maudlin sentiment- 
ality. Jf parties residing or carrying on 
their avocations in different parts of the country 
find it worth their while to transact business 
with each other notwithstanding the distan- 
ances which separate them, they must be 
prepared to be ‘dragged’ into distant! 
Courts, if that is the right expression to use, 
when disputes arise which they cannot settle by 
mutual agreement. To have one’s law Court 
at one’s door-steps is nota practicable, or even 
a desirable, goal in the administration of Civil 
justice. If, by applying the relevant principles 
under section 20 of the Code, it is found in a 
given suit, that part of the cause of action 
accrued within the jurisdiction of a given Court, 
the fact that either the one or the other party 
or, for that matter, both of them, live or carry 
on business elsewhere can have no relevance to 
the Court’s undoubted jurisdiction to proceed 
to trial. 


23. Rejecting, thus, all the objections raised 
by the defendant, I hold that the. City Civil 
Court has jurisdiction to entertain and try the 
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plaintiff's suit, because a part of the cause of 
action has accrued at Madras. The order 
passed by the learned XII Assistant City Civil 
Judge to the contrary is erroneous. The appeal 
is allowed and the order of the learned Judge 
is set aside. The City Civil Court is directed 
to take back the plaint on its file and proceed 
to try the rest of the issues in the suit on merits. 
The defendants will pay the plaintiff’s costs 
in this appeal. 


R.S. 


IN THE HIGH COURT OF JUDICATURE 
AT MADRAS. 


Appeal allowed. 


(Special Origina) Jurisdiction) 
PREseNT:—S. Mohan, F. 


N.S. Balasubramaniam Petitioner” 


| 
U. 


State of Tamil Nadu represented by the 

Secretary to Government, Education 

Department, Madras-9 and another 
Respondents. 


Constitution of India (1950), Article 14—Tami! 
Nadu Private Colleges (Regulation) Act (X1X of 
1976), sections 11, 24 (3)—Professor in a College 
served with show cause notice by management—Con- 
stitution3l validity of sections 11 and 24 (3) of 
the Act—Whether violative of Article 14—Com- 
paring minority colleges with non-minority institutions 
not correct—Sections 11 and 24 (3) valid. 


The petitioner was a Professor in a college 
in Madras. The management issued a show 
cause memo charging the petitioner with 
serious misconduct and dereliction of duty. The 
petitioner, at that stage, filed a writ petition 
for a declaration that the clause in section 11 
of the Tamil Nadu Private Colleges (Regula- 
tion) Act, 1976 reading as “not being a 
minority institution” and section 24 (3) of the 
said Act being provisions of exemption rendering 
sections 11 to 14, 18 (2) and 19 to 22 of the 
said Act inapplicable to minority colleges were 
ulira vires Article 14 of the Constitution of 
India. The petitioner compared: minority 
institutions with yon-minority institutione. 


Held: What required to be noted was that all 
minority institutions were treated alike. [t 
was adumbrated under Article 14 of the Gon- 


—————— 
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stitution that all equals should be treated alike. 
In the instant case there was no allegation 
that all the minority colleges were not treated 
alike. What the petitioner did was, to put 
the minority institution as against a non- 
minority institution to make out a case of 
inequality. Such athing was wholly imper- 
missible. Certainly, that was not the concept 
of Article 14 at all. That being the position, 
the question of constitutional validity did not 


arise. 
` . [Para. 9.3 


~ 6 
Cases referred to:— 


G.F. College v. Agra University, (1975) 2 §.C.0. 
283: (1976) 2 S.C.J. 74: (1975) 3 §.C.R. 810: 
A.LR. 1975 S.C. 1821; St. Xaviers College v. 
State of Gujarat, (1974) 2 s.C.J. 381l: (1975) 1 
S.C.R. 173: (1974) 1 S.C.C. 717: ALR. 1974 
S.C. 1389; State of Kerala v. Mother Provincial 
(1971) 1 S.C.J. 641: (1971) 1 S.G.R. 734: 
ALR, 1970 S.C. 2079. 


Petition under Article 226 of the Constitution. 
of India, praying that in the circumstances 
stated therein, and in the affidavit filed there- 
with the High Court wil] be pleased to issue a 
writ of declaration declaring that the clause: 
in section 11 of the Tamil Nadu Private 
Colleges (Regulations) Act, 1976 reading as. 
“not being a minority institution” and section. 
24 (3) of the said Act, being provisions of 
exemption rendering sections 11 to 14, 18 (2). 
and 19 to 22 of thesaid Act inapplicable to: 
minority Colleges are ultra vires Article 14 of 
the Constitution. ; 


K.K. Venugopal for S. Balathandapani, for Peti-- 
tioner. 


The Court made the following 


Orver.—The facts leading to the writ petition. 
are as follows: 


The petitioner who holds a B.Com. (Hons). 
Degree of the Madras University and M.A. 
Degree of the Banaras University in Economics- 
as well as M.Com Decree of the Aligarh 
University and had obtained a Fellow ship of 
the Institute of Commerce, London, was 
appointed as Professor of Commerce, Agurchand 
Manmull Jain: College (second respondent 
herein). He has been working there since 
1966. During the academic year 1977-78. 
there was sporadic agitation by the students 
which required the closure of the college for 
about a fortnight. This according to the 
petitioner, was done without consulting the- 
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College Council. Certain allegations were made 
-against the Principal and the Association of 
Teachers of the second respondent college 

„passed a resolution on 28th October, 1977 

requesting the management to probe into those 

allegations. The management issued memos 
to all the members of the Association of 
“Teachers to state whether they were signatories 
‘to the resolution dated 28th October, 1977 
and if that were so, why disciplinary action 

should not be taken against those signa- 
tories. Thisled to some bitterness between | 
‘the management and the Association of 
Teachers which continued for some time. By 
‘memos dated 8th November, 1977 and 30th 
November, 1977 which were issued to the peti- 
tioner it was stated that he had been accept- 
ing teaching assignments in the S.I.E.T. 

‘Women’s College and Davar’s College of 
Commerce without the written permission of 
the Management, that proper arrangements 

for the subject “business organisation’? had 
not been made for the students of the First 
Year B.Com, (Evening) Session and that he 
was taking part ino inciting action by the 

“students against the Management during the 

working hours in the campus. The petitioner 

replied to those charges on 5th December, 1977 

and on 19th December, 1977, another memo 
-emanated from the management charging the 

petitioner with serious misconduct and derelic- 
tion of duty. By his letter dated 23rd December, 

1977, the petitioner requested for copies of 
the documents in order to enable him to sub- 

mit a detailed explanation. It is at this stage, 

the petitioner has come to this Court with 

this writ petition for a declaration to declare 

that the clause in section |1 of the Tamil Nadu 

‘Private Colleges (Regulation) Act, 1976 reading 

as “not being a minority institution’ and 

acction 24 (3) of the said Act being provisions 

ofexemption rendering sections 11 to 14, 18 

‘(2) and 19 to 22 of the said Act inapplicable 

to minority colleges are ultra vires of Article 14 

of the Constitution of India. 


-2. The grounds stated in the affidavit may 
briefly be set out as follows: 

The provisions of law regulating the esta- 
blishing and administering of educational 
-institutions which violate the rights of minori- 
ties would be liable to be declared void as 
being inconsistent with Article 30 of the Cons- 
titution. However, if such a law affords pro- 
tection to minorities which are not essential 
‘to or required by Article 30 of the Coustitu- 
‘tion, such provisions would discriminate against 
cthe right to equality guaranteed by Article 14 
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of the Constitution. Sections 11 to 14 of the 
Act are made inapplicable to minority colleges. 
Section 1! read with rule 8 of the Rules 
made under the Act would entitle the Principal 
of the College and two senior-most Professors 
to be on the College Committee along with 
the nominees of the Educational Agency. 
Such a right is not available to the petitioner. 
To associate the members of the teaching staff 
with the task of defining the standards of 
conduct to be observed by teachers and other 
persons employed in the private College would 
be in the interests of better administration of 
the institution and for improving the standards 
of education imparted in the college. There- 
fore, under Article 30 of the Constitution of 
India, no minority institution cao demand that 
a member of the teaching staff should perforce 
find a place on the committee of manage- 
ment. If any such preference is given to a 
minority institution it will be violative of 
Article 14 of the Constitution. 


3. Section 24 (3) of the Act which exempts a 
minority College from being governed by the 
Provisions of section 18 (2) of the Act also 
contravenes Article 14 of the Constitution. 
Section 18 (2) is a provision which lays down 
the standard of conduct to be observed by 
teaching and non-teaching staff of private 
colleges on the one side and the other institu- 
tions on the other so far as the standard of 
conduct to be observed by them. Article 30 
would not in any manner be violated bydefini- 
tion of the standard of conduct to be observed 
by teaching and non-teaching staff of the mino- 
rity colleges. Even if it is to be done by the 
College Committee contemplated to be esta- 
blished under section 11, it is only the Princi« 
pal and the two senior-most Professors have to 
beon the Committee. 


4. Then again the exemption of the mino- 
rity colleges from being governed by the pro- 
visions ofsection 19 (1) and (2) of the Act 
would violate Article 14 of the Constitution 
of India. The competent authority contem- 
plated under the said Aet is the University or 
an authority, officer or person empowered by 
the Government by notification to be the com- 
petent authority. The said ‘provisions do not 
in any manner displace, the administration 
of the institution, and at best, it merely pro. 
vides for a regulatory measure for the proper 
and efficient administration of the institution 
in matters{relating to disciplinary action. Such 
regulation could be made for ensuring. proper 
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conditions of service and to secure a fair pro- 
cedure in the matter of disciplinary action. 


$. Exemption from being’ governed by 
section 19 (3) of the Act is also equally viola- 
tive of Article 14 of the Constitution. That 
relates again to suspension by way of discipli- 
nary action. To exempt section 19 (3) (a) 
from being applied to teachiog and non-teach- 
dng staff of minority institutions would result 
in the arbitrary use of the power of suspension 
even where the charge levelled against the 
teaching and non-teaching staff would not 
amount to gross misconduct otherwise. 
Equally, the right of appeal to the Tribunals 
under sections 20, 21 and 22 of the Act is 
-denied to the petitioner by the grant of exemp- 
tion on the ground that the second respondent 
is a mivority institution. 


4 Mr, K.K. Venugopal, learned counsel 
for the petitioner, drawa my attention to sec- 
tion 11 and also rule 8 of the Tamil Nadu 
Private Colleges (Regulation) Act, 1976 and 
then szys that while the Act was in the form 
of a Bill, the words “not being a minority 
institution” were not found but those words 
came to be introduced only when it became 
an Act. Rule 8 (3) which speaks about the 
constitution of committee requires under rule 8 
d3) (b) and (c) Principal of the College and 
two senior-most Professors. The petitioner 
being a member of the Teachers’ Association 
-could claim to have his representation on the 
-committee which committee alone would have 
‘the authority to take the disciplinary action. 
‘The disciplinary action taken by the Manage- 
ment, therefore, would be violative of Arti- 
‘cle 14 of the Constitution of India. 


+7. Under Article 30 of the Constitution, no 
doubt, the minority institution -has the right 
to establish and administer educational 
institutions of its choice. But that does not 
mean that there cannot be a committes to 
carry on the general administration or any 
such other purpose mentioned in section 14. 
To provide for such a committee does not 
infringe Article 30 of the Constitution. [It 
has been so laid down in G. F. College, Shahja- 
kanpur `v. Agra University.1 Then again in 
St, Xaviers College v. State of Gujarat,? it has 
been held that such measures are only in the 
nature pf regulations and they do not in any 
way affect the fundamental right ofthe mino- 
a 

t. (1975) 2 $.C.0. 283: (1975) 3 8.0.R. 810: (1976) 
-2 8.0.J. 74: A.LR. 1975 S.C. 1€21. 

2. (1974) 2S GJ. 381: (1975) 1 S.C.R. 173: (1974) 
d S.0.0. 717: A.LR. 1974 S.C 1389. 
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rity institution. These cases would fully 
support the argument of the petitioner. Where 
therefore a minority institution is exempted 
from the operation of sections 11 to 14 and 
sections 18 (2) and 19 to 22 by section 24 (3) 
of the Act it will be clearly discriminatory. 


g. It is further argued by the learned counsel 
that inasmuch as the point raised here involves 
the determination of the constitutional validity 
of certain provisions of the Act either by the 
application of Article 228-A (3) or 228 (4) of 
the Constitution, such determination relating 
to the constitutional question, leave alone the 
invalidity thereof, must be adjudged only by 
five Judges, since there is a vital distinction 
between the said Article and Article 226 (3) 
of the Constitution which states about enter- 
taining of the petition. 


9. In order to appreciate whether there is any 
violation of Article 14 of the Constitution which 
arises in this case at all, let me look at the 
relevant sections because the determination 
of this question has a bearing on my jurisdic- 
tion to hear this matter and hold against the 
petitioner. Section 11 of the Tamil Nada 
Private Colleges (Regulation) Act, 1976 (here- 
inafter referred to as tbe Act) occurs under 
Chapter III which~deals with the college 
committee and its constitution and functions, 
and states that every private college, not being 
a minority college, shall have a college committee 
which shall include the Principal of the private 
college and tw, senior Professors employed 
in the private college (Italics supplied). 
Section 12 of the Act speaks of the Secretary 
of the College committee. Section 13 says 
about the meetings of the college committee 
while section 14 deals with the functions of 
the college committee and responsibility of the 
educational agency under the Act. Then 
again, section 18 (2) reads: — 
“(2) The college committee may define the 
standards of conduct to be observed by 
teachers and other persons employed in the 
private college, such standards not being 
inconsistent with the provisions of this Act 
and the rules made thereunder.” 


Sections 19 to 22 deal with the disciplinary 
action that could be taken against a teacher 
or other person employed in any private college, 
the appeal arising therefrom and the second 
appeal etc. Section 24 (3) states thus: 


“(3) The provisions of sub-section (2) of sec- 
tion 18 and of sections 19 to 22 (both inclu- 
sive) of this Chapter or any rule providing 
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for all or any of the matters specified therein 
or any order made in relation to any such 
matter shall not apply to a minority college”, 
(Italics supplied. ) 


What requires to be noted carefully is that all 
minority institutions are treated alike. Tris 
adumberated under Article 14 of the Constitu- 
tion that all equals must be treated alike. In 
the instant case, there is no denial that all the 
minority colleges are not treated alike. What 
the petitioner does ir, pitting the minority 
institution as against non-minority institution 
seeks to make out a case of inequality. Such a 
thing is wholly impermissible under Article 14 
of the Constitution, Certainly, that is not the 
concept of Article 14 at all. That being the 
position, the constitutional validity does not 
arise. 


10. The decision in G.F. College, Shahjahanpur v. 
University, 1 is acase wherein the college claimed 
the fundamental right under Article 30 of the 
Constitution. Their Lordships of the Supreme 
Court held that the University statute requiring 
that the Managing Committee of minority 
educational institution (College) shall include 
the principal of the College and the seniormost 
member of the teaching staff being regulatory 
in character does not offend Article 30 of the 
Constitution. The situation here is entirely 
different. This is not a case of a college claim- 
ing the protection under Article 30. Here 
again, what requires to be noted is Article 30 
is equally a fundamental right conferred upon 
the institution. The petitioner has no funda- 
mental right to be represented on the College 
Committee since the constitution of the com- 
mittee arises only by a statute. Therefore, if 
at all he has a right of representation, itis only 
a statutory right. The legislature in its wis- 

. dom and having regard to the statutory provi- 
sions of Article 30 of the Constitution has made 
these provisions inapplicable to the minority 
institutions. For aught we know by the con- 
titution ofa college committee, the administra- 
tion may go to a body in the selection of 
whom the founders may have no say and the 
entire administration might be displaced as 
laid down in the decision reported in Stale of 
Kerala v. Mother Provincial’. 


14. The reliance placed on St. Xaviers College x. 
State of Gujarat®, is again not justified. In that 
case at page 1427 it was laid down thus: 





1. (1976) 2S.C J. 74: A.I.R. 1975 S.C. 1821. 
2. (1971) 1S.GJ. 641: 
1970 S.O. 2079. 
3, (1974) 2 S.CJ. 381: 


A.LR, 1974 S.C, 1389, 
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“Although disciplinaty control over the 
teachers of a minority educational institution 
would be with the governing council, regu- 
lations, in my opinion, can be made, for 
ensuring proper conditions of service of the 
teachers and for securing a procedure in the 
matter of disciplinary action against the 
teachers.” 


In the instant case, we are not concerned with 
any of the regulations relating to the condi- 
tions of service of the teachers and the proce- 
dures to be followed in the matter of disci- 
plinary action against the teachers. Therefore, 
I conclude that there is no scope for invoking 
Article 14 of the Constitution at all. 


12. In this background let me analyse the 
provisions of Article 228-A of the Constitution 
which is very much relied upon by the learned 
counsel to advance the argument that I will 
have no jurisdiction to deal with this matter 
since it raises a question as to the constitutional 
validity of the provisions of the Act. 
Article 228-A (2} says: 


“Subject to the provisions of Article 131-A, 
the High Court may determine al! questions. 
relating to the constitutional validity of any 
State law”. 


Article 228-A (3) says: 


“The minimum number of Judges who shall 
sit for the purpose of determining any ques- 
tion as to the constitutional validity of any 
State law shall be five”. 


Proviso is omitted as unnecessary. 

Again clause (4) says: 
“A State law shall not be declared to be- 
constitutionally invalid by the High Court 
unless 


(a) where the High Court consists of five 
Judges or more, not less than two-thirds of 
the Judges sitting for the purpose of deter- 
mining the validity of such law, held ıt to be 
constitutionally invalid; and 

(b) t * * * *”, 
Rest of the clauses are omitted as not relevant. 
If, as L held above, there is no scope for appli- 
cation of Article 14 of the Constitution at all, æ 
fortiori it would follow that neither Article 228-A 
(3) nor Article 228-A (4) would ever be attr- 
acted. Therefore, I am of the view that I have 
every jurisdiction to decide this case. 


13. In the result, the writ petition is hereby 
dismissed, ` 


Petition dismissed. 


IJ BALAKRISHNA MENON 7. GOVINDAN (Ismail, F.) 


IN THE HIGH GOURT OF JUDICATURE 
AT MADRAS. 


PRESENT :—M.M. Ismail, J. 
V. Balakrishna 


a. 


Menon Patitioner® 


M.A.K. Govindan Respondent. 
Tamil Nadu Buildings (Lease and Rent Control) Act 


(XV111 of 1960) (as amended by Act XXI of 


1973), section 10 (3) (a) (t)— Building let for res- 
dential as well as for non-residential purpose —Eniction 
petition—Relief of possession for residential purpose 
sought—Petition whether maintainable. 


Section 10 (3) (a) (i) of the Tamil Nadu 
Buildings (Lease and Rent Control) Act uses 
the expression “residential building”. Sec- 
tion 10 (3) (a) (ii) uses the expression “non 
residential” building which is used for the 
purpose of keeping a vehicle or adapted for 
such use and section 10 (3) (a) (tii) uses the 
expression “any other non-residential build- 
ing’. There is however no definition of the 
expression “residential building’ or “non- 
residential” building and all that section 2 (2) 
of the Act states in relation to the definition 
‘of a building is that it is a building let out for 
residential or non-residential purpose. [Para. 4.] 


The contention that where a building is let 
for both residential and non-residential pur- 
poses, such a building is outside the scope of the 
Act itself is an extreme argument, [Para. 10.] 


Tt is not uncommon that many advocates and 
doctors use a'room or two in their residence 
for official purposea such as a consultation 
room in the case of an advocate, There are 
several instances in our State, if not in our 
country, where in metropolitan cities many 
persons reside without their families in connec- 
tion with their profession, employment or 
business and they happen to take their food 
in a private mess. There are several cases 
where a part of a residential building is used 
for running a private mess by the tenant. It 
could not have been the intention of the 
legislature that a very large category of build- 
ings be left outside the scope of the Act because 
they have been Jet out for both residential or 
non-residential purposes. It isnot as if, except 
in a very few cases, in all the cases it could 
not be found out as to what the main, 
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dominant or the principal purpose for which 
the building is let out was. For instance, in 
the case of a lease of a building to an 
advocate who uses a room or two in the house 
for office purposes there is no difficulty in 
holding that the dominant and main.purpose 
of lease was residential. So will be the case of 
a lease toa doctor. Consequently there is 
absolutely nothing in the language or the 
scheme of the Act to show that the legislature 
intended to confine the tenancies covered by 
the Act only to eases where the building was 
let out, exclusively for residential purpose or 
non-residential pupese and did not intend the 
‘Act to cover a case where the building has 
been let out partly for residential purposes and 
partly for non-residential purpose. (Para, 10.) 


The Act classifies purposes only into two 
categories, residential and non-residential, and 
therefore the test for finding out whether in 
a particular case it wasfor a residential pur- 
pose or non-residential purpose, has to be in 
the light of the observations of the Full Bench 
in Dakskinamurthy v. Thulja Bai, (1952) 1 
M.L.J. 390 and the test is to find out the real, 
the main and substantial purpose of the 


letting. (Para. 8,] 
Cases referred to:— 


Dakshinamurthy, v. Thulja Bat (1952) 1 M.L.J. 
390: L.R. (1952) Mad. 651: 65 L.W. 242: 
A.I.R. 1952 Mad. 413; Miss 8. Sanjal v. Gian 
Chand, (1968) 1 S.G.R. 536: A.I.R 1968 S.C. 
438; Dr. Gopal{Dass Verma v. Dr. S.K. Bharatwaj 
and another, (1961) 2 S.C.J. 616: (1962) 2 
S.C.R. 678: A.LR. 1963 S.C. 337; $: Kartar 
Singh v. Chaman Lal, (1969) 1 8.G.C. 760: 
EO 2S.C.J. 813: (1970) 1 S.G.R. 9: A.L.R. 
969 S.C. 1288; Harnam Singh v. Jaml Pirbhat, 
1951 A.C, 688. 


Petition under section 25 of the Tamil Nadu 
Buildings (Lease and Rent Control Act XVIII 
of 1960 as amended by Act XXIII of 1973 
praying the High Court to revise the order of 
the Court of the Subordinate Judge (Appel- 
late Authority) Madurai dated 21st April, 
1977 and made in C.M.A. No. 162 of 1976 
(R.C.O.P. No. 78 of 1974 II Additional 
District Munsif-Rent Controller Madurai 
Town). 

MR. Narayanaswami and K.R. Vijayakumar, 
for Petitioner. 


The Court made the following a 


Oaprg.—This is a petition filed by a tenant to 
revise the order of the Appeliate Authority func- 
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tioning under the Tamil Nadu Buildings (Lease 
and Rent Control) Act, 1960 (Tamil Nadu Act 
XVIII of 1960 (hereinafter referred to as the 
Act) directing the eviction of the petitioner 
herein from the premises in question. Most 
of the facts are not in controversy. The 
respondent filed a petition under the provi- 
sions of the Act for eviction of the petitioner 
herein on three different grounds. One was 
that he bona fide required the premises for his 
own occupation, the second was that the 
petitioner has committed wilful default in the 
payment of the rent and the third was that 
the petitioner had put the property fo a use 
different from the one for which it was leased 
out. The petitioner denied all the three 
grounds. The Rent Controller rejected all 
the three grounds and dismissed the petition 
for eviction filed by the respondent herein. 
Thereupon, the respondent preferred an appeal 
to the Appellate Authority prescribed under 
the Act. Before the Appellate Authority, the 
finding of the Rent Controller on the second 
and the third grounds was not challenged. 
The only ground on which the appeal was 
prosecuted was that the respondent herein bona 
Jids required the premises for his own occupa- 
tiop, that he was living in a rented premises 
and that he had no other building in the 
place in question, The Appellate Authority 
accepted this contention of the respondent 
herein and ordered the eviction of the peti- 
tioner from the premises in question. it is 
this order of the Appellate Authority, that is 
sought to be revised in the present civil revi- 
sion petition filed under section 25 of the Act. 


2. Before proceeding with the question of 
law that was sought to be raised before this 
Court, I must refer to the nature of the 
defence put forward by the petitioner herein 
in respect of this particular ground for evic- 
tion, namely, the respondent herein bona 
fide required the building for his own occupa- 
tion. The contention that was advanced was 
that the building was let out for residential 
as wellas for non-residential purposes and 
therefore the respondent herein cannot obtain 
possession of the premises for his own residen- 
tial purpose. This contention was rejected by 
the Appellate Authority following the decision 
of a Full Bench of this Court in Dakshinamurthy 
V.Thulja Bait. That judgment held that for 
the purpose of finding out whether the pur- 
pose for-which a_ building was let out was 








1. (1952) 1 M.L J. $90: 65 L.W, 242: LLR (1¢52) 
Mad. 651: A.I.R. 1952 Mad 413. 
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residential or non-residential the dominant 
purpose has to be determined and if the 
dominant purpose was residential, the fact 
that a part of the premises was put to non= 
residential use will not change the character 
of the original purpose and vice versa. The 
learned counsel for the petitioner challenges 
this conclusion. Mr. MR. Narayanaswami, 
learned counsel for the petitioner did not 
contend that the decision of the Appellate 
Authority is not in accordance with the Ful! 
Bench decision of this Court referred to 
already. Oa the other hand, the learned 
counsel bad to concede that the law laid 
down by the Full Bench of this Court is to 
that effect only and the Appellate Authority, 
simply followed the Full Bench decision. 
However what he contends ig that in view of 
the subsequent decisions of the Supreme Court 
the Full Bench decision is no longer good law, 
since according tothe learned counsel for the 
petitioner the Supreme Court has held that 
in such cases, where, a building has been let 
out for residential as well as non-residential 
purpose the Rent Controller bas no jurisdic- 
tion at all under the Act to order eviction of 
the tenant. Therefore, I have to consider im 
the present civil revision petition the sound- 
ness or otherwise of this contention. : 


3. In this particular case the Appellate 
Authority as far as the purpose of the tenancy 
is concerned has recorded the following 
findiag :— 


“It isclear that the building was taken by 
him (petifioner-tenant) fot residential and 
non-residential purpose and the evidence 
would also go to show that the tenant has 
been residing with his family in a major 
portion of the building and only a minor 
portion of it has been used for non- 
residential purpose that is for the’ purpose of 
using it as an office for the yarn broker 
business conducted by the tenant and it is 
therefore absolutely clear that the building 
in question was let out to the tenant mainly 
and substantially for residential purpose and 
incidentally for non-residential purpose and 

. that being so, the building has got to be 
construed only asa ‘residential building.” 
This is the finding of fact against the back- 
ground of which the eviction was ordered by 
the Appellate Authority and it is the correct- 
ness of this conclusion that has now to be 
examined,” 


. Asfaras the Act is concerned, section 2 
(2) of the Act defines the term ‘building’ and 
the same is as follows:— 
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« “Building” means any building or hut or 
part of a building or hut let or to be 
let separately for residential or non-residen- 
tial purposes and includes...... an 


Section 10 of the Act deals with the evictioD © 


of tenants Section 10 (1) is in general term! 
and it states that a tenant shall not be evicted 
whether in execution of a decree or otherwise 
except in accordance with the provisions of 
this section or sections 14 to16. Sub-section 
(2) of section 10 deals with the eviction of a 
tenant ox these grounds, the grounds being 
(i) default in the payment of rent; (ii) sub- 
leasing or subletting the property; (iii) using the 
building for a purpose other than that” for 
which it was leased; (iz) causing act of waste; 
(v) the tenant being convicted under any law 
for the time being in force of an offence of 
using the building or allowing the building to 
be used for immoral or illegal purposes; (vi) 
that the tenant has been guilty of such acts 
and conduct which are a nuisance to the 
occupiers of other portions in the same building 
or of buildings in the neighbourhood ; (vii) that 
where the building is situated ia a place other 
thana hill station, the tenant has ceased to 
occupy the building fora continuous period of 
four months without reasonable cause; and ( viii)" 
that the tenant was denying the title of the 
landlord or claiming a right of a permanent 
tenancy and that such denial or claim waa not 
bona fide.It is sub-section (3) of section!0 with 
which we are immediately concerned. Section 
10(3) (a) along with clauses (i), (#) and 
(iii) reads as follows:— 


10 (3) (a): “A landlord may subject to the 
provisions of clause (d), apply to the Con- 
troller for an order directing the tenant, to 
put the landlord in possession of the building. 
(i) in case it is a residential building if the 
landlord requires it for his own occupation 
or for the occupation of any member of his 
family and if he or any member of his family 
is not occupying a residential builcing of 
his own in the city, town or village con- 
cerned ; 


(ii) in case it isa non-residential building 
which is used for the purpose of keeping a 
vehicle or adapted for such use, if the land- 
lord requires it for his own use or for the use 
of any member of his family and if he or any 
member of his family is not occupying any 
such building in the city, town or village 
concerned which is his own; 
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(iii) in care itis any other non-resi dentia 
building, if the landlord or any member of 
his family is not occupying for purposes of a. 
business which he or any member of his 
family is carrying on a non-residential build- 
ing in the city, town or village concerned 
which is his own”. 


Thus, it will be seen that section 10 (3) (a) (2) 
uses the expression “residential building". 
Section 10 (3) (a) (#) uses the expression 
“non-residential” building which is used for the 
purpose of keeping a vehicle or adapted for 
such use and section 10 (3) (a) (ii) uses the] 
expression ‘‘any other non-residential building.” 
It is pertinent to point out that in the Act,}" 
there is no definition of the expression “‘residen-}' 
tial building” or ‘‘non-residential building” 
and all that we have in section 2 (2) of the Act 
in relation to the definition of a building is a 
building let out for residential or non-residen-}- 
tial purposes. It is in this context only thej' 
Full Bench had to consider as to what is meant! 
by a residential bilding and a non-residential 

building as used in section 7 of the Act then 

in force. The Act that was in force when the 

Full Bench rendered its decision was the Tamil 

Nadu Buildings (Lease and Rent Control) Act,. 
1949 (XXV of 1949). That the correspond- 

ing provisions of that Act were similar to what 

we are considering is not in dispute. The section. 
dealing with the eviction of a tenant was 

section 7 and the sub-section relevant was sub- 

section (3). There also the Full Bench had 

to consider the question as to what exactly is 

the meaning of the expression residential’ 
building or non-residential building. Raja- 

mannar, CJ. sitting with Panchapakesa Ayyar,. 
J. who referred the matter to a Full Bench 

pointed out as follows:— 






“If the definition of ‘building’ gives a clue, 
then, a residential building isa building let 
orto be let for residential purposes. That 
furnishes no doubt a simple test which has. 
also the merit of reasonable certainty. But 
I have found it difficult to adopt that test in. 
the case of a building which for instance 
might be the family house of the owner in 
which he and his predecessors had been. 
residing for years and therefore was at one 
time a residential building which however- 
has been let for business purposes at the 
material period. Tbe question will then 
arise whether there has been a conversion of 
a residential building into a non-residential. 
building.” 
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The opinion of the ,Full Bench was given by 
Raghava Rao, J. who in substance accepted 
this view of Rajamannar, C J. The Full Bench 
observed as follows:— 


“For the purpose of determining whether a 
building is residential or non-residential 
according to the view expressed above what 
a ‘residential building’ means we have to 
bear in mind a few a salient considerations, 
which we pfopose to indicate. 


(1) where there-is an instrument of tenancy 
specifically and explicitly declaring the pur- 
pose of the letting as residential or non- 
residential, no difficulty generally arises. 


(2) Where there is no such instrument of 
tenancy, the question will have to be con- 
sidered on the basis of direct evidence aliunde 
‘concerning the purpose of the letting whieh 
may be adduced in a case. : 


(3) Ifno such evidence too is forthcoming, 
the Court can only look at the evidence 
concerning the user of the premises by the 
tenant down to the date of the application 
for eviction as acquiesced in by the landlord. 
For such user and such acquiescense afford 
a safe basis for an inference of agreement 
between the parties as to the purpose of the 
letting. , 


(4) Where there is evidence of such user, 
but there is no evidence of such acquiescence 


. 
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“Here in our statute as we have alreadY 
observed, we do not have any provision 
such as came to be enacted in the English 
Act of 1920 by way of giving effect to the 
Epsom decision, and if the juristic criticism 
applied to the Epsom decision by McCardie 
J. is to be accepted as sound there is no 
reason why. the test of dominant purpose and 
principal user propounded by the learned 
Judge should not be regarded as applicable 
to cases arising under our statute. 


It is true that the test of dominant purpose 
and principal user ia not always easy of 
application, applied certainly it can be speak- 
ing generally though with some difficulty 
in some cases. Such difficulty in the actual 
application of the test in such cases will only 
mean that a margin of Judicial discretion 
in the matter of the determination of the 
question of the character of the building as 
question of fact has necessarily to be allowed 
for. Instances of transactiona inspired by 
mixed motives and intents in which the 
question of the main, real and dominant 
motive and intent has to be canvassed for 
validating or invalidating them are not 
uncommon in’other branches of law, There 
can, in our judgment, be no reason of 
principle why a canvas of the main, real 
and dominant purpose should be regarded 
ag not legitimate in this branch of law in 
cases where the letting is actuated by mixed 
purposes.” 


the structural design, the antecedent user of Even after making the above observation, the 
the building by the landlord as known'to the Full Bench proceeded to refer to a marginal 
‘tenant and other surrounding circumstances case by stating :— 


if any, will also have to enter into the 
determination of the question whether the 
building is or is not residential. 


(5) Difficulty may sometimes still remain 
ie., even after applying the tests above 
indicated, if the building is found let for 
‘both kinds of purposes, residential and non- 
residential, no distinction being made 
between one part aslet for one purpose 
and the other forthe other purpose. In 
such a case, it seems to us that what has to 
be determined as a question of fact, is what 
was the real main and substantial purpose 


of the letting.” : 


After setting out the above general considera- 
tions, the Full Bench proceeded to consider 
certain decisions of Courts in England rendered 
with reference to Rent Restrictions Acts pre- 
vailing there and after such consideration, the 
Full Bench proceeded to observe: 


“It only remains to add that where the Court 
finds the letting to be equally for residential 
and non-residential purposes and not mainly 
or substantially for the one or the other 
kind of purpose the application by the land- 
lord may well stand whether filed under 
section 7 (3) (a) (i) or section 7 (3) (a) (it) 
of the Act- 


Judging the case before us on the facts found 
and in the light of the legal principles 
indicated in the foregoing we are of opinion 
that the purpose of the letting being non- 
residential the mere structural fitness of the 
building for residence at the time of the 
letting does not avail the respondent to con- 
tend that because he is not in occupation of 
a residential building of his own in the city 
and requires this building for his own occu- 
pation, he can evict the petitioner from the 
premises.” 


1) 


Thus it will be seen that as far as our present 
Act is coneerned, there is no definition of the 
terms “residential building” and ‘‘non-residen- 
tial building” which terms are used in section 
10. Yet whether a particular building is a 
residential or non-residential building has to 
be decided with reference to the purpose for 
which it was let out because section 2 (2) of 
the Act defining the word ‘building’ referred 
to only two purposes, residential and none 
residential. If it was let out for residential 
purpose, it was a residential building and if it 
was let out for non-residential purpose it was a 
non-residential building. As the Full Bench has 
pointed out a question will arise where a build- 
ing has been lef out for both the purposes, partly 
residential and partly non-residential. Then in- 
which category of the purpose the case would 
fall, whether residential or non-residential? It 
is only in that context the Full Bench pointed 
out that the test was to find out the real main 
and substantial purpose of the letting. In 
other words, the dominant purpose of the 
letting will determine the character of the 
building whether it is residential or non- 
residential. If it is residential the building 
will be residential and if it is non-residential 
the building will be non-residential. With 
reference to this observation of the Full Bench, 
the finding of the Appellate Authority to which 
- I have drawn attention, becomes relevant, and 
on the basis of that finding namely, the build- 
ing was let out mainly and substantially for 
fesidential purpose and incidentally for non- 
residential purpose, the building will fall with- 
in the scope of the expression ‘residential 
building” and would therefore come within the 
ambit of section 10 (3) (a) (i). I may indicate 
that even with reference to a non-residential 
duilding, the Act makes a distinction between 
two sets of non-residential buildings, one is 
under section 10 (3)(a) (i) and the other under 
section 10 (3) (a) (iii). The only type of non- 
residential building expressly dealt with under 
section 10 (3) (a) (ii) is a non-residential 
building which is used for the purpose of 
keeping a vehicle or adapted for such use. 
All other non-residential buildings are dealt 
with under section 10 (3) (a) (iñ). If only. 
we remember that the section 10 (3) (a) (iii) 
uses the expression “for purposes of a business” 
we can easily equate the non-residential build- 
ing contemplated under section 10 (3) (a) iù 
with a building let out for commercial purposes. 
As I pointed out already, the conclusion of 
the Appellate Authority is fully in accordance 
with the decision of the Full Bench of this 
Court referred to above and therefore unless 
¢he learned counsel for the petitioner succeeds 
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in showing that the decision of the Full Bench 
is no longer good law in view of-the decision 
of the Supreme Court on which he relied, 
the civil revision petition has to be dismissed. 
Consequently the question for consideration is 
whether the decision of the Supreme Court 
has the effect of voiding the decision of the 
Full Bench of this Court. 


5. The decision of the Supreme Court relied 
on is that in Miss. S. Sanyal v. Gian Chand. 
In that case, the appellant before the Supreme 
Court had been a tenant of a house. a part 
of which was used for a Girls’ school and the 
rest for residential purpose. The Dig ae 
in that appeal who had purchased the building 
from the previous owner commenced an action 
against the appellant for a decree in ejectment 
in respect of the house. The ground with 
which the Supreme Court was concerned was 
that the landlord required the premises bona 
fide for his own occupation. The trial Court 
dismissed the suit and the Senior Subordinate 
Judge, Delhi dismissed an appeal from the 
order holding that the house being let for pur- 
poses non-residential as well as residential, a 
decree in ejectment could not be granted under 
section 13 (1) (s) of the Delhi and Ajmer 
Rent Control Act, 1952. However, the High 
Court of Punjab (Delhi Bench) in a revision 
petition filed by the respondent held that on 
the finding recorded by the First Appellate 
Court, a decree in ejectment limited to that 
portion of the house which was used for resi- 
dential purposes by the tenant could be gran- 
ted, and remanded the case to the Rent 
Controller for demarcating those portions 
which were being used for residence and te 
pasa a decree in ojectment from those specific 
portions of the house. It was against ‘that 
order of the High Court of sy ae the appeal 
was preferred to the Supreme Court and the 
Supreme Court extracted section 13 (1) (¢) of 
the Delhi and Ajmer Rent Control Act, 1952 
which was as follows:— 


“Section 13 (1): Notwithstanding anything 
to the contrary contained in any other law 
or any contract, no decree or order for the 
recovery of possession of any premises shall’ 
be passed by any Court in favour of the 
landlord against any tenant (including 2 
tenant whose tenancy is terminated): 


“Provided that nothing in this sub-section 
shall apply to any snit or other proceeding 





1, (1968) 2 S.Q J. 218: (1968) 1S.C.R. 536: ALR. 
1968 S.C. 438, i 
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for such recovery of possession if tha Court 
is satisfied...... 


(e) that the premises let for residential 
purposes are required bona fide by the land- 
lord who is the owner of such premises for 
occupation as a residence for himself or 
his family and that he has no other suitable 
accommodation. 


Explanation: —For the purposes of this clause, 
‘residential premises’ include any premises 
which having been let for use as a residenca 
are without the consent of the landlord used 
incidentally for commercial or other pur- 
poses.” 


The Supreme Court proceeded to observe as 
follows:— 


“It is clear that section 13 (1) imposes a ban 
upon the exercise of tho power of the Court 
to decree ejectment from premises occupied 
by a tenant. The ban is removed in certain 
specific cases, andone such case is where 
the premises having been let for residential 
purposes, the landlord requires the premises 
bona fide for occupation as a residence for 
himself or the members of his family and 
he has no other suitable accommodation. 
It is plain that if the premises are not let 
for residential purposes clause (¢) has no 
application, nor on the express terms of the 
statute does the clause apply where the 
letting is for purposes residential and nôn- 
residential.” 


_ The Supreme Court proceeded to observe:— 


“If in respect of promises originally let for 
residential purposes a decree in ejectment 
cannot be passed on the grounds mentioned 
in section 13 (1) (e), if subsequent to the 
letting with the consent of the landlord the 
premises are used both for residential and 
non-residential purposes, the bar against the 
jurisdiction of the Court would be more 
effective when the original letting was for 
purposes non-residential as well as residen- 
tial. It may he recalled that the condition 
of the applicability of section 13 (1) (e) of 
the Act is letting of the premises for resi- 
dential purposes.” 


6. Relying on this decision of the Supreme 
Court, the learned counsel for the petitioner 
contends that in the present case, the letting 
was for both residential and non-residential 
purposes and asthe Supreme Court held with 
reference to the Delhi and Ajmer Rent Control 
Act, 1952, it must be held in the present 


case that section 10 (3) (a) (ù) does not apply. 
I am afraid that this argument has no subs- 
tance because the provisions of the Deihi and 
Ajmer Rent Control Act, 1952, are not in part 
materia with the provisions of the statute with 
which we aro concerned. I shall immediately 
mention the basic difference with reference 
to the provisions which we are considering. 


7. Section 2 (g) of the Delhi and Ajmer Rent 
Control Act, 1952 defines the expression ‘‘pre-~ 
mises” and the same is as follows:— 


“ ‘Promises’ means any building -or part of 
a building which is or is intended to be let 
separately for use as a residence or for 
commercial use or for any other purpose 
and includes.........” 


Thus it will be seen that as far as the Dolhi 
and Ajmer Rent Control Act, 1952, is con- 
cerned there is a threefold | classification of 
the purpose for which a building could be 
let, the three purposes being (7) for the purpose 
of residence (i) for commercial use and (ii) 
for any other purpose. The Supreme Court 
in Dr. Gopal Dass Verma v. Dr. S. K. Bhardwaj 
and another! had occasion to consider the three- 
fold classification of the purposes contained. 
in the Delhi and Ajmer Rent Control Act, 
1952. The Supreme Court after referring to 
section 2 (g) of the Act observed as follows:— 


“The three kinds of user to which the 
definition refers are residence, commerce 
and any other purpose which necessarily 
must include residence and commerce com- | 
bined. It may also include other purposes. 

as suggested by the learned Soliciter-General. 
As soon as it is shown that the premises 
have beén let both for the use of residence 
and for commercial purposes it does not 
follow that the premises ceases to be premises. 
under section 2 (g); they continue to be pre- 
mises under the last clause of section 2 (g)- 
This position is wholly consistent with the 
division of the premises made with reference 
to their user in paragraphs 3, 4 and 5 of 
part A in the Second Schedule to the Act”. 


Thus, it will be seen that the Delhi and Ajmer 
Rent Control Act, 1952 basically differs from 
the provisions of our Act in respect of the 
definition of the term ‘building’ and the pur- 
poses for which it could be letout. While our 
statute contemplates only two purposes ‘resid-- 
entia? and ‘non-residential’ the Delhi and 
Ajmer Rent Control Act, 1952 contemplates 


1. (1961) 2 S.C.J. 616: (1962) 2 S.C.R. 678: A.I.R. 
1963 8.0. 337. 
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three purposes, residential, commercial and 
any other purpose, and according to the 
Supreme Court “any other purpose” will 
include the letting of a premises for both resid- 
ential and commercial purposes. In: our 
statute, the third category of. the purpose is 
not there and on the other hand, we have 
only a dichotomous division of the purpose. 
Consequently, unless we are forced to reach 
the conclusion that a particular building or 
letting has been taken out of the scope of the 
Act itself, we-have to allot a particular build- 
ing into one or the other of the two categories, 
namely residential or non-residential. It is 
only in this light that the Full Bench of this 
Court laid down the test of finding out the 
main real and dominant purpose of the letting 
for the purpose of allocating the building to 
one or other of the two categories, namely 
residential or non-residential. 


8. The subsequent decision of the Supreme 
Court in S. Kartar Singh v Chaman lal and 
others! is also to the same effect. There also 
the Supreme Court referred to its earlier deci- 
sion in Dr. Gopal Dass Verma v. Dr. S.E. 
Bhardwaj? and held that the statute contem- 
plated a threefold purpose and in fact used 
the very same expression the Full Bench of this 
Court used, while making some observations 
concerning the English Act and decisions. The 
Supreme Court observed as follows:— 


“The position in England is different where 
premises are let partly for business purposes 
and partly for ‘residence. There the statutory 
provisions lay down that where a dwelling 
is let partly for business purposes and partly 
for tesidence, the Rent Act applies to the 
whole. Morever, where there ig no cove- 
nant as to user and the question is what 
user was contemplated, by the tenancy 
agreement; the test was the ‘main purpose’ 
or ‘predominant intention’ or ‘the prevailing 
contemplation’ or ‘a preponderating coutem- 
plation for the letting’, We are unable to 
derive any assistance from the English cases 
on the point.” 


In fact, the above observation of the Supreme 
Court will support the Full Bench decision of 
our Court with reference to our statute because 
our statute classifies purposes only into two 
categories, residential and non-residential and 
a ae 

1. (1969) 2S.0.J, 813: (1970) 1 S.OR. 9: A.LR. 
1969 S O. 1288. 
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therefore the test for finding out whether in a 
particular case it was for residential] purpose 

non-residential] purpose, has to be in the light} 
ofthe observations by the Full Bench. 


9. In this context it will be useful to refer to 
the decision of the Judicial Committee of 
the Privy Council in Harnam Singk v, Jamat 
Pirbhai’ which dealt with the provisions 
contained in the Increase of Rent and Mort- 
gage Interest (Restrictions) Ordinance, 1940 
of Kenya. The Judicial Committe at page 
701 observed as follows: — 


, “In their Lordships’ view, the effect of this 
“ legislation was to create two independent 
codes applying to dwelling houses on the one 
hand and to premises used for business pur- 
poses and the other specified purposes. 
(which!or brevity may be called ‘business 
premises’ (on the other. Ineach the subject 
the possession of which is under statutory 
protection is a physical unit, either the dwell- 
ing house or the business premises; and in the 
case of ‘mixed’ premises which have some 
connexion with both descriptions, the true 
problem is to discover to which of the two 
categories such a property ought the more 
appropriately to be ascribed since it is a 
contradiction in terms that it should be 
ascribed simultancously to both,” 


1g. In view of the position resulting from 
the decisions of the Supreme Court cited 
above, Mr. M.R. Narayanaswami, learned 
counsel for the petitioner was forced t 

contend that as far as our statute is con 

cerned, where a building is let for both 
residential and non-residential purposes suc 

a building is outside the scope of the Ac 

itself, Of course it is an extreme argument and 
unless we are driven to that position with 
reference to the language of the enactment, 
such acontention cannot be accepted. In m 

view, the argument of the learned counsel 
will lead to unintended consequences. If that 
argument is accepted, in every case where a 
‘building has been let out for both residential 
and non-residential purposes, the building will 
be outside the scope of the Act, not only 
with reference to eviction but also with 

to payment of rent and other benefits sought 
to be conferred by the Act on the tenanis. 
In S. Kartar Singh v. Chaman Lal and others 
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an advocate while residing in the same 
premises used a part thereof for his professional 
purpose. In Dr. Gopal Dass Verma v. Dr. S.K. 
Bhardwaj.1 a doctor used a portion of the 
premises in. which he was residing for his 
professional purposes. It is not uncommon 
that many advocates and doctors use a room or 
in their residence for Official professional 
Purposes such as a consultation room in the 
case of an advocate. If the argument of 
Mr. M. R, Narayanaswami is to be accepted, 
all those cases will fall outside the statute. 
There are several instances in our State, if 
notin our country where in metropolitan 
cites many persons reside without their 
families, in connection with their profession,. 





















their food in a private mess, There 
several cases where a part of a residential 
building is used for running a private mess 
by the tenant. If the argument of the learned 


reference to liability to eviction of the tenant 
nd with reference to the fixation of fair rent 
Iso. It would not have been the intention 
f the legislature that a very large category 
‘ Jof buildings be left outside the scope of the 
Act because they have been let out for both. 
esidential and non-residential purposes. It is 
ot as if except in a very few cases, in all the 
es it could not be found out as to what 
the main, dominant or the principal purpose 
or which the building is let out was. The 
s to which I have drawn attention can 
asily be brought into one or the other of the 
two categories. For instance, in the case of a 
lease ofa building to an advocate who uses a 
m ortwo in the house for office purposes, 
there is no difficulty in holding that the 
‘dominant and main purpose of the lease was 
residential. So will be the case of a lease to 
‘a doctor to which I have made reference 
already. Consequently, there is absolutely 
. nothing in the language or thescheme ofthe 

'Actto show that the legislature intended to 
confine the tenancies covered by the Act only 
to cases where the building was let out 
exclusively for residential purpose or 
exclusively for non residential purpose and 
did not intend the Act to cover a case where 
the building has been let out partly for 
residential and partly for non-residentin) 
purpose. In view of this position, 1 am unable 
to accept the extreme contention put forward 
by the learned counsel for the petitioner, 
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11. For the above reasons, I hold that the 
order of the Appellate Authority is correct 
and it does not call for any interferenee. The 
Civil Revision Petition fails and the same is 
dismissed. There will be no order as to 
costs in this petition. 


R.S. Pstition dismissed. 





IN THE HIGH COURT OF JUDICATURE 
AT MADRAS. 


Presant.— P. Govindan Nair, C7.; 
S. Padmanabhan, 7. 


Babubhai Patel and another ..  Appellants* 
Ue 


Madavi Patel and another, .. 


and 


Respondents. 


Guardians and Wards Act (VIII of 1890), sec- 
tions 7,17 (1) and 19 (b)—Application to be 
appointed as legal guardian of minor girl of seven 
Jjears—Principles governing appointment—Welfare 
of minor paramount consideration. 


Section 17 of the Guardians and Wards Act, 
dealing with the considerations that should weigh 
with the Court in appointing or declaring a guar- 
dian of a minor, has stated in sub-section (3) 
that if the minor is old enough to form an intel- 
ligent preference the Court may consider the 
preference. The question would, therefore be 
whether the child ia of an age and maturity 
when it will be able to make an_ intelligent 
preference as to where it should be or with 
whom it should be. Certainly seven years is 
too tender an age at Which the child would 
be able to make any intelligent preference. 
Nor attitude at that time will be governed by 
the immediate attachments and her likes and 
dislikes at the moment which can easily be 
swayed either by too much affection or even 
by too much of intelligence which is not in the 
interests of the child. The view expressed by 
the child when she is only 7 years of age ought 
not, therefore, weigh too much with the Court. 

[Para. 11.) 


At first blush it would appear that there is a 
conflict between the provision in section 17 (1) 
and that contained in section 19(5). But it is 
well-settled that there is no such conflict. It is 
not as though in all cases when the father is not 
udfit to be the guardian, the child should be 
left with the father. Even in such circum- 
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stances, the Court will have a discretion in the 
interest and welfare of the minor child to 
entrust it with some other person when cir- 
cumstances demand it. - In the instant case, the 
minor had lost her father. [Para. 13 


Held, that considering the facts of the case 
neither the mother of the minor girl nor hergrand- 
parents were fit to be the guardian of the minor 
girl. The respondents were not strangers. They 
were closely related, had no other encumbrances, 
had got sufficient means, and were very fond 
of the child. There was no suggestion that 
they would not eare for the interests of the 
child. Inthese circumstances the child must 
be left with the respondents in whose custody 
the child was. 


Cases reforred to:— 


Saraswathi Ammal vw. Dharmakoti Ammal, (1924) 
47 M.L,J. 614: 20 L.W. 902: ILL.R. 48 Mad. 
299: A.LR. 1924 Mad 873 (2); Pollard v. Rouse, 
LL.R. (1910) 33 Mad 288; Rama lyer v. Nataraja 
Iper, (1948) 1 M.L.J. 125-61 L.W. 136: A.L R. 
948 Mad. 294; Rosy Jacob v. Jacob, (1973) 1 
S.C.G. 840: (1974) 2 S.C J. 129: 0 74) 2 
M.L. ). (S.C.) 34: (1973) 3S.G R. 918: A.LR. 
1973 S.C. 2090; An infant, in re, (1969) 2 Ch. 
238; L. (infant), ix re, (1962) 1 W.L.R. 886. 


Lettera Patent Appeal under clause 15 of the 
Letters Patent against the order of Mr. Justice 
Ramanujam dated 21st January, 1977 and 
made in C.M.A. No. 723 of 1976 preferred to 
the High Court against the Order of the 
District Court (Principal), Pondicherry, dated 
Pe haa 1976 and made in O.P.No. 16 
of 1976. 


K. Parasaran,for K. Sarcabhauman and K. Sampath, 
for Appellants. 


The Advocate-General for R. Krishnaménrty, 
D. Raju, A.R. Lakshmanan and R.Krishnaswami. 
Respondents. 


The Judgment of the Court was delivered by 


Govindan Nair CF: The question that arises 
in this case is about the custody and guardian- 
ship of a minor girl of 8 years, and the con- 
testants for custody and guardianship are the 
appellants on the one side and the respondents 
on the other. 


The appellants are the grandfather and the 
mother of a young girl. Soon after her birth 
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on the 7th of January, 1970, in August of the 
same year her father died. The father and 
the mother (second appellant) of the gir} 
were at that time in Germany. The second 
appellant came to India (Ahamedabad) with 
the baby, where her father, the first appellant, 
and her mother lived. But she found it 
difficult to live in India with the baby. She 
decided to go to the Continent and then to the 
United States. She left very soon afterwards 
in December, 1970, and the child was then 
entrusted to the firstand second respondents. 
They are a couple who are related to the 
first appellant, the grandfather of the child. 
The second respondent is the sister’s son of 
the first appellant and the first respondent 
is the wife of the second respondent. 
The first respondent is a Bengali and the 
appellants and the second respondent are 
from Gujarat. The two respondents have no 
children. They are admittedly in good cire 
cumstances. The mother, after leaving India 
towards the end of 1970, found her way to 
the United States and there she got married 
again, but that marriage did not last long and 
it ended indivorce. Soon afterwards, how- 
ever, she found another partner and married 
for the third time and even that marriage 
ended in a divorce. She has now married tor 
the fourth time and that marriage, we are 
told, is still enduring and the couple have a 
young child. In the meantime, it is clear 
from the facts that the young girl continued to 
be in Pondicherry till at least sometime in 
1972. The picture fromthe middle of 1972 
to October 1975 is not a very clear one. The 
trial Court, dealing with the evidence, came 
to the conclusion that the child was in 
Abmedabad during that period and was going 
to school there. The learned Judge of this 
Court who dealt with the appeal came toa 
different conclusion and held that the finding 
of the trial Court that the child was in 
Ahmedabad from 1972 to 1975 cannot be 
accepted. 


2. The two respondents in the above circum- 
stances applied under section 7 of the Guardians 
and Wards Act, 1890, for appointing both 
of them as legal guardians of the child. 
Matters came to a head in 1976 when it was 
insisted that the child should return to 
Abmedabad and the respondents were reluc- 
tant to part with the child. This seems to 
have been the immediate cause” for the appli- 
cation for guardianship. In the application, 
only the first appellant was first made a 
respondent. The mother of the child go 


246 


herself impleaded later and also was examined 
during trial. The evidence in the case 
consisted mainly of letters which were sent by 
the mother when she was in the United States 
as well as the evidence of the second res- 
pondent and also the mother of the child, the 
aecond appellant, 


3. The contention put forward on behalf of 
the respondents was that the mother had 
conducted herself in such a way that she had 
forfeited her legal right to be the guardian 
of the minor and that in any view of the 
matter it was not in the interests of the 
minor child that the minor child should be 
entrusted with the mother. They also contended 
that they had been looking after the child 
with great care and love and have been 
showering affection on her, that she has been 
looked after very well, and that she is being 
educated prcperly and is going to school. 
They further contended that the child has 
been happy in their company and that it 
would be very much against the welfare of 
the child if she is taken away from them, and 
they even went to the extent of saying that an 
estrangement from them would cause a rude 
shock to the child which might even affect 
her mind. There is also evidence to show 
that the respondents are very much attached 
to the child and are very eager to have 
the child with them. 


4. These aspects were considered by the 
trial Court and the Court having entered a 
finding that the child was in Ahmedabad from 
1972 to 1975, dealt with the three aspects 
that were urged before the Court regarding 
the incompetency of the mother to be the 
guardian. : Those three aspects were that the 
mother was leading an immoral life, that she 
had lost interest in the child and that she 
was a person who changed her views with 
facility and without concern for the 


consequences, on matters relating to the custody , 


of the child, and her welfare. The trial Court 
came tothe conclusion that the mother was 
not immoral, The Court was of the view 
that in these days marrying very often and 
ging one’s partner with the agility ofa 

tap dancer was not abnormal and in any 
case such a conduct cannot spell out immoral 
conduct. The trial Court also came to the 
conclusion that the mother continued to have 
interest in one child and finally it found out 
reasons for justifying the case with which the 
other changed her views regarding the 
3 clfare of the child and on questions such as 
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the place when the child should live. On these 
findings, the trial Court felt compelled to grant 
the custody and guardianship of the child to 
the mother. In appeal, the learned Judge 
felt doubts about the correctness of the 
in Ahmedabad 
from 1972 to 1975, In fact, the learned 
Judge found that the finding entered by tho 
trial Court in that regard holding that the 
child was in Ahmedabad, was not sustainable. 
Having found this fact against the contention 
of the mother and the grandfather, the Judge 
was apparently unable to make up his mind 
as to what would be the best interests of the 
child. The Judge, therefore, decided to ask 
the child, who was at that time seven years 
of age, and ascertain its own preferences in 
the matter, and the child very categorically 
stated that she would prefer to be with the 
respondents, She also said uncomplimentary 
things about the mother, and the child at the 
time of the interview, at which the mother 
was also present, in clear terms demonstrated 
her dislike for the mother. The learned 
Judge found that the mothcr is an unfit person 
to be entrusted with the custody of the minor 
and that the mother cannot be appointed as the 
legal guardian, In all the circumstances, the 
learned Judge felt that the best interests of the 
child would be served if the custody of the 
child is given to respondents 1 and 2. The 
learned Judge was also impressed by the fact 
that the two respondents got very much 
attached to the child and the child to them, 
‘The result of all the above considerations 
was a verdict in favour of respondents 1 and 
2. What we stated above is a brief summary 
of the history of this unfortunate litigation. 


5. Counsel for the appellant has complained 
that the preference expressed by the child 
has been given much weight by the learned 
Judge and further the learned Judge has even 
brushed aside other vital considerations in 
deciding the question. It was also urged that 
the learned Judge gave too much importance 
to the attachment of the child to the 
respondents and their attachment to the child 
and their claim to have the child with them. 
Counsel emphasised that the paramount 
consideration of the welfare of the minor 
and the legal right of the mother to custody 
and guardianship, which will be the most 
important considerations in a case of this type, 
had not been given prominence by the Judge. 


6. This case requires very delicate handling, 
a difficult task which we shall endeavour to 
discharge. The members of the family were 


i) 


living on very good terms at all relevant 
times and right up to the beginning of 1976. 
It is clear from the evidence that till the end 


of 1975, there has been perfect harmony 
between the respondents and the grand 
parents, between the mother and the 


respondents and among all ofthem and the 
. other members of the family like the brother 
and sister of the mother. We shall elaborate. 
The child was willingly and out of choice left 
with the respondents by the mother. In fact. 
it was the desire of the mother that the child 
should be with the respondents and not in 
Ahmedabad with the grand parents. She 
had her own reasons for it. Admittedly, the 
child was with the respondents till June 
1972. Itappears from the correspondence 
that the child was then taken from Pondicherry 
to Ahmedabad and that respondents | and 2 
accompanied the child. It isnot very clear 
for what length of time the respondents lived 
in Abmedabad at that time. But it is more 
or les; certain that they were there for a few 
months, perhaps as many as five or six, It 
is said that the first respondent went to school 
with the child in Ahmedabad having taken a 
temporary assignment in the school, because 
when the child was put to school there, 
she refused to go to school without the first 
respondent also accompanying her. This 
evidence has to be taken with a grain of salt, for, 
in 1972 the child was only just over two years 
of age. Perhaps she was sent to a baby class, 
‘There is no clear evidence. The point to be 
noted is that during 1972 when the child was in 
Ahmedabad the respondents were also there. 
Then the child and the respondents returned 
to Pondicherry. The child was in Ahmeda- 
bad again in 1973, 1974 and even in 1975, 
and counsel for the appellants is well support- 
ed by material which would indicate that tho 
child was in Ahmedabad at least for parts of 
- the year 1973-74 and 1974-75. Here again, 
we do not get any clear picture excepting the 
fact that the child was in Ahmedabad for a 
considerable length of time, not perhaps 
for the best part of the year in each case, 
but certainly fora considerable part of the 
year. But what is significant is that respon- 


dents l and 2 were also at that time staying: 


in Ahmedabad apparently amicably with the 
grand parents and all of them were evincing 
great interest in the child and the child’s wel- 
fare has loomed large so far as all the rejations 
in India were concerned. In 1975, the child 
was taken back to Pondicherry with the con- 
sent of the grand parents and also with the 
concurrence of the mother. In these circum- 
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stances, we do not think that we should rest 
our decision on the auswer to the question 
where the child was during the period 1972 to 
1975 or for that matter on the finding where 
the child was since 1975. By the middle of 
1975 the child could have been only five years’ 
old and the environments in which she was 
brought up at the time and the attachments 
she formed there must have been clearly for- 
gotten by her by now. It ia well-known that 
ehildren of that age will easily forget the sur- 
roundings and attachments and they very 
easily take up to new attachments and new 
surroundings. There is no evidence as to who 
looked after the child when she was in 
Ahmedabad and whether any particular 
attention was devoted by the grandmother, 
or the aunt (the sister of the mother) or the 
uncle (the brother of the mother). But it is 
clear that they were all staying together and 
getting on very well with each other till about 
1975, It is also seen that after 1975 the mother’s 
sister first and then the mother’s brother went 
down to Pondicherry when the child was not 
well and was admitted in the hospital, and 
waated the child to be taken to Ahmedabad. 
The grandfather also went down to Pondi- 
cherry with the request that the child be taken 
to Ahmedabad. But the respondents were 
not willing and the child was not well either. 
Perhaps the illness was exaggerated by the 
respondents to see that the child was not 
taken away to Ahmedabad. Whatever that 
be, the child continued to be there in Pondi- 
cherry till the end of 1975, though by that time 
the grand parents had expressed their desire 
to have the child back in Ahmedabad. We 
must, at this stage refer to the attitude of the 
mother. The mother in many letters, Exhibits 
A-1, A-2, A-4, A-7 and A-11, had categorically 
stated that she wanted the child to be in 
Pondicherry and not in Ahmedabad. In 
fact, the change from that attitude took place 
very much later and the only reason alleged 
for the change was the alleged behaviour of the 
second respondent when he went to Ahmeda- 
bad in 1975, in not calling at the house of the 
grand parents to enquire about the illness of the 
grandmother of the child. This solitary instance 
alleged by the mother is put forward as a 
ground for taking the child away from the 
respondents. But the real reason appears to be 
the fact that the respondents who got very much 
attached to the child went about expressing 
their intention to adopt the child. This was 
resented by the mother, because she did not 
want the child to be adopted by the respon- 
dents. The reason for this also appears to be 
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not so much that she wanted to claim the 
child as her own, but her fear as to what people 
would say ifthe child was allowed to be adop- 
ted by the respondents. Not only the resented 
it, but there had been a complete change in 
her attitude after she came to know about the 
desire on the part of the respondents to adopt 
the child and she insisted that the child should 
live in Ahmedabad. This is the picture that 
we get about the relationship of the members of 
the family, an Indian family following the joint 
family syatem where three generations live to- 
gether often amicably perhaps with the bicker- 
ings, jealoosies, differences and quarrels attend- 
ant in such a style of living. Till the end of 1975, 
this family seems to have got on well each mem- 
ber showing affection and consideration for 
others, though the relationship between the in- 
laws and the other members were not very 
cordial. The unfortunate circumstances under 
which this child was born and the unfortunate 
circumstances in which it became necessary for 
the mother to leave India and get married 
three times and the consequent separation of 
the mother from the child and the desire 
apparently of the grand parents and of the res- 
pondents, not to mention that of the mother, 
and the conviction of each group and the 
mother that each of those groups and the 
mother was best suited to look after the child 
and its interests, have given rise to this litiga- 
tion which perhaps could have been avoided. 


7. Ina case of this type, the paramount 
consideration is the welfare of the child. We 
shal! now try to consider what arrangement 
would be in the best interest of the minor. 
From what we havo discussed earlier it is clear 
that the child was at Pondicherry and 
Ahmedabad from 1972 to 1975. There is no 
elear picture as to who exactly looked after 
the child during this period. But the Advocate- 
General made one point, which impressed, that 
even during that time when the child was in 
Ahmedabad, the child continued to be attach- 
ed to the first respondent and would not even 
go to the s l without the first respondent 
accompanying her. It is also clear that the 
second respondent too was in Ahmedabad 
for practically the entirely of the period in 
each year when the child was in Ahmedabad. 
This aspect is not a matter of much impor- 
tance, because, the child was very young at 


that time and we should not emphasise that ` 


aspect. On the facts of the case we have to 
come to the conclusion that the child was looked 
after by tie respondents as well as by the 
grand parents during the periods when she was 
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in Ahmedabad, and for a considerable time durd- 
ing the period 1972 June to 1975 June the child 
was in Ahmedabad. It is equally clear and 
it is undisputed that the child was in Pondi- 
cherry after she was taken down from Abme- 
dabad to Pondicherry by the middle of 1975. 


8. In acase of this nature, counsel for the 
appojlants Mr. K, Parasaran is well supported 
by decisions in his submissions that 
we should not be carried away by the prefer- 
ence expressed by the child. Perhaps Mr. 
Parasaran is also well supported. in his submis- 
sion that the learned Judge has allowed himself 
to b: swayed too much by what the child said 
when she was interviewed by the Judge. The 
tule in England in such circumstances is that 
the minor's wishes can be ascertained. But if 
the minor is below the age of 14 in the case 
of a boy and below the age of 16 in the case 
of a girl preference of the child is not of much 
importance. We do not think that the rule 
in India is any different. Referring to the 
English law we thall extract the last portion of 
Paragraph 429 of Halsbury’s Laws of England, 
Third Edition, Volume 21, wherein the law is 
summarised thus: l 


“If the infant is of an age to exercise a 
choice the Court will take his wishes into 
consideration. The Court cannot make an 
order against the wishes of an infant of the 
age of sixteen years or upwafds,unless the 
infant is a ward of Court”. 


g. To the first sentence in the above extract 
there is a footnote which states that ‘there 
is no English case which had deci ed at 
what age a male infant can exercise a choice, 
but in Ireland it has been held that he can do so 
at fourteen years, and that as regards females, 
the age has been held in England to be sixteen 
years.” This Court hed to consider this aspect 
in a decision reported in Saraswatkiammal v. 
Dharmakotiammal! where Venkatasubba Rao, 
J., (at page 376) said: 


“If an infant capable of forming an intellic 
gent opinion expresses its views, the Court is 
bound to take them into consideration. In. 
weighing the question what is for the benefit 
of the child, this will form: an important 
element and the degree of the child’s mental 
development must to a certain extent weigh 
with the Judge in deciding how far its 
wishes shall be given effect to. In the same 


1. (1924) 47 MLL J. 614:20 L.W. 902: I.LR, 48 
Mad, 299: A.LR. 1924 Mad. 873. 


1 


I] 


way, the age of the child is also an impor- 
tant factor. It seems to be that the rule that 
fixes an inflexible limit in regard to age is 
too artificial, and even if the contention is 
correct (which in my opinion is not) that 
such a rule obtains in England, I am empha- 
tically of opinion that there is no warrant 
for the extension of the doctrine to India 
where different considerations may apply 
and different conditions do prevail”. 


10. The learned Judge thereafter referred to 
two English decisions and expressed the view 
that the rule that girls over 10 and boys over 
14 may be taken to be persons who can 
expresa an intelligent preference, cannot be 
held to have been established by the ruling in 
Pollard v- Rouse.1 The question was not pur: 
sued further because the ward in that case was 
nearly 18 years of age, and the Court took the 
view that it has got sufficient intelligence and 
maturity to express its Own preference in the 
matter. The position is clear that the child 
must be of an age where it can make an intelli- 
gent preference. It is unnecessary to go into 
more case law in the matter excepting to refer 
to another decision of this Court reported in 
Rama lyer v. Nataraja Iyer?, There at page 128 
is the following passage: 


“Undoubtedly the minor, after his short 
stay with his grandfather, has expressed a 
preference to remain there and his unwill- 
ingness to go back to his father. But that 
we cannot say is an intelligent preference 
because the boy is under 14 years and asit 
has been repeatedly held, a child of that 
tender age cannot be said to be able to 
form an intelligent preference particularly in 
a matter relating to his custody as against 
the wishes of his natura! parents.” 


11. We need not multiply precedents because 
the matter is now provided statutorily under 
section 17 (3) of the Guardians and Wards 
Act, 1890. Section 17, dealing with the 
considerations that should weigh with the 
Court in appointing or declaring a guardian 
fa minor has stated in sub-section (3) that 
if the minor is old enough to form an intelli- 
gent preference the Court may consider that 
preference. The question would, therefore, 
always be whether the chiJd is of an age and 
maturity when it will be able to make an 
intelligent preference as to where it should be 





1. (1910) LL.R. 33 Mad. 288. . 
2. (1948) 1 M.L.J. 125: 61 L.W. 136: A.LR. 1948 
Mad. 294. 
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or with whom it should be. Certainly, seven 
years is too tender an age at which the child 
would be able to make any intelligenti, 
preference. Nor attitude at that time will 

governed by the immediate past, the way in 
which she has been brought up, the immediat 
attachments and her likes and dislikes at th 
moment -which can easily be swayed either by 
too much affection or even by too much 

intelligence which is not in the interests of the 
child. The view expressed by the child when 
she ig only 77 years of age ought not, therefore, 
weigh too much with the Court. We will 
not also attach much importance to what she 
said about the mother or even the resentment 
she showed to the mother. All these are 
inevitable in the peculiar circumstances obtain- 
ing; the child has been moving for nearly 
three years with the respondents continuously 
and has been looked after by the first res- 
pondent with care and affection and apparently 
with great love, and the mother during this 
period had been away and her contacts with 










“the child had been very few and far between 


and she had almost become a stranger to the 
child. One cannot expect the child to be 
friendly with the mother is the above circum- 
stances especially when confronted by the 
mother in Court in the presence of a Judge. 
We shall not, therefore, be guided by what 
the child said at the time of the interview with. 


the Judge. 


12. The question then is on what basis are 
we to decide the very difficult question in this 
case of custody and guardianship. The statute 
has provided the guide for,” section 17 (1) 
enacts: 


‘In appointing or declaring the guardian of 
a minor, the Court shall, subject to the 
provisions of this section be guided by 
what consistently with the law to which 
the minor is subject, appears in the cir- 
cumstances to be for the welfare of the 
minor,” 


The same Act under section 19 (5) has lait 
down: i 


“Nothing in this Chapter shall authorise 

the Court to appoint or declare a guardian 

of the property of a minor whose property 

is under the superintendence of a Court of 

Wards or to appoint or ceclare a guardian 
- of the person— 

(a)... 


ZOU 


(5) of a minor whose father is living and 
is not, in the opinion of the Court, unfit to 
be guardian of the person of the minor”. 


13. At first blush it would appear that there is 
conflict between the provisions in seciton 17 
(1) and that contained in section 19 (b). But it 
has been well-settled that there is no such con- 
flict. It is not as'though that in all cases when 
the father is not unfit to be the guardian, the 
child should be left with the father, Even in 
such circumstances the Court will havea 
discretion in the interest and the welfare of 
the minor to entrust the child with some other 
person when circumstances demand it. The 
position has been clarified by the Supreme 
jCourt in the decision reported in Rosy Jocob v. 
Jacob! at p, 2100. The Court observed: 


“The father’s fitness from the point 
of view just mentioned cannot override 
considerations of the welfare of the minor 
children. No donbt, the father has been 
presumed by the statute generally to be 
better fitted to look after the children 
—being normally the earning member and 
head of the family—but the Court has in 
each case to see primarily to the welfare of 
the children in determining the question of 
their custody, in the background of all the 
relevant facts having a bearing on their 
health, maintenance and education, The 
family is normally the heart of our society 
and for a balanced and healthy growth of 
children it is highly desirable that they pet 
their due share of affection and care from 


both the parents in their normal parental 
home.” 


14. Tho Supreme Court was making those 
remarks in relation to a dispute that arose 
between the father and the mother regarding 
the custody of their minor son. Section 13 
of the Hindu Minority and Guardianship Act, 
1956, is more specific and has provided in 
categorical terms in sub-section (2): 


(2) “No person shall be entitled to the 
guardianship by virtue of the provisions of 
this Act or ofany law relating to guardian- 
ship in marriage among Hindus, if the 
Court is of opinion that his or her guardian- 


ship will not be for the welfare of the 
minor,” 


CS 





(1973) 1 S.G.Q. 840: (1974) 2 S.GJ. 129:(1974) 


2 aa (8.C.) $4; (1973) 3 S.A.R 918: A.LR. 1973 
2090, 


l. 
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Sub-section (2) stated so after having provided 
in sub-section (1) that the welfare of the minor 
shall -be the paramount consideration in the 
appointment or declaration of any person as 
guardian of a Hindu minor. In view of 
these statutory provisions we have to consider 
the welfare of the minor. Counsel for 
the appellants is again. well-supported in 
his submission that even if the welfare of the 
minor was the paramount consideration, that 
cannot be the only consideration. Authorities 
have been cited for this proposition. Reference 
was Made to the decision in In re, An Infant}. 
After adverting to section lof the Guardianship 
of Infants Act, 1925, which provided that the 
welfare of the minor infant was the first and 
paramount consideration, the Court ruled that 
it wag not exclusive and that the Court, while 
giving special weight to the welfare of the 
infant, should consider and weigh all the rele- 
vant circumstances. The Court also observed 
that there was no formula by which that could 
be done and it must ultimately depend on the 
exercise of a judicial discretion. To the same 
effect is the decision in In re, L, (Infants). 
Quoting from the headnote which correctly 
summarises the data, it is seen that although 
the welfare of the children was of paramount 
importance, it was not the sole consideration, 
that it was undesirable that every mother who 
was otherwise a good mother should be able 
to break up the matrimonial home on the 
assumption that she would be allowed to take 
her children with her and that the Judge in 
putting consideration of the mother’s conduct 
on one side, had erred in principle in awarding 
care and control to her. Accordingly in that 
case the children were directed to remain az the 
wards of the Court and their care and con- 
trol was given to the father with reasonable 
access to the mother. $ 


15. The only other aspect on which counsel 
cited authorities was for the position that the 
attachment that certain persons. may develop 
for the child when the child happened to be 
with them for some time, must not also have 
too much weight with the Court in deciding 
the welfare of the child. Counsel relied on the 
following passage in In re, Thain (An Infant’? 
‘She is nearly seven years old, and from her 
very earliest infancy down to the present 
time she has lived with Mr. and Mrs. Jones, 
and been brought up with their own two 





Mrema 
1, (1969) 2 Ch. 238. 

2. (1962) 3 All E.R. 1: (1962) 1 W.L.R. 886. 
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children and ds a member of their family. 
But she is the only child of her father, and 
as he is powin a position to provide her 
with a permanent and suitable home, he 


desires to enforee his right to her control: 


and custody. It is happily a case in which 
no suggestion of unfitness on either side 
is involved, and I am satisfied the child 
will be as well cared for and be the object 
of as much solicitude in the one home as 
in the other. In these circumstances, 
according to well-settled practice, the 
claim of the father must prevail, unless the 
Court is judicially satisfied that the welfare 
of the child requires that the parental 
right sbould be superseded.” 


16. These are well-accepted principles and 
we have to decide on the guardianship of the 
girl on the basis of the principles so laid 
down. Admittedly, the mother, in the absence 
of the father, as in this case, is the legal 
guardian, Normally, the mother has got the 
right to demand that nobody else should be 
declared the Jegal guardian of the child, 
especially in the matter of a, girl of tender 
years, who is just over eight years of age now. 
The mother is an indispensable element in 
her life and the, Court has to think several 
times over before severing the natural ties 
between a mother and her daughter. Unfortu- 
mately, in this care such ties had been 
severed, perhaps irrevocably, but we hope 
not quite, long back by the conduct of the 
mother herself. The child was left alone in 
India when she was not even a year old and 
she remained away from the mother for all 
those eight years. The present circumstances 
of the mother are such that there is no possi- 
bility of her coming back to India to settle 
down in India to look after the child. Not 
that this is necessary. It may be possible for 


the child being taken to the United States ` 


and taken care of by the mother there. But 
is there any possibility that this can be done 
by the mother? The mother has, of course, 
claimed that she would take the child to the 
United States. But she has not put forward 
any practical suggestions regarding this. Her 
life has been a chequored one to put it very 
mildly. Her first home was wrecked by no 
fault of hers. The second and third homes 
could not be maintained and the fourth home 
has now commenced, and let: us hope that 
it would continue to be a home for the rest 
of her life or would it? How can one be 
certain? It will not be correct or wise or even 
advisable in a case of this type for us to 
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judge too harshly on the views and ways 
of the mother, because that too can harm 
the child and harm the relationship between 
the mother and child. We, therefore, shall 
refrain ourselves from saying anything cate- 
gorical and we shall not be too critical of 
even express ourselves strongly. We shall 
use very guarded language. But we cannot 
help remarking that the mother has clearly 
demonstrated her intense desire, from which she 
is unable to extricate herself, of having what 
she considers to be a full and free life of her own 
and she had at no time evinced any patti- 
cular concern for the life and future of the 
child or its welfare. Ifshe has any concern 
for these matters —we suppose she as a mother 
would have such considerations—she had not 
allowed those considerations to stand in the 
way of having her own life in as free, gallant 
and cavalier a fashion as her whims and 
fancies indicated. That is an unusual attitude 
on the part of any mother, particularly an 
Indian mother, brought up according to Indian 
traditions. Her life has been an adventurous 
one quite abnormal, for any woman and much 
more so for an ordinary Indian woman. But 
it is not for us to sit in judgment on this 
attitude of hers. But we bes to them only 
to show the attitude of the mother towards 
the child and in connection with the question 
of the welfare of the child if entrusted to her. 
In the United States it is a well-known fact, 
of which we can take judicial notice, that it 
is very difficult to bring up a child, particularly 
when the child is to be brought up in a house 
where both the husband and the wife are 
working. The mother too is now admittedly 
working. Perhaps it is necessary for her to 
continue to work. The husband is not the 
father of the child He has got his own child 
by the ‘mother. How far the atmosphere 
there will be conducive for the Indian child 
that had not seen her mother for eight years, 
is a problematical one. In these circumstances, 
to entrust the child with the mother would 
be a very hazardous venture on which no 
one should attempt to launch upon. We 
have, therefore, to negative the claim 
of the mother when she claims that she should 
be allowed to take the child away, basing _ her; 
claim mainly, if not solely on her lega! right, 
as the guardian of the minor child. Counsel 
for the appellants to some extent realised the 
difficulty of sustaining the case of the mother 
that she should be allowed to have the child 
with her, and, therefore put forward an 
alternative case, without prejudice to the claim 
of the mother that she must be given the 
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child, that the grandfather must be given the 
child, that the grandfather must be entrusted 
with the ehild. From all accounts the grand- 
parents were attached to the child. The 
femily in Ahmedabad is a joint family. The 
mother never liked the atmosphere there. 
She has been apprehensive of the in-laws by 
the first marriage claiming the child or taking 
itaway. Thechild was in Ahmecabad for 
long spells till the end of 1975. The mother 
had said repeatedly in the letters that the 
child should be in Pondicherry. She went to 
the extent of saying that the child should be 
given to the respondents. She must then 
have had so much of confidence in the 
fespondents and so much of lack of confidence 
in the ehild being in Ahmedabad. There 
have been confrontations in the family at 
Ahmedabad too, There was a daughter-in- 
law who was not able to get on well with 
the other members of the family. There isa 
daughter who is likely to get married. The 
grandmother has not been doing well. The 
jerenciather is a businessman and well past 60. 
'Hence he is not best suited to look after a 
young girl eight years’ old. The gir] must 
have the company of an elderly woman who 
will look aftet its interest. There is none ruch 
in Ahmedahad to look after the interest of 
the child. r 


17. In view, of the circumstances that 
prevail in Ahmedabad, that cannot be served 
by entrusting the child to the grand-parents. 
After all, thegr and-parents have no legal right 
or claim, though they are in proximity 
of relationship nearer to the chlid than the 
respondents, But the respondents are not 
strangers either, They are certainly closely 
related. They have no other encumbrances. 
They have got sufficient means. They are 
very fond of the child. Nobody has suggested 
that they would not care for the interest of the 
child. In these eircumstances,- we have to 
uphold the decision of the learned Judge that 
the child must be left with the respondents. 


18. Any arrangement in a matter of this 
type can only be a temporary measure and 
cannot be a final one, not even final till the 
child reaches the age of discernment, 
which would be many years hence, for 
circumstances can change. We therefore 
make it clear that the order passed now is 
subject to modifications on cause being shown 
for such change. It would therefore be open 
to the parties to approach this Court for 
any directions or even change of custody of 
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the child if reasonable compelling and 
supervising events justify such a course being 
adopted. 


Another aspect we should clarify is the provisior 
for the mother and other relatives for access to 
the child for after all; a natura! mother can be 
never substituted whatever may be said 
against themother. The child my feel one day, 
if her ties with the mother are rent asunder for 
ever, that injustice had been done to her 
Any direction that we give, therefore, must 
have this aspect in mind. We have, therefore, 
provided access for the mother to the child. 
We must also provide access for the grand 

rents to the child. We thought that it may 

possible for the respondents to come to 
some workable arrangements with the mother 
and grand-parents even when the case had 
reached the stage of fina) decision, and 
expected a compromise in regard to the 
custody. of the child, so that all may take 
interest in the child and the child may get to 
know the grand-parents and other relations, 
particularly the mother well, so that she will 
grow up in a very healthy atmosphere, which 
is necessary and conducive to the development 
ofa healthy and balanced personality; only we 
are happy to note that the Advocate-General 
appearing for the respondents stated before us 
thatthe mother willbe welcome to visit the 
child whenever she comes to India and that 
the respondents would be willing to allow her 
to stay with them and the child to enable the 
mother to create a relationship of love and 
affection between the mother and daughter. 
We consider that the respondents must provide 
opportunities to the other relations such as 
grand-parents, uncle and aunt of the child, to 
visit the child and spend time with her. In 
all the circumstances and the past history and 
relationship of the relatives with the minor 
considerations may arise whether it would be 
necessary and desirable to take the minor to 
Ahmedabad. Provision will have to be made 
for this contingency also. 


1g. In the light of the above discussion we 
uphold the discretion exercised by the learned 
Judge in the Judgment under appeal that the 
respondents must be appointed as the legal 
guardians of the minor.. We further give the 
following directions: 


1. It would be open to the mother to visit the- 
child at Pondicherry whenever she wants. On. 
those occasions the mother will be the guest of. 
the respondents and will stay with them and 


a) 


1) 


tho minor. The respondents would do 
everything in their power to make such visits 
pleasant and happy. 


2. In circumstances when the mother has 
compelling reasons to take the child to 
Ahmedabad during her visit to India, she 
may move this Court for directions. If a 
strong case is made out for ‘that, the Court 
will give directions in that regard. Such 
orders will be passed only if it is in the 
interests of the child to be taken to 
Ahmedabad. And if such a direction is 

iven the child will have to be accompanied 
E the respondents. The child, if taken to 
Ahmedabad, must be with the grand-parents 
and grand-parents only and tha respondents 
must be permitted to live in the same house 
with the minor and not separately from her. 


3. The grand-parents and the 
and aunt are permitted to visit the child in 
Pondicherry. 


4, This Court may be moved by the appel- 
Jants and the respondents for any directions 
as sraconsidered just and necessary in the 
interest of the minor. 


20. We must leave it to the mother, the respon- 
dents who appear to love the child very much, 
and the other close relations like the grand- 
parents to work out satisfactory arrangments 
for the welfare of the minor. Only their good 
will tolerance and attachment to the child 
which we feel still exists can solve the difficult 
situation. It would be a.good gesture on the 
part of the respondents to invite the mother 
periodically to stay with them and also invite 
the other near relations referred to above to 
-visit the minor, The mother and other rela- 
tions should not attempt to take the child out 
without the consent of the respondents and 
ahould take care notto harm the relationship 
in any manner. The mother should not ap- 
proach this Court for taking the minor to 
Ahmedabad without special and compelling 
-reasons and there must bs no disruption of the 
-studies of the minor. It is not possible to deal 
with or anticipate the probable problems that 
«an arise in an extraordinary situtation such 
.as that obtaining in the case and we can only 
conclude by repeating what we have indicated 
that goodwill and real consideration for each 
other and the paramount consideration of the 
-welfare of the minor would solve all problems 
and we expect the relations including the 
smother and the respondents to act and conduct 
uthemselves in a reasonable, fair and considerate 
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manner having in mind only the welfare of 
the minor. 


21. We dispose of this appeal in these terms 
We direct the parties to bear their own costs 
throughout. 


R.S. Appeal dismissed. 
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(A) Tamil Nadu Debt Relief Act ( XXXVI of 
1972), sections 7 and 15-—-Decree passed on 24th 
February, 1964—Act published on 15th December, 
1972 — Applcatio: by judgment-debtor under 
sections 7 and 15 of the Act filed on 24th October, 
1975—Application whether barred by limitation— 
No distinction or discrimination between application 
Siled by a decree-holder and application filed by a 
Jjudgment-debtor—Application held barred. 


(B) Construction of statutory provistons—Absence of 
comma before the word "six months”? (and after the 
word ‘‘wilful”) in section 15 (1)—Effect—Punctua- 
tion mark has no controlling effect. 


Section 15 (1) of the Tamil Nadu Debt Relief 
Act, 1972 clearly shows that that section pre- 
sctibed a period of limitation of six months for 
filing an application under that provision for 
amendment ofa deeree passed before the 
publication of the Act. There is absolutely 
nothing in the section or in the Act to indi- 
cate as to why there should be a discrimina- 
ting treatment between an application filed by 
a judgment-debtor and an application filed by 
a decrec-holder. ‘On the other hand, a 
perusal ‘of the different provisions of the Act 
shows that it is the scheme of the Act itself 
which provides a period of six months as the 

tiod of limitation for a judgment-debtor to 
ie an application. Sections 14 and 18 of the 
Act expressly state that an application by a 
judgment-debtor has to, be made within a 
period ofsix months from the date of the 
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publication of the Act. Insuch a context, 
the question is, whether there is any justifica- 
tion for making a departure from this scheme 
with reference to an application to be filed by 
a judgment-debtor under section 15 of the 
Act, whether there is anything special or 
unique in section 15 to compel the Court to 
take a view that with reference to that section, 
the period of limitation prescribed therein 
will apply only to an application filed by a 
decree-hoider and will not apply to an 
application filed by a judgment-debtor, 
though the, application filed by both may be 
for the same relief. There is absolutely no 
rational basis for making a distinction between 
an application filed by a judgment-debtor and 
an application filed by a decree-holder under 
Section 15 of the Act, and to provide fora 
period of limitation of six months, only for an 
application to be filed by a decree-holder. 

{ Para. 3.] 


View of N.S. Ramasroami, J. in O.R,P. No. 1106 
of 1974, (1974) T.L.N.J. 378, uot approved. 
View of Balasubrahmanyan, F. in C.M.A. No. 596 
of 1975, (1978) 2 M.L.J. 447, approved 


All the text book writers are of the unanimous 
view that a punctuation mark cannot have a 
centrolling effect in the construction of a statu- 
tory provision though it may be of some 
assistance in the case of ambiguity. So long 
as the language is clear and the purport of 
the statutory provision in unambiguous, the 
absence or presence of a punctuation mark 
cannot have the effect of distorting the statu- 
tory provision. [Para, 6.] 


Cases referred to: 


V. Ramakrishnan v. Kandaswami Thevar, 1974 
TL.N.J. 378; C. Annanalai v. Saraswathi Ammal, 
(1978) 2 M.L.J 447: 9I-L.W. 642; Maharani 
of Burdwan v. Murtunjoy Singh, (1886) 14 I.A. 
30: ILL.R. 14 Cal. 365; Aswini Kumar Ghose v. 
Arabinda Boss, 1952 S.C.J. 568: 1953 S.Q.R. 1: 
A.J.R. 1952 S.C. 369; Stephenson v. Taylor, 
(1861) 1 B. and S. 101; Regina v. Governor of 
Brixton Prison, Ex parte Narqynan Singh, (1962) 
1 Q.B. 211; Bijibat Saledkana v. Rama Manohar 
Thamu Mishra, A.I.R. 1969 Bom. 103; Dr. N. 
Natesanv. Mrs. S.  Santhalakshmi, (1971) 2 
M.L.J. 164; Mahendrakumar Iskwarlal and Go., 
v. Union of India, (1973, 91 I.T.R. 101. 


Appeal against the order of the Court of the I 
Additional Subordinate Judge, Madurai, dated 
11th August, 1977 and made in C.M.A. No. 88 
of 1977 (C.M.A. No, 20 of 1977 District 
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Judge, Madurai) I.A. No. 769 of 1975 in O. 
S. No. 26 of 1964 Principal District Munsif 
Madurai Town. 


P. Anunthakrishnan Nair, for Appellants. 
K. Sankaran, for Respondent. 
The Judgment of the Court was delivered by 


Ismail, J.—This Civil Miscellaneous second: 
appeal arises out of the order of the 
learned I Additional Subordinate Judge of 
Madurai, dated 11th August, 1977 made in 
G.M.A. No. 88 of 1977 on his file reversing the 
order of the learned Principal District Munsif of 
Madurai Town, dated 21st April, 1976 made: 
in I. A. No. 769 of 1975 filed under sections 7 
and 15 of the Tamil Nadu Debt Relief- Act.. 
1972, Tamil Nadu Act XXXVIII of 1972, 
hereinafter referréd to as the Act. The Act 
was published in the Tamil Nadu Government 
Gazette on 15th December, 1972. Sub-sec- 
tion (1) of section 7 of the Act-stated that 
where any debtor has paid to any creditor 
twice the amount of the principal whether 
by way of principal or interest or both, such 
debt including the principal, shall be deemed. 
to be wholly discharged. This is a benefit 
conferred on a debtor to enable him to scale- 
down the debt due by him. Section 15 of the: 
Act dealt with cases where decrees have been 
passed before the publication of the Act and 
it made provision for giving the benefit to a 
judgment-debtor even after the decree has 
been passed. Sub-section (1) of section 15 
of the Act without the proviso reads as 
follows : 


“Where before the publication of this Act, 
a Court has passed a decree for the repay-- 
ment of a debt, it shall, on the application 
of any judgment-debtor who is a debtor- 
within the meaning of this Act, or in respect: 
of a Hindu joint family debt, on the appli- 
cation of any judgment-debtor who- 
is a debtor within the meaning of this Act,. 
or in respect of a Hindu joint family debt 
on the application of any member of the,. 
family whether or not he is the judgment- 
debtor or on the application of the decree-- 
holder within six months from the date of 
publication of this Act, apply the provi- 
sions of this Act to such decree and shall,, 
notwithstanding anything contained in the- 
Code of Givil Procedure, 1908 (Central Act 
V of 1908), amend the decree accordingly- 
or enter satisfaction, as the case may be”..” 


a 
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In thè present casc the decree was passed on 
24th February, 1964 and the Act was publish- 
ed, as already pointed out on 15th December, 
1972 and the application under sections 7 and 
15 of the Act was filed on 24th October, 
1975. The learned Principal District Munsif 
allowed the application of the appellants herein 
but on appeal preferred by the respondent 
berein, the learned I Additional Subordinate 
Judge of Madurai, dismissed the said applica- 
tion on merits. Hence the present appeal by 
the legal representatives of the judgment- 
debtor questioning the correctness of the order 
of the learned Principal Subordinate Judge 
on merits. 


2. However the learned counsel for the 
respondent raised a preliminary objection that 
the application filed by the appellants herein 
before the learned District Munsif was barred 
by limitation and that therefore there was no 
question of this Court going into the merits 
of the order or the claim of the appellants 
herein. Consequently we have necessarily to 
consider the question whether the application 
filed by the appellants herein on 24th October, 
1975 was barred by limitation or not. 


3 A reading of section 15 (1) of the Act, 
which we have extracted already, will clearly 
how that that section prescribed a period of 
limitation of six months for filing an applica- 
tion under that provision for amendment of 
the decree. However the learned counsel for 
the appellants contended that the period of 
limitation of six months prescribed in that 
section would apply only to an application 
filed by a decree-holder for amendment of the 
decree and that would have no application 
whatever to an application filed by a judg- 
ment-debtor, as contemplated by that section. 
In support of this contention, the learned 
counsel relied on a decision of N.S. Rama- 
swami, J., V. Ramakrishnan 
Thevar! as well as the absence of a comma 
after the word “‘decree-holder’ and before the 
word ‘‘wilful” in that section. The judgment of 
N.S. Ramaswami, J., fully supports the conten- 
tion of the learned counsel for the appellants 


The learned Judge after extracting the section - 


observed: 


“On behalf of the decree-holder it is contend- 
ed that the period of six months mentioned 
in the above section applies to an application 
not only by the decree-holder but also by a 
judgment-debtor. Buta true grammatical 
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construction of the section would go to skow 
that the clause within six months from. 
the date of publication of this Act applies 
only to ap application of the decree-holder 
and not to an application by a judgment= 
debtor or a member of a joint family. 
The significant fact to be noted is that after 
the words, ‘on the application of a decree- 
holder’ there is no comma, That means the 
subsequent clanse ‘within six months from: 
the date of publication of this Act’ has to be 
tacked on to the clause ‘on the application 
of the decree-holder’ and the said six months. 
period would not be attracted to the earlier 
clause in the said section which deals with 
applications by judgment-debtors or by the- 
members of a joint family in case of joint 
family debts.” 


However Balasubrahmanyan, J., who had 
occasion to consider this question in his judg- 
ment dated 23rd' March, 1978, in C.M.A. No. 
569 of 1975 (Annamalai and two others v. Saras- 
wathi Ammal and another!) differed from the view: 
of N.S. Ramaswami, J, and according to: 
Balasubrahmanyan, J., the normal construction 
of the provision does not make a distinction or- 
discrimination between an application filed by 
a judgment-debtor and an application filed 
by a decree-holder and the absence of a 
comma cannot be relied on for imputing any 
such discrimination to the legislature. It is in 
the context of these two decsions that we have 
to consider what exactly is the correct construc- 
tion of section 15 (1) of the Act. We are of 
the opinion that the view taken by Balasubrah-- 
manyan, J., is correct and the view taken by 
N.S. Ramaswami, J., does not represent the 
true legal position. In our view, there is abso- 
lutely nothing in the section or in the Act to 
indicate as to why there should be a discri- 
minating treatment between an application 
filed by a judgmant-debtor and an application 
filed by a decree-holder. On the other hand, 
a perusal of the different provisions of the Act 
will show that it is the scheme of the Act itself, 
which provides a period of six months as th 
perica of limitation for a judgment-debtor t 
le an application. Section 14 of the Act 
contains provisions as to costs in certain cases.j, 
Sub-section (1) of that section states: 


“Where a decree is passed against any debtor 
in a suit instituted on or after the lst March, 
1972, the Court shall allow only such costs. 
as would have been allowable if the suit 
had been filed for the amount of the debt. 
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as scaled down in accordance with the pro- 
visions of this Act, and where in any such 
case adecree has been passed before the 
publication of this Act the Court shall on 
application by the judgment-debtor within 
six months from the publication of this Act, 
amend the decree accordingly.” 


Section 18 of the Act contains some special 
provision in the case of certain sales of movable 
property and the section states: 


“Where in execution of any decree, any 
movable property of any debtor has been sold 
_on or after the Ist March, 1972, any judg- 
ment-debtor may, within six months from 
the publication of this Act, apply to the Court 
for an order that the provisions of section 7 
and of sections 10 and 11 be applied to the 
decree, and the Court, shall if satisfied that 
the applicant is a debtor entitled to the 
benefits of those sections, apply the same 
and order the decree-holder to refund 
any sum received by him on or after the Ist 
March, 1972, in excess of the amount to 
which he would have been entitled if the 
property had not been sold.’ 













hus it will be seen that sections 14 and 18 of 
the Act expressly state that an application by 
a judgment-debtor has to be made within a 
period of six months from the date of the publi- 
‘cation of the Act, In such a context, the ques- 
tion that arises for consideration is, is there 
y justification for making a departure from 
is scheme with reference to an application 
o be filed by a judgment-debtor under section 
fof the Act. In other words, is there anything 
cial or unique in section 15 in order to 
mpel the Court to tuke a view that with 
eference to that section, the period of limita- 
ition prescribed therein will apply only to an 
‘application filed by a deeree-holder and will 
fot apply to an application filed by a judg- 
ent-debtor, though the application filed by 
{both may be for the same relief. In our view, 

here is absolutely no rational basis for making 
a distinction between an application filed by 
4a judgment-debtor and an application filed by 
a decree-holder under section 15 of the Act 
and to provide for a period of limitation of six 
months, only for an application to be filed by 
the decree-holder. It may also be pointed 
out that if the argument of the learned 
counsel for the appellants is to be accepted, 
there will be no period of limitation whatever 
for an application tobe filed by a judgment- 
debtor. 
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4- There is another interesting feature which 
can be noticed in this context. As section 15 
(1) of the Act talks of an application both by 
a judgment-debtor and by a decree-holder for 
amendment of a decree, we asked the learned 
counsel appearing for both sides to indicate 
even a single case in which a decree-holder may 
conceivably file an application for amendment 
of the decree under that section. Except for 
stating that a wel) meaning and well intentioned 
decree-holdor, with a view to benefit the judg- 
-ment-debtor in accordance with the provisions 
of the Aet, may file an application for an 
amendment of the decree, they represented that 
no other application by a decree-holder can 
even be conceived. If that be the case, 
could it have been the intention of the legis- 
lature that in a rare caso where an applica- 
tion is filed by a decree-holder for the benefit 
of the judgment-debtor there should be a period 
of limitation, but in a case where a judgment- 
debtor files an application for his own benefit, 

_ there should be no period of limitation what- 
ever? We are unable to hold that the legis- 
lature could have intended any such conse- 
quence, particularly sn view of the gencral 
practice that when a benefit is conferred on a 
person and that person is also given a remedy 
for the purpose of enforcing that benefit, the 
legislature prescribes a period of limitation 
only for that person to enforce the benefit. 
Therefore merely as a matter of construction 
of the statutory provision as it is we are not 
able to find any rational basis for making a 
discrimination between an application filed by 
a judgment-debtor and an application filed 
by a decree-holder in providing a period ‘of 
limitation only for the application filed by the 
decree-holder and not for the application filed 
by the judgment-debtor. 


5. Independent of the above view of ours on 
the language ofthe section read in the con- 
text of the scheme as well as the object of the 
Act, we are of the opinion that no reliance can 
be placed on the absence ofa comma, as has 
been done by N.S. Ramaswami, J., for coming 
to the conclusion that the provision -dealing 
with limitation is meant to be applied only to 
an application filed by a decree-holder. 


6. All text-book writers are of the unanimo 

view that a punctuation mark cannot have 

controlling effect in the construction of a statu 
tory provision though it may be of some 
assistance in the case of ambiguity. So long as 
the language is clear and the purport of the 
stautory provision in unambiguous, the 


* 
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[absence or presence of a punctuation mark 
cannot have the effect of distorting the statutory 
provision, 


7. It is stated in “Maxwell on the Interpreta- - 


tion of Statutes’’ Twelfth Edition at page 14 
as follows :— 


«Where it is necessary to give a provision a 
particular construction which is at variance 
with the way in which the section is punctuat- 
ed, it may beread as though there were 
in fact punctuations where none appears 
on the face of the Act.” 


g. The position has been more clearly explain- 
ed by Crawford in “Statutory Construction 
—IJnterpretation of Laws” at pages 342-343 
as follows: 


“Of course, the punctuation of a statute may 
lend some assitance in its construction, but 
when the intention of the statute and the 
punctuation thereof are in conflict, the 
former must control, even where the 
punctuation is regarded as apart of the 
statute. In other words, the punctuation 
will not control the plain meaning of the 
text of an enactment. It is subordinate to 
the text, and the retention of a word is of 
far more importance than the position of a 
comma. Indeed the Court may punctuate or 
disregard existing punctuation, or repunctu- 
ate in order to give the legislative inten- 
tion effect?’, 


Though there had been a particular view in 
England before 1850, since when punctuation 
marks started appearing in statutes, still even 
the English Courts did not hold that the 
punctuation marks controlled the meaning of a 
statute. In every case the intention must be 
gathered from the context to which the words 
relate and the presence or absence of a punctua- 
tion mark cannot conclusively determine the 
meaning of the statute. The Courts in this 
country have consistently taken this view. 


9. The Judicial Committee of the Privy 
Council in Maharani of Burdwan v. Murtunjoy 
Singh and others,) observed: 


“But their Lordships think that it is an error 
to rely on punctuation in construing Acts of 
the Legislature”. 
10. The Supreme Court in Aswini Kumar Ghose 
and another v. Arabinda Bose and another’ had to 
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consider the scope of section 2 of the Supreme 
Court Advocates (Practice in High Courts) Act, 
1951. The relevant provision which the 
Supreme Court had to consider was: 


“Notwithstanding anything contained in the 
Indian Bar Councils Act, 1926, or in any 
other law regulating the conditions subject 
to which a person not entered in the roll of 
Advocates of a High Court may be permitted 
to practise in that High Court every Advo- 
cate of the Supreme Court shall be entitled 
as of right to practise in any High Court 
whether or not he is an Advocate of that 
High Conrt”’, 

The contention and the reasoning are dealt 

with in the following observations of 

B.K. Mukherjea, J: 


11. “The contention of Mr. Ghosh is that ona 
proper construction of the language of the 
clause, the whole of the Bar Councils Act and 
not merely those provisions in it, which relate 
to disabilities attaching to Advocates of other 
High Courts, must be deemed to be eliminated, 
so that the right of practising that is conferred 
by the section is to be exercised without the 
restrictions or limitations flowing from any of 
the provisions of the Bar Councils Act. In 
support of his contention that the whole of the 
Bar Councils Act isexcluded by the opening 
clauses Mr. Ghosh lays great stress on a 
comma, which separates the Bar Councils 
Act and the figures and words that follow, 
from the expression ‘or in any other law’ 
which comes immediately after that. 


12. He says further that under the ordinary 
rules of interpretation the adjectival phrase 
‘regarding (sic) the conditions etc,’ should 
be taken to apply te the word or phrase 
immediately preceding it and not to the 
remoter antecedent term or expression. These 
arguments, though they have an air of plausibi-« 
lity about them, do not impress me much. 
Punctuation is after all a minor element in the 
construction ofa statute, and very little 
attention is paid to it by English Courts. 
Cockburn, CJ. said in Stephenson v. Taylor. 
On the Parliament Roll there is no punctua- 
tion and. we therefore are not bound 
by that ia the printed copies’. It seems, how- 
ever, that in the vellum copies printed since 
1850 there are some cases of punctuation, and 
when they occur they can be locked upon asa 
sort of contemporanea expositio see Craies on 
Statute Law, page 185 when a statute is care- 
fully punctuated and there is doubt about its 
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meaning, weight should undoubtedly be 

iven to the punctuation, vide Crawford on 

tatutory Construction, page 343. I need not 
deny that punctuation may have its'uses in 
some cages, but it cannot certainly be regarded 
as a controlling element and cannot be allowed 
to control the plain meaning ofa text (ibid)”. 


13. A similar question arose in Regina v. 
Governor of Brixton Prison Ex. parte Naranjan 
Singh? referred to by Balasubrahmanyan, J., in 
his judgment to which we have drawn atten- 
tion. Thatcase involved the construction of 
section 10 of the Fugitive Offenders Act, 1881 
and that section read as follows: 


“Where it is made to appear to a superior 
Court that by reason of the trivial nature of 
the case, or by reason of the application 
for the return of a fugitive not being made 
in good faith in the interests of justice or 
otherwise, it would, having regard to the dis- 
tance, to the facilities for communication, 
and to all the circumstances of the case, be 
unjust or oppressive or too severe a punish- 
ment to return the fugitive either at all or 
until the expiration of a certain period, such 
Court may discharge the fugitive either 
absolutely or on bailor order that he shall 
not be returned until after the expiration of 
the period named in the order, or may 

such other order in the premises as to the 
Court seems just”. 


The rival interpretations of that section con- 
cerned the meaning in the context of the words 
“or otherwise”, and that controversy arose in 
view of the absence of acomma, after the 
words ‘‘interests of justice”, Lord Parker, OJ., 
took the view that the Court's discretion to 
discharge a fugitive could be exercised in any 
case in which the return of the man would be 
unjust or oppressive, or too severe, and it was 
not confined to a case in which the application 
appeared not to have been made in good 
faith. The Court rejected the contention based 
on the absence of the punctuation matt, 
namely, a comma, in between the words “ia 
the interests of justice,” and ‘‘or otherwise”. 


14. Before the Bombay High Court in Bijibai 
Saldhana v. Rama Manohar Thanau Mishra and 
another? a similar argument based on the 
absence of a comma was advanced and the 
Court held that it was well-known that punctua. 
tion could not be regarded as a controlling 
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factor and could not be allowed to control the 
plain meaning of a text. 


15. Similar argument was aduanced before 
this Court (Ramanvjam, J.) in Dr. N. Natesar 
v. Mrs. S. Santhalakshmi1. In that case the 
argument turned upon the definition of the 
term ‘tenant’ contained in section 2 (8) of 
the Tamil Nadu Buildings (Lease and Rent 
Control) Act, 1960. That provision defined 
the tenant as meaning ‘‘any person by whom or 
on whose account rent is payable for a build- 
ing and includes the surviving spoese, or any 
son, or daughter, or the legal representative of 
a deceased tenant, who had been living with 
the tenant in the building as a member of the: 
tenant’s family upto the death of the tenant.’* 
The argument that was advanced in that case 
was that because there was a comma after the 
expression “surviving spouse” and before the 
expression “or any son or daughter” even the 
son or daughter or a tenant would be deemed: 


‘to be a tenant for the purposes of the Act. 


Ramanujam, J., rejected that contention. The 
learned Judge observed: — 


“I am of the opinion that the definition will 
only take in sons or daughters or the legal 
representatives of the tenants only after the 
death of the tenant and not when the tenant 
himself is alive. To construe otherwise will 
lead to considerable absurdities and anoma- 
lies. Even when the tenant is alive if his 
sons and daughters are to be treated ar 
tenants, there will be more than one tenant 
in respect of the same building and they 
may independently seek the protection of 
the Act in respect of the same building. If 
the statute, intended to confer a benefit also- 
on the other members of the tenant’s family it 
could have specifically stated so. I am 
not inclined to agree with the learned 
counsel for the respondent that the punctua- 
tion between the words “surviving spouse” 
and ‘or any son and daughter” showed 
that the word ‘surviving’ qualified only 
spouse and not the son and daughter. The 
punctuation though regarded as a guide for 
the interpretation of a: statutory provision, 
it cannot be conclusive. Odgers in his “The 
Construction of Deedsand Statutes’, 4th 
Edition, page 249 says. 


‘The title, marginal notes and punctuation in 

a statute are regarded merely as contemporanea. 

expositio “‘which though useful as a guide to 

a hasty inquirer” ought not to be relied upon 
_ in construing an Act of Parliament’. 





en 


1, (1971) 2 M.L.J. 164. 


4 


1] 


Maxwell ‘on the Interpretation of Statutes’ at 
page 14 of the 12th Edition also points out 
that: 


‘‘Where it is necessary to give a provision a 
particular construction which is at variance 
with the way in which the section is 
punctuated, it may be read as though there 
were in fact punctuations where none 
appears on the face of the Act.” 


Though punctuation can be regarded asa 
kind of contemporanea expositio it cannot be 
treated as forming part of the statute itself. 


16. Lastly, Ramaprasada Rao, 7., as he then 
was, had to deal with the question is relation to 
section 139(1) of the Income-tax Act, 1961 
in Makendrakumar Ishwarlal & Co, and others 
v. Union of India and others.) In that case the 
learned Judge observed: 


“Even on the question whether the punctua- 
tion adopted in sub-clauses (a) and (b) 
*gives a guide to the interpretation put upon 
it by the learned counsel for the petitioner, 
I am inclined to agree with him. No 
doubt, for historic reasons, English Courts 
were chary to be guided by punctuation 
marks in statutes as no preliminary rule 
contained any punctuation. But in an 
epactment like the Indian Income-tax Act, 
where meticulous care has been taken to 
punctuate the provisions and the sections 
contained therein, it would not be inappro- 
priate if such a punctuation of a particular 
provision ig also taken into consideration 
for purposes of interpreting the relevant 
provision. This is on the principle of 
contemporanea expositio.” 


Thereafter the learned Judge extracted a 
passage from the judgment of the Supreme 
Court ia Aswini Kumar Ghose and another v, 
Arabinda Bose and another which we ourselves 
have already extracted. 


Having regard to the above general principles, 
weare not able to hold that on account 
of the mere absence of a comma before 
the expression ‘‘six months” the period of 
tlimitation of six months prescribed in section 
15 (1) of the Act applies only to an application 
by a decree-holder. 


17. Apart from the general principles referred 
to above, we are not able to discern any 
1. (1973) 91 LT.R. 101, 

2. 1952 S.0.J. 568: A.I.R. 1952 S.Q. 369, 
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rational basis or justification whatever for the 
Legislature making a distinotion between an 
application filed bya decree-holder and an 
application filed by a judgment-debtor and 
hence we are unable to attribute any intention 
to make such a discrimination to the Legisla- 
ture. As we have pointed out already, if the 
contention put forward on behalf of the 
appellants is to bs accepted, the result will be 
that there will be no peried of limitation for 
a judgment-debtor to file an application under 
section 15 (1) of the Act, while there will be a 
period of limitation for a decree-holder to 
file an application, for which discrimination no 
justification is conce: vable or discernible. 


18. Under these circumstances, we are unable 
to share the view expressed by N.S. Rama- 
swami, J.,and we hold in the present case 
that the application in question filed by the 
appellants herein, which was admittedly beyond 
s{x months from the date of the publication of 
the Act, namely, 15th December, 1972 was 
clearly barred by limitation and hence liable to 
be dismissed. Accordingly the appeal fails 
and is dismissed. There will be no order as 
to coats. 


R. 8. 





Appeal dismissed 


IN THE HIGH COURT OF JUDICA 
AT MADRAS. 1 noe 


eo Ismail and S. Nainar Sundaram 


The Deputy Managing Director (Tech 
Indian Airlines, “Airlines House”, New 
Delhi and others. Appellants® 


D. 


W.B. Correya Respondent. 


(A) Constitution of India (1950), Article 226— 
Employer and employee—Domestic enquiry against 
employee—Charge of misconduct—Witnesses examined 
at preliminary enquiry—Statements recorded not put to 
witnesses at the time of regular enquiry—Valus of 
cross-sxamination— Natural justice violated—Orders 
of employer removing employee quashed. 

(B) Standing Orders in Annexure 1y to the Air Lines 
Corporation Employees Service Rules and Establish- 
ment Orders, Regulation 27—Scope. 


It was not in dispvte that a statement given 
by a witness at the preliminary enquiry could 
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be made use of in a regular enquiry. But 
before that could be made use of, certain 
conditions should be fulfilled. It was not 
necessary that the witness should read out the 
statement itself or parrot-like repeat what he 
had stated therein. But, he should at least 
affirm the contents of the statement by stat- 
ing that, he made the statement and he stood 
by iu contents. (Para. 6.] 


If the statement was not put tothe witness 
and he had not been given an opportunity to 
affirm the same, there was in fact no evidence 
of that witness in the course of the chief exami- 
nation at all and it was very doubtful whether 
such a statement notwithstanding copies there- 
of had already been furnished to the worker, 
could be used as substantive evidence against 
the worker concerned. [ Para. 7.] 


The principal aims of cross-examination are 
to deatroy material particulars of the evidence- 
in-chief, to weaken the evidence where it 
cannot be destroyed, to elicit new evidence 
helpful to the party cross-examining and to 
undermine the witness or shake his credit by 
showing that he cannot be trusted to speak 
the truth or that he is deposing, however 
honestly, to matters of which he has no real 
knowledge. Cross-examination was the most 
effective and efficacious test which law had 
devised for the discovery of truth. Gon- 
sequently any impairment of this right whether 
deliberately or accidentally, would have the 
effect of preventing a person who cross- 
examines from establishing the truth. [ Para. 8.] 


If a witness had made a contemporaneous 
record of what he bas seen or heard, the same 
can bs used for refreshing his memory in the 
course of his giving evidence. A statement 
made by him at the stage of a preliminary 
enquiry is not however a record made by 
him of what he saw or heard contemporane- 
ously. Where statements had been taken 
from certain persons before the regular 
enquiry behind the back of the person accused 
of certain acts or misconduct and those 
persons were called as witnesses at the regular 
enquiry but without putting such statements 
to them or asking them whether the contents 
of such statements were made by them and 
whether they stood by them, copies of such 
statements were found in their hands when 
answering questions put during cross-examina- 
tion, the enquiry is contrary to the well- 
established principles that have to regulate 
proceedings before any judicial or quasi- 
eudicia! authority and even in a domestic 
juquiry. [Paras. 9, 5.] 


THE MADRAS LAW JOURNAL REPORTS 


L1 


(1979 


Under Regulation 37 of the Standing Orders 
(Regulations) in Annexure IV relating to Air 
Lines Corporation Employees’ Service Rules 
and Establishment Orders, where the person 
accused of certain acts or misconduct did not 
admit the charges in his Explanation, the 
moment the Enquiry Officer called the 
witnesses produced by the management in the 
instant case he had to examine them on the 
points not admitted by the respondent and 
allow them to be cross-examined. Failure 
to do so renders the impugned order liable to 
be quashed. [Para 11.) 


Cases referred to:— 
State of Mysore vw. Shivabasappa  Shivappa 
Makapur, (1963) 2 S.C.R. 948: (1963) 2 


S.C.J. 104: A.LR. 1963 8.C.375; Khardah and 
Company Ltd. v. The Workmen, (1964) 3 S.C.R. 
506: (1965) 1 S.C.J. 97- A.I.R. 1964 S.C. 719; 
M/s. Kesaram Cotten Mills Lid. v. Gangadhar, 
(1964) 2 S.C.R. 809: (1965) 1 S.C J. 71: A.LR. 
1964 S.C. 708; Central Bank of India Lid. v. P.C» 
Jain, (1969) 1 S.C.R. 735: (1969) 2 S.G.J. 
583: (1969) M.L.J. (Crl.) 748: A, I.R. 1969 
S.C. 983. a 


Appeal under clause 15 of the Letters Patent 
against the order dated 2nd July, 1976 of 
Mr. Justice Ramanujam and made in 
the exercise of the Special Original Jurisdic« 
tion of the High Court in W.P. No. 4153 of 
1974, presented to the High Court under 
Article 226 of the Constitution of India to 
issue a writ of certiorari calling for the records 
connected with the Order dated 22nd April, 
1974 in No, HPDO 1/02721 and passed by the 
Deputy Managing Director (Technical) Indian 
Airlines, Airlines House, New Delhi confirm- 
ing the order of removal passed against the 
petitioner by the Dhurector of Operations, 
Indian Airlines, Airlines House, New Delhi, in 
his Proceedings dated 7th February, 1974 in 
HPDO. 1/02721 and quash the order dated 
22nd April, 1974. 


G.B. Pai for C. Ramakrishna, N.G.R. Prasad and 
M. Shakir Ali, for Appellants. 


R. Nadanasabapathi, for Respondent. 
The Judgment of the Gourt was delivered by 


Ismail, 7.—This is an appeal by the respon- 
dents in W.P. No. 4153 of 1974 against the 
judgment and order of our learned brother 
Ramanujam, J., dated 22nd july, 1976, allow- 
ing the Writ Petition and quashing the orders 
of the first and second appellants herein. The 
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facts are within a very short compass. 
respondent herein was omployed as Flight 
Steward in the Madras Branch of the Indian 
Airlines. On 24th July, 1973, the following 
three charges were framed against him in 
respect of his alleged conduct in Operations 
Offices and Departure Lounge on 19th July, 
1973 :— 


{i) “even though not on duty, he was found 
in the above offices appearing to be under 
the influence of liquor; 


(ii) he behaved in a rude, indecent and 
abusive manner towards Capt; N.M. Pereira 
Officiating Operations Manager, by talking 
to him in an aggressive and threatening 
manner; and 


(iit) he created a scene in the Departure 
Lounga, where passengers were seated, by 
shouting and using abusive and threatening 
language towards Capt. Pereira. 


According to the management. the cenduct 
which constituted the subject-matter of the 
said three charges, was in violation of the 
Standing Orders (Regulation) 16 /11), 16 (13) 
and 16 (18), a mistake for 16 (8). By the 
said charge memo, the respondent was asked 
to give his Explanation to the said three charges. 
Itis not necessary to refer to the subsequent 
correspondence that passed between the 
respondent and the management in view of 
the narrow compass within which this appeal 
lies. Itis enough to point out that finally an 
enquiry was conducted by one Thiru R.R. 
Singh into the charges. After the conclusion 
of the enquiry, the Enquiry Officer submitted 
his report to the effect that al) the three charges 
had been proved. On the basis of the said 
findings, a notice dated 14th December, 1973 
was issued to the respondent herein asking him 
to show cause why he should not be removed 
from service. The respondent submitted his 
representation to the show cause notice ðn 
Sth January, 1974. However, by an order 
dated 7th February, 1974 the conclusion of 
the Enquiry Officer was confirmed and the 
second appellant. removed the respondent from 
service. Against the said order of removal the 
respondent appealed tothe Assistant Managing 
Director, Indian Airlines, New Delhi, who by an 
order dated 22nd April, 1974 dismissed the 
appeal holding that the action taken by the 
second appellant was justified. The respondent 
thereafter filed W.P. No. 4153 of 1974 on the file 
of this Court praying for the issue of a writ o 
certiorari to quash the orders of removal passed 


against him. s 
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The 2. We shall refer to some of the main points 


of attack against the orders made by the 
respondent a little later. One of the points 
taken by the appellante herein was a pre- 
liminary one in the sense that no petition for 
the issue of a writ of certiorari will lie against 
the orders of appellants 1 and 2. The learned 
Judge overruled that objection and held that 
the writ petition was maintainable, Before 
us in this appeal that objection was not urged 
and, therefore, we are not concerned with that 
preliminary objection and we are concerned 
only with the case on merits. 


As far as the merits are concerned, the 
respondent herein in the writ petition impugned 
the validity of the orders passed by the 
appellants herein on several grounds. The 
very first ground put forward as Ground 
No. 1 inthe affidavit filed in support of the 


-writ petition is:— 


“Admittedly a peelioinary enquiry was 
conducted behind the back of the peti- 
tioner. In the regular enquiry which was 
conducted on 4th October, 1973 and on 
the subsequent dates, no witness produced . 
by the department was examined-in-chief 
by the department. All the witnesses pro- 
duced by the department were having 
their prior statements recorded to the preli- 
minary enquiry. The petitioner was straight- 
away asked tocross-examine the witnesses 
with relation to the statements given by 
these witnesses in the preliminary enquiry. 
The petitioner orally objected, but his 
objection was overruled by the enquiry 
officer. That the witnesses were having in 
their hands the statements recorded in the 
preliminary enquiry is abundantly made 
clear in the enquiry proceedings. In answer 
to a question put by the petitioner, Capt. 
N. M. Pereira has stated that ‘it is all given 
in para 2 of my statement’. At one time 
when a question was put by the petitioner 
to Capt. S. L. D’ Souza the enquiry officer 
advised the petitioner that the question did 
not arise from the statement of Shri 
D’ Souza and therefore it was not consi- 
dered relevant. All these would go to show 
that the departmental witnesses never gave 
any statement of their own in the regular 
enquiry. Therefore the whole enquiry, the 
report based on that enquiry and.the punish- 
ment based on the enquiry report are unsus- 
tainable in law. This irregular procedure 
resulting in much prejudice to the peti- 
tioner was pointed out to the enquiry officer 
orally by the petitioner at the time of 


262 


enquiry and in fact it was pointed out 
clearly in the written reply given by the 
petitioner on 5th January, 1974 to the 
second show cause notice issued by the 
punishing authority on 14th December, 
1973. But this has not been considered at 
all by the punishing authority at any 
time.” 


A perusal of the papers produced before the 
Court clearly shows that the respondent has 
persisted in this complaint all through. One 
other ground taken by the respondent in the 
petition was that the enquiry was contrary to 
elause 26 of the Standing Order (Regulations) 
concerning Discipline and Appeal of Indian 
Airlines. 


4 Ramanujam, J., himself has summarised 
the grounds put forward in support of the 
writ petition as four in number and mentioned 
them in his judgment as follows:— 


“The grounds on which the petitioner 
attacks the order of removal dre four in 
number. The first ground is that there 
have been vital and serious defects in the 
procedure followed by the Enquiry Officer 
which have vitiated the impugned order. 
Secondly it is contended that certain addi- 
tional documents which are necessary for 
establishing the petitioner’s defence have 
been denied to him and this amounts to the 
violation of the principles of natural justice. 
The third ground is that the disciplinary 
authority, the second respondent merely 
accepted the findings of the Enquiry Officer 
without any discussion of the evidence for 
and against and proceeded to impose the 
punishment without considering the various 
objections raised by the petitioner in his 
answer to the show cause notice. Fourthly 
it is contended that the appellate authority 
has merely affirmed the order of dismissal 
passed by the second respondent without 
considering the various objections raised by 
the petitioner in his grounds of appeal.” 


However, the learned Judge himself did not 
consider Grounds 2 to 4 elaborately and on 
consideration of Ground No. 1, he came to 
the conclusion that there had been violation of 
principles of natural justice. He also held 
that Regulation 27 has been violated. On 
these grounds, he allowed the writ petition. 
It is the order of the learned Judge allowing 
the writ petition that is challenged in the 
present writ appeal before us. 
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5. Now let us mention certain admitted 
facts in the present case: 


(1) Before a regular enquiry was conducted, 
statements were taken from certain persons 
behind the back of the respondent herein and 
those persons were called in as witnesses on 
behalf of the management in the regular 


enquiry subsequently conducted by Thiru 
R.R. Singh; 
(2) At the regular enquiry, the statements 


which the said nine witnesses had earlier 
made were not put to them and they were 
not asked to state whether the contents of 
the statements were made by them and they 
stood by the same or not; 


(3) The respondent herein was straightaway 
asked to cross-examine the sald witnesses, the 
respondent having been already furnished 
along with the memorandum of charges copies 
of statements made by those witnesses at the 


preliminary stage; and 


(4) The witnesses had in their hands the 
copies of statements earlier made by them and 
they gave answers to the questions put to 
them during the course of cross-examination 
with reference to the said statements they had 
already made, the copiesof which they had 
with them, 


6. Itis on these admitted facts the queation 
that arises for consideration is whether there 
had been a fair enquiry and a reasonable 
opportunity had been given to the respondent 
to prove his innocence with reference to the 
charges framed against him. It is not in disput 
that a statement given bya witness at the 
preliminary enquiry can be made useof in a 
regular domestic enquiry. But before that can 
be made use of in a regular domestic enquiry 
certain conditions must be fulfilled. It is not 
necessary that the witness must read out the 
statement itself or parrot-like repeat what he 
had stated in the statement. But, he must 
at least affirm the contents of the statement 
by stating that he made the statement and he 
stood by the contents of the statement. As 
pointed out by the Supreme Court in States of 
Mysore and others v. Shivabasappa Shivappa 
Makapur.+ 





1. (1963) 2S CJ. 104: (1963) 2 8.C.R, 943: A.LLR* 
1993 S.C. 375 at 378. 


“When the evidence is oral, normally the 
examination of the witness will in its entirety, 
take place before the party charged, who 
will have full opportunity of cross-examining 
him. The position is the same when a 
witness is called, the statement given 
previously by him behind the back of the 
party is put to him and admitted in 
evidence, a copy thereof is given to the 
party, and he is given an opportunity to 
cross-examine him, To require in that 
casc that the contents of the previous 
statement should be repeated by the witness 
word by word, and sentence by sentence, 
is to insist on bare technicalities, and rules 
of natural justice are matters not of form 
but of substance. In our opinion they are 
sufficiently complied with when ‘previous 
statements given by witnesses are read over 
to them, marked on their admission, 
copies thereof given to the person charged, 
and he is given an opportunity to cross 
examine them.” 


. If the statement isnot put to the witness 
and he had not been given an opportunity to 
affirm the same as indieated above, there is 

fact no evidence of that witness in the 
course of the chief-examination at all and it 
is very doubtful whether such a statement, 
notwithstanding copies thereof had already 
been furnished to the worker, can be used as 
substantive evidence against the worker 
concerned. It is this aspect of the matter 
which weighed with Ramanujam, J., who 
held that the failure to put these statements 
to the witnesses and the witnesses not having 
affirmed their statements—not having stated 
that they stood by their statements—violated 
the principles of natural justice. No decision 
of any Court was brought to our notice by the 
learned counsel for the appellants holding 
thar this requirement need not be satisfied 
aven in a domestic enquiry. On the face 
of it, the procedure followed by the Enquiry 
Officer is certainly defective, detrimental and 
prejudicial to the case of the respondent 
herein. 


8. However that is not all. Not only the 
witnesses were not asked to affirm the state- 
ments which they had previously made and to 
state whether they stood by the statements or 
not, they were also allowed to use the state- 
ments they had earlier given for answering 
the questions put to them during the course 
of cross-examination by the respondent. To 
say the lease, that is to make a mockery of 
the cross-cxamination itself. In fact whenever 
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a witness is examined or cross-examined, one 
of the objects of the cross-examining party is 
to prove that the veracity of the witness cannot 
be accepted, he has given conflicting versions 
and his case has not been consistent and 
therefore he was not speaking the truth or at 
least he was not sure of what he saw or what 
he heard. All these things can be established 
by several methods. If there is an earlier 
statement given by a witness and subsequently 
he was called upon to depose in the coursa 
of the enquiry, the inconsistency between the 
two can be taken advantage of by the 
other side for the purpose of calling upon the 
Enquiry Officer not to accept the evidence of the 
witness, Similarly, the inconsistency between 
what a witness stated in the chief-examina- 
tion and what he stated in the cross-examina- 
tion, can be taken advantage of by the cross- 
examining party to request the Enquiry Officer 
not to accept and rely upon the evidence of 
that witness in view of the inconsistency. Ifa 
method is adopted which will avoid all possibi- 
lities of a witness being ever inconsistent at all, 
as has happened in the present case, the other 
side is denied a valuable opportunity to 
establish his innocetite and to show that what 
was spoken against him was not true. It is 
well-recognised that the principal aims of cross- 
examination are to destroy material particulars 
of the evidence-in-chief to weaken the evidence 
where it cannot be destroyed; to elicit new 
evidence helpful to the party cross-cxamining 
and to undermine the witness or shake hia 
credit by showing that he cannot be trusted 
to speak the truth or that he is deposing, 
however honestly, to matters of which he has 
no real knowledge. It has always been 
recognised that cross-examination is the mos 
effective and efficacious test which law has 
devised for the discovery of truth. Consequently 
any impairment of this right, whether delibera- 
tely or accidentally, will have the effect of 
preventing a person who cross-examines fro 
establishing the truth. . 











9. Equally itis well-settled that ifa witness 
had made a contemporaneous record of what 
he has secn or heard the same can be used 
for refreshing hls memory in the course of his 
giving evidence. But certainly a statement made 
by him at the stage of a preliminary enquiry 
canpot be said to be a record made by him of 
what he saw or heard contemporaneously and 
therefore what has happened in the present 
case is contrary to the well-established 
principles that have to regulate proceedings 
before any judicial or quasi-judicial authority 
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and even in a domestic enquiry. In fact as 
we pointed out already, in this particular case 
admittedly the statements given by witnesses 
behind the back of the respondent, were in 
the hands of the witnesses when they gave 
answers to the questions put during the course 
of cross-examination, The very objectof 
the cross-examination is to find out whe- 
ther the witness is sticking on to what 
he has stated in the course of his chief 
examination or whether he has mads any 
statement contrary te the facts or whether 
there is any contradiction between what he 
has stated in chief-examination and what he 
states in cross-examinacion. Any such oppor- 
tunity which the respondent was entitled to 
have, was totally denied to him by the pro- 
cedure adopted by the Enquiry Officer in the 
present case. As we pointed out already, the 
respondent had been making a grievance of 
this procedure throughout, in his explanation to 
the second show cause notice and in his 
grounds of appeal to the appellate authority. 
But neither of the authorities had any answer 
to this complaint except to totally ignore the 
same. From what we have pointed out 
already itis clear that what happended actu- 
ally in this case is only a mockery of enquiry 
and not an enquiry in the real sense of a 
person accused of certain acts or charged with 
certain misdemeanour or misconduct getting 
a real opportunity to defend himself or to 
establish the truth. 


40. In Khardah and Go., I4d. w. The Workment 
the Supreme Court observed: 


“Normally, evidence on which the charges 
are sought to be proved must be led at such 
an enquiry in the presence of the workmen 
himse)f. It is true that in the case of depart- 
mental enquiries held against public servants, 
this Court has observed in the State of 
Mysore v. Sivabasappa Shivappa® that if the 
deposition ofa witness has been recorded 
by the enquiry officer in the absence of the 
public servant and a copy thereof is given to 
him and opportunity is given to him to crosg« 
examine the witness after he affirms in a 
general way the truth of his statement already 
recorded, that would conform to the require- 
ments of natural justice; but as has been 


e 





1. (1964) 3 S.CR. 506: (1965) 1 &OJ.97: ALR. 
1964 8,0.719 at 722. 

2. (1962) 2 S.C.R. 943: (1963) 2 S.C.J. 104: ALR. 
1963 S.O 375, 
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emphasised by this Court in’ M/s. Kesoram 
Cotton Mills Ltd. v. Gangadhar, these 
observations must be applied with caution to 
enquiries held by domestic Tribunals against 
the industrial employees. In such enquiries, it 
is desirable that all witnesses on whose testi- 
mony the management relies in support of 
its charge against the workman should be 
examined in his presence. Recording evid- 
ence in the presence of the workman concer- 
ned serves a very important purpose. The 
witness knows that he is giving evidence 
against a particular individual who is present 
before him. and therefore, he is cautious in 
making his statement, Besides, when evid- 
ence is recorded in the presence of the 
accused person, there is no room for persuad- 
ing the witness to make convenient state- 
ments and it is always easier for an accused 
person to cross-examine the witness if his 
evidence is recorded in his presence. There- 
fore, we would discourage the idea of record- 
ing statements of witnesses ex parte and 
then producing the witnesses befor¢ the 
employee concerned for cross-examination 
after serving him with such previously 
recorded statements, even though the witn- 
eases concerned make a general statement 
on the later occasion that their statements 
already recorded correctly represent what 
they stated.” i 
The above decision and a number of others 
have been eonsidered by the Supreme Court 
in Central Bank of India Ltd., v. P.G. Fain.® For 
the above reasons, we agree with the conclu- 
sions of Ramanujam, J., that in this case there 
had been a.denial of an effective opportnnity 
to the respondent to defend himself and a 
violation of the principles of natural justice. 


J1. There is yet another ground on which 
also the writ petition filed by the respondent 
has to be allowed. Chapter XIII of the 
Indian Airlines Corporation Employees’ 
Service Rules and Establishment Orders, 
deals with discipline and appeals. Rule 78 
states — 


“The Corporation may from time to time 
issue Standing Orders governing the conduct 
of their employees. A breach of these order® 
will amount to misconduct”. 





1, (1964)2 S.G.R. 809: (1965) 1S.CJ. 71: ALR. 
1964 S.O. 708. 


2. (1969) 1S.0.R. 735; (1969)2 8.C.J, 583: (1969) 
NLL J. (Crl.) 748: AIR, 1969 S.C. 983. 


Yj DY. MANAGING DIREGTOR (TEGH.) INDIAN AIRLINES v. GORREYA (Ismail, 7.) 


Annexure IV contains Standing Orders 
(Regulations) concerning discipline and 
appeals. Regulations 26 and 27 are important 
in the context of the complaint made by the 
respondent herein. The said Regulation 
reada as follows: 


“26. When there is a rimap facie case 
against an employee or the explanation refer- 
red to in Rule 25 ix unsatisfactory, the 
competent authority shal! take cognizance 
of the case and pass order for initiation of 
disciplinary proceedings, which will be 
conducted as follows: 


(a) The grounds on which it is proposed to 
take action against the employee should be 
reduced into definite charges with a state- 
ment Of allegations enumerating all the facts 
and circumstances on which the decision to 
start proceedings against him was taken. 
(b) the charges should be communicated to 
the official concerned in the form at 
Appendix 1, along with the order of suspen- 
sion if any, and he should be asked to put 
in, by a prescribed date, a written state- 
ment of his defence, and to state whether 
he desires to be heard in person, eross- 
examine witnesses appearing against him 
and to adduce oral evidence in his defence. 
One week at least should be allowed for 
submitting written statement of defence, 
including details about cross-examining and 
production of witnesses and being heard in 
person. 


27. After the written statement of the 
employee has been received, the enquiring 
officer shall give him a personal hearing, 
if the employee has requested ' the same. 
in case the employee has desired in his 
written statement, or the enquiring officer 
considers it necessary witnesses will be 
called and examined on such of the allega- 
tions a3 are not admitted in the explanation. 
The person charged shall be allowed to 
produce documentary evidence in his 
defence, to cross-examine the witnesses 
appearing against him and to examine any 
witnesses in his defence. Al] the proceed- 
ings will be recorded by the enquiring 
officer. But the enquiring officer may in 
his discretion refuse to call any witness for 
sufficient reasons which should be recorded 
in writing”. 

From the second sentence of Regulation 27, 

it is clear that a witness can be called on 

behalf of the management to prove the charge 
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made against the employee in either of the 
two contingencies, namély, in case the 
employee had desired in his written statement 
the calling for such witness or even when the 
employee has not expressed a desire, if the 
Enquiry Officer considered it nacessary. 
Whichever may be the contingency, what is 
important is that once such a witness ‘is called, 
he is to be examined on such of the allega- 
tions as are not admitted in the explanation. 
In this case admittedly the respondent did not 
admit the charges made against him in his 
explanation. Consequently, the moment the 
Enquiry Officer called the nine witnesses, he 
had to examine them on the points not 
admitted by the respondent in his explanation. 
Admittedly again, the same has not 
been done. In fact at one stage the 
fearned counsel for the appellants who 
argued the appeal wanted to contend that the 
second sentence occurring in Regulation 27 
does not convey that meaning. But the third 
sentence belied his contention, because the 
third sentence dealt with all the three rights 
to which the delinquent officer was entitled, 
namely the right to produce documentary 
evidence in his defence, to cross-examine the 
witnesses appearing against him and to examine 
any witnesses in his defence. Consequently, 
the examination of witnesses contemplated in 
the second sentence must be examination of 
witnesses produced by the management for 
the purpose of proving the allegations not 
admitted in the explanation of the delinquent 
employee. Once the purport of this provision 
Was recognised Mr. Pai who argued the appeal 
had really no answer to the complaint of the 
respondent that Regulation 27 had not been 
followed. It isnot in dispute before us that an 
enquiry conducted in violation of the regula- 
tions dealing with the enquiry, will be vitiate 

and this Court will have jurisdiction to quash 
the resultant order. Hence on this ground 
also the respondent was entitled to succeed. 


12. In view of these points which are basic in 
the enquiry itself, it is not necessary for us to 
consider the other complaints made by the 
respondent herein, even though every one of 
the complaints cannot be rejected as being 
without substance, we may point out that 
though the Enquiry Officer held that all the 
charges framed against the respondent were 
proved, the respondent in his explanation dated 
5th January, }974, took up the stand that the 
allegation against him that he was under the 
influence of liquor was not proved. However, 


266 


THE MADRAS LAW JOURNAL REPORTS 


[1979 


the second appellant in his order removing IN THE HIGH COURT OF JUDICATURE 


the repondent from service stated: 


“I have carefully examined your reply 
dated 5th January, 1974, to the show 
cause notice and do not find any substance 
in the centontiona raised therein. In regard 
to the findings of the Enquiry Officer on 
charge under clause 16(11) (which reads 
‘drunkenness, riotous, disorderly or indecent 
behaviour in the promises of the establish- 
ment), it is observed from the report of the 
Enquiry Officer that he has held you guilty of 
disorderly and indecent behaviour in the 
premises of the establishment. Therefore, your 
contention that drunkenness has not been 
established is totally unfounded”. 


As we pointed out already, we are not dealing 
with the merits of thec and we are merely 
pointing out by way of illustration that all the 
complaints of the reapondent on merits also 
cannot be said to be totally unfounded. Under 
these circumstances, the appeal fails and the 
same is dismissed with costs, Counsel’s fee 
Rs, 1,000. 


8). Appeal dismissed. 


AT MADRAS. 


Present:—M. M. Ismail and S. Nainar 
Sundaram, Ff. 


M/s. Moneys Transports, Tiruchirapalli 
Partnership Firm represented by its 
Partner Mrs. Prabavathi Kunchitha- 
padam. Appellant*® 


a 


The Tanjore Co-operative Marketing 
Federation Limited, Vijayapuram-Tira- 
varur, T, No. 898 represented by its 
Secretary. .. Respondent. 


Civil Procedure Code (V of 1908), Order 7, rule 10 
— Suit for recovery of money—Suit filed on 3rd 
October, 1970 in Sub-Court, Tiruchirapalli which 
had no jurisdiction—Plaint ordered to be returned to 
plaintiff on 23rd September, 1971 — Proper Court, 
Sub-Court, Nagapattinam—Plaint returned on 13th 
October, 1971 with endorsement of the Subordinate 
guage Llain filed on 14th October, 1971 before 
the Sub-Court at Nagapattinam— Limitation tried as 
a preliminary issus — Sub-judge, Nagapattinam 
holding that plaintiff should have received the plaint 
even on 23rd September, 1971 and accordingly 
dismissing the suit as barred by limitation — Appeal 
by plaintiff —Rule 10 of Order 7 mandatory—Plaintif 
could have received the plaint only on 13th October, 
1971 with the endorsement of the Sub-Judge at 
Tituckirapalli—suit held as filed within time. 


The plaintiff filed @ suit for recovery of money 
before the Subordinate Judge, Tiruchirapalli 
on 3rd October, 1970. Since that Court had 
no jurisdiction, on 23rd September, 1971, the 
learned Subordinate Judge ordered the return 
of the plaint, holding that the proper Court 
would be the Sub-Court at Nagapattinam. 
He also made an endorsement on 13th October, 
1971, noting that the plaint was returned only 
on 13th October, 1971. On the next day, 
14th October, 1971, the plaint was presented 
before the Sub-Court, Nagapattinam. There 
the respondent raised the plea of limitation 
asg one of the issues and it was tried as a 
preliminary issue. The learned Subordinate 
Judge, Nagapattinam held that the plaintiff 
should have received the plaint even on 23rd 
September, 1971 and that since the plaintiff 
received the plaint only on 13th October, 1971, 
the suit was barred by limitation when it was 
filed before it, Admittedly, the suit filed on 





*Appeal No. 582 of 1974, 15th June, 1978, 


1} M/S, MONEYS TRANSPORTS V. TANJORE GO=0P. MARETG, FED. LTD. (Ismail, F). 


3rd October, 1970 was within time. On the 

preliminary issue, the learned Subordinate 

eae Nagapattinam held the suit was barred 
limitation. On appeal by the plaintiff, 


Held: There is a difference between the Court 
by a judicial pronouncement ordering the 
return of the plaint for presentation to the 
proper Court and the office of the Court 
administratively actually returning the plaint 
to the party. Ordering the return of the plaint 
does not mean that the plaint was returned 
that day itself. [Paras. 2 and 3.] 


Rule 10 (2) of Order 7, Civil Procedure Code 
was a mandatory requirement for the purpose of 
showing when the plaint was presented in the 
original Court, when it was ordered to be 
returned, when it was actually returned and 
what was the ground on which it was directed 
to be returned. These requirements in the form 
of an endorsement on the plaint signed by the 
Judge himself were absolutely necessary for the 
purpose of avoiding any controversy before the 
Court to which the plaint was presented subse- 
quently on these particulars. The plaint was 
available for being taken return of only on 13th 
October, 1971 when the learned Judge made 
the endorsement as required by Rule 10 (2) 
of O-der 7, Code of Civil Procedure. By no 
stretch of imagination the appellant could 
have taken return of the plaint prior to 13th 
Ostober, 1971. [Para. 4.] 


Oase referred to:— 


Sayyed Shab Abdul Latif Mohideen Khadiri Suijatha 
Shabithullahi Sahib v. Mohammad Labbai, (1950) 
1 M.L J. 657: 63 L.W. 369: A.I-R. 1950 
Mad. 596. 


Appeal against the decree dated 30th April, 
1973 of the Subordinate Judge, Nagapattinam 
in Original Suit No. 65 of 1972. 


N. Srivatsamant, for Appellant. 


T.R. Mani and S. Gofalaratnam, for Respondent. 
The Judgment of the Court was delivered by 


Ismail, 3}:—This is an appeal preferred by 
the plaintiff in O.S. No. 65 of 1972 on the file 
of the Court of the Subordinate Judge, Naga- 
pattinam, dismissing the suit solely on the 
ground that the same was barred by limita- 
tion. The suit was filed by the appellant 
against the respondent ‘or recovey of a sum of 
Rs. 24,140 with interest. The suit was origi- 
nally instituted before the learned Subordinate 
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Judge, Tiruchirapalli, on 3rd October, 1970. 
There is no dispute that the suit so instituted 
was within time. The respondent herein took 
up the plea that the Sub-Court, Tiruchirapalli, 
had no jurisdiction to entertain the suit, and 
that the competent Court to entertain and 
dispose of the suit was the Sub-Court, 
Nagapattinam. This question whether the 
Sub-Conrt, Tiruchirapalli, had jurisdiction or 
not, was tried as a preliminary issue, and the 
learned District Judge-Trainee functioning as 
the Fourth Additional Subordinate Judge, 
Tiruchirapalli, by an order dated 23rd 
September, 1971, held that the Sub-Court; 
Tiruchirapalli, had no jurisdiction to entertain 
and dispose of the suit, and the competent 
Court to entertain and dispose of the suit was 
the Sub-Court, Nagapattinam, and ordered 
the return of the plaint for presentation to the 
proper Court. The learned Judge has actually 
made the endorsement on! the plaint only on 
13th October, 1971, noting that the plaint 
was actually returned on 13th October !97%. 
On the very next day, viz., 14th October 1971, 
the plaint was presented before the Sub-Conrt 
at Nagapattinam. Before the Sub-Court, 
Nagapattinam, the respondent herein took up 
the plea that the suit was barred by limita- 
tion and that plea was the subject-matter of 
the 11th issue for trial. In fact, it would appear 
that the respondent requested the Court to try 
this issue as a preliminary issue. The learned 
Subordinate Judge, Nagapattinam, having 
tried the issue as a preliminary issue, by judg- 
ment and decree, dated 30th April, 1973 accep- 
ted the plea of the respondent that the suit 
was barred by limitation and dismissed the 
suit. It is against this dismissal of the suit, 
the present appeal has been filed by the plain- 
tiff in the suit. 


2. As we have pointed out alredy, the suit 
has been dismissed only on the ground of 
limitation, and, therefore, we have to consider 
this appeal only on the question whether the 
suit was barred by limitation or not. For the 
purpose of considering this point, we have to 
find out what was the case put forward by the 
respondent before the learned Subordinate 
Judge, Nagapattinam, as regards his plea that 
the suit was barred by limitation. As we have 
pointed out already, there is no dispute that 
the suit as originally instituted in the Sub- 
Court, Tiruchirapalli, was not barred by limi- 
tation, and, therefore, the plea of limitation 
put forward by the respondent herein must 

ave reference to something that happened 


subsequently. In other words, the plea of the 
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raspondent was that the plaint having been 
ordered to be returned by the learned District 
Judge-Traince functioning as the Fourth Addi- 
tional Subordinate Judge, Tiruchirapalli by 
order dated 23rd September, 1971, the appel- 
lant herein should have taken return of the 
piaint immediately and presented the same 
before the Sub-Court, Nagapattinam, and 
ought not to have waited for 20 days and 
taken return of the plaint on 13th October, 1971 
and presented the same before the Sub-Court, 
Nagapattinam on 14th October, 1971. It is this 
interval of 20 days between the order directing 
the return of the plaint made by the learned 
Distriet Judge-Trainee (Fourth Additional 
Subordinate Judge), Tiruchirapalli, and the 
actual taking return of the plaint on 13th 
October 1971, that was alleged to have consti- 
tuted the delay in the presentation of the plaint 
to the proper Court, and, therefore, affected 
the period of limitation. Paragraph 11 of the 
order of the learned Distcict Judge-Trainee 
(Fourth Additional Subordinate Judge), 
„Tiruchirapalli, states as follows: 


“In the result, this Court has no jurisdiction 
to entertain this suit. The plaint is ordered 
to be returned for presentation to the proper 
Court having jurisdiction.” 


We emphasise the words “The plaint is ordered 
to be returned” contained in the order of the 
learned District Judge-Trainee (Fourth Addi- 
tional Subordinate Judge), Tiruchirapalli, dated 
23rd September, 1971. The plaint itself con- 
tains the following endorsement signed by the 
learned District Judge-Trainee (Fourth Addi- 
tional Subordinate Judge), Tiruchirapalli, on 
13th October, 1971: f 


“In the Court of 
Tiruchirapalli —Original Suit No. 


Name of the Plaintiff: 


the Subordinate Judge, 
477/1970 


M/s. Moneys Trans- 
ports, Tiruchy by 
its partner Mrs. Pra- 
bavathi Kunjithapa- 
tham. 

The Tanjore Co- 
operative Marketing 
Federation Limited, 
Vijayapuram, Tiru- 
varur. 


Name of the defendant; 


Date of presentation of the 


plaint: 3—10—70 
Date of order of return: 23— 9—71 
Date of actual return: 13—10—71 
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Vide 
attached. 


Sd/-P. Bhaskaran, 
District Judge-Trainee 
(IV Addl. Sub-Judge) 
18—10—71.” 


Reasons for return: judgment 


The endorsement shows that the date of the 
actual return was originally typed as ‘4th 
October, 1971°, but the same was scored out 
and altered to ‘13th October, 1971’, in the 
hand of the learned District Judge-Trainee 
(Fourth Additional Subordinate Judge) Tiru- 
chirapalli, who signed the endorsement on 
18th October, 1971. On the very next day. the 
plaint was presented to the Sub-Court, Naga- 
pattinam. There is no controversy about all 
these facts. By accepting the plea of the res- 
pondent that the appellans should have taken 
return of the plaint immediately and 
presented the same to the Sub-Court, Naga- 
pattinam on the next day after the order 
of the learned District Judge-Trainee (Fourth 
Additional Subordinate Judge), Tiruchirapalli, 
i. €., 24th September, 1971, the learned Subor- 
dinate Judge, Nagapattinam committed a 
grievous error in ignoring the statutory require- 
ments of Order 7, rule 10, Code of Civil Pro- 
cedure, as well as the actual endorsement 
made by the learned District Judge-Trainee 
(Fourth Additional Subordinate Judge), Tiru- 
chirapalli, and the purport of the order of the 
learned District Judge-Trainee (Fourth Addi- 
tional Subordinate Judge), Tiruchirapalli, 
dated 23rd September, 1971. By order dated 
23rd September, 1971, the learned District 
Judye-Trainee (Fourth Additional Subordinate 
‘Judge) ordered the return of the plaint, and 
that does not mean the plaint was returned that 
day itself. The order of the learned Judge will 
have to be fair-copied and signed and, there- 
after the officer will have to obtain the signa- 
ture of the learned Judge on the endorsement 
before the plaint can be returned to the party 
actually. The endorsement which we have 
extracted would show thet the office originally 
intended to obtain the signature of the learned 
Judge on 4th October, 1971, and that is why 
the date of the actual return was typed as 
4th October, 1971, but for some reason or 
other, the endorsement was placed for the 
signature of the learned Judge only on 13th 
October, J971, and the learned Judge while 
signing the endorsement on 13th October, 
1971, very rightly scored out the typed date 
‘4th October, 1971’, and put the date as ‘13th 
October, 1971’. By no stretch of imagina- 
tion the appellant can be held responsible for 


i) 


the District Judge-Trainee (Fourth Additional 
Subordinate Judge), Tiruchirapalli, signing 
the endorsement on 13th October, 1971. He 
had no means and no power to compel or 
force the learned Judge to sign the endorse- 
ment either on 23rd September, 1971 itself or 
immediately thereafter. Therefore, the appel- 
dant hereia cannot be blamed for something 
which the office of the Court and the Presiding 
Officer of the Court had to do. 


3. As we have pointed out already, there is 

difference between the Court, by a judicial 
pronouncement, ordering the return of the 
plaint for presentation to the proper Court 
and the office ofthe Court administratively 
actually returning the plaint to the party. The 
learned Subordinate Judge, Nagapattinam, in 
the present case has betrayed a total and 
complete ignorance of this difference when he 
accepted the plea of the respondent that the 
appellant herein should have taken delivery of 
the plaint then and there, i. e., on 23rd 
September, 1971, or immediately thereafter 
and presented the same to the proper Court 
immediately. It is not clear what exactly the 
learned Subordinate Judge, Nagapattinam, 
meant when he observed that the appellant 
should have taken return of the plaint on 23rd 
September, 1971 itself—whether the appellant 
should have snatched the plaint from the handa 
of the Judge or from the hands of the Officers 
who had the custody of the plaint without the 
proper procedure laid down in this behalf 
being followed. It is ad nauseam the learned 
Subordinate Judge, Nagapattinam, in his 
judgment goes on repeating that the plaintiff 
should have taken return of the plaint 
immediately-on 23rd September, 1971 itself and 
presented the plaint to the proper Court, siz., 
Sub-Court, Nagapattinam and had not been 
diligent. 


4. We may also draw attention to the statu- 
tory requirements in this behalf. Rule 10 of 
‘Order 7, Code of Civil Procedure, deals with 
the return of plaint. Sub-rule (1} of rule 10 
says:— 


«Subject to the provisions of rule 10-A, the 
plaint shall at any stage of the suit be 
returned to be presented to the Court in 
which the suit should have been instituted.” 


Sub-rule (2) of rule 10 states:— 


“On returning a plaint the Judge shall 
endorse thereon the date of its presentation 
and return, the name of the party presenting 
it, and a brief statement of the reasons for 
returning it.” 


M/3. MONEYS TRANSPORT D. TANJORB OC-OP. MARKTG. FED. LTD. (Ismail, J.) 
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This is a mandatory statutory ee 
for the purpose of showing when the plain 
was presented in the origival Court, when it 
was ordered to be returned, when it | was 
actually returned, and what was the ground 
on which it was directed to be returned. 
These requirements in the form of] an 
endorsement on the plaint signed by| the 
Judge himself are absolutely necessary forj the 
purpose of avoiding any controversy before 
the Court to which the plaint was presented 
subsequently on these particulars. Without 





this endorsement having been made on the 
plaint, the plaint cannot be returned |to a 
party, and the plaint cannot be present to 


the proper Court. The learned Subordinate 
Judge, Nagapattinam, in the present case, has 
completely lost sight of this requirement of 
the law when he went on repeating ad nausoari 
that the appellant should have taken return 
of the plaint on 23rd September, 1971. |The 
learned Subordinate Judge, Nagapattinam. 
proceeded as if the plaint was actally 
available for being taken return of on 23rd 
September, 1971, and because of the default 
or laches on thé part of the appellant, it |was 
not taken return of on that day, and it |was 
taken returna of only on 13th October, 1971. 
On the other hand, as we have shown above, 
the plaint was available for being taken 
return of only on 13th October, 1971 when 
the learned Judge made the endorsement as 
required by rule 10 (2) of Order 7, Codé of 
Civil Procedure, and by no astretch| of 
imagination the appellant could have taken 
serie of the plaint prior to 13th October, 
971. 


5. In view of this conclusion of ours,| we 
have no alternative but to set aside | the 
judgment of the learned Subordinate Judge 
Nagapattinam, and direct him to dipsose of 
the suit on merits. It is unfortunate that) the 
suit instituted on 3rd October, 1970 |yet, 
remains undisposed of and has to be tried 
hereafter. If the learned Subordinate Judge, 
Nagapattinam had simply followed f the 
ordinary rule laid down in this behalf] by 
this Court as well as the higher Court land 
the rules of prudence that in appealable cases 
he should give a finding on all the points in 
controversy, so that in the event of | tbe 
appellate Court not agreeing with trial Judge 
on his conclusion of the preliminary point, 
time can be saved by the appellate Coort, 
without remanding the suit for fresh disposal, 
by considering the findings of the trial Fddge 
on the other issues in the suit. In this 
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connection, we may draw attention to an 
observation made by this Court in’ Sayzed 
Shak Abdul Latif Mohideen Rhadiri Sujjatha 
Shabithullahi Sahib v. Mohammad Labbat and 
otkerst In that case, this Court pointed out: 


“It has often been observed by this Court 
and by the Judicial Committee that in 
appealable cases, subordinate Courts should 
as far as possible, receive the evidence 
adduced and decide allthe issues in order 
to avoid a piecemeal trial and a protracted 
litigation in the shape of an appeal and 
remand in ease the decision of the 
Subordiaate Court in preliminary issues is 
not upheld by the appellate Coart.’* 


This salutary requirement has been completely 
ignored by the learned Subordinate Judge, 
necessitating a protracted litigation which is 
pending for a very long time. 


6. In addition to all these infirmities, the 
judgment of the learned Subordinate Judge, 
Nagapattinam, is very unsatisfactory in form 
also. As we pointed out already the point 
raised before him and considered by him was 
a simple one, viz., when the suit was in time 
when filed before the Sub-Court, Tiruchirapalli, 
whether it became barred by limitation in 
view of the contention put forward by the 
respondent that the plaintiff should have taken 
return of the plaint on 23rd September, 1971, 
but has taken return of it only on 13th October, 
1971, and presented it to the Sub-Court, 
Nagapattinam on 14th October, 1971, and 
the interval between 23rd September, 1971 
and 13th October, 1971 affected the suit 
being in time. While deciding this question 
and simply accepting the contention of the 
respondent, the learned Subordinate Judge, 
Nagapattinam, has written more than two 
pages of printed judgment, repeating ad 
nauseam the same simple contention as well as 
his view. 


. In these circumstances, the appeal is 
allowed, this judgment and decree are set 
aside and the suit is remanded to the learned 
Subordinate Judge, Nagapattinam, for 
disposal on merits. The appellant will be 
entitled to the costs of this appeal. Court- 
fee paid on tha memorandum of appeal will 


1. (1950) 1 MLL.J. 657:63 L.W. 369: A.I.R. 1950 
Mad. 596. 
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be refunded to the appellant. In view of 
the fact that the suit is a very old ono, the’ 
learned Subordinate Judge, Nagapattinam, 

is directed to dispose of the suit as expeditiously 

as possible. 


R.S. 


IN THE HIGH COURT OF JUDICATURE 
AT MADRAS. 


PRESENT: — S. Padmanabhan, 7. 
A.M. Gandhisan 
U. 


Ayyasami 


Appsal allowed, 


Appellant® 


Respondents 


Specific Relief Act (XLVII of 1963), section 20 (1) 
—Scope and applicability—Agreement of sale in 
favour of plainti{{—Advanca paid by the plaintiff and 
time fixed for completing the transaction—Plaintiff 
ready to pay balance of amount— Defendant refusing 
to execute convey ance—Plea of unfairness of plaintiff- 
Plaintiff whether entitled to specific performance of 
the agreement. 


The relief of specific performance is an equi- 
table relief and, it is in the discretion of the 
Court in the light of the facts and circums- 
tances of the case either to refuse or grant the 
relief for specific performance. At the same 
time it should not be lost sight of that the 
discretion to be exercised by the Court should 
not be arbitrary but based on sound judicial 
principles. (Para. 9.} 


Held, on the facts of the instant case, that the 
plaintiff took as unfair advantage and used 
his position against the defendant to compet 
him to sell the property to him under the 
agreement and so the relief of specific perfor- 
mance cannot be granted to the plaintiff. 


Cases referred to :— 


Muthukumasaswami Goundar v. Ranga Rao, (1965) 
78 L.W. 136; Davis v. Maushwe Company, 1.L.R. 
38 Cal. 805: 21 M.L.J. 1127; Rangasami Goundar 
ve Pertamuthu Goundar, (1977) 1 M.L.J. 231. 


Appeal against the decree of the Court of the 
Subordinate Judge, Tirupattur in Original: 
Suit No. 16 of 1973. 


G.K. Seloarajan and R. Murugesan, fer Appellant- 
R.S. Venkatachari, for Respondent. 


— 


* Appeal No. 736 of 1975. Tik March, 1948 


I) GANDHISAN 7. AYYASAMI (Padmanabhan, F.) 


The Court delivered the following 


Jupement :—The plaintiff in O.8S. No. 16 of 1978 
on the file ofthe learned Subordinate Judge, 
Tirupattur, North Arcot, is the appellant. The 
defendant in the action (respondent herein) is 
the owner of the plaint schedule property which 
is of the extent of 9 acres and 51 cents of dry land 
with a house therein. On 9th November, 1972, 
the defendant executed an agreement for sale 
in favour of the plaintiff undertaking to sell 
the property to him for a sum of Rs. 14,000. 
On the date of Exhibit A-1 he received from 
the plaintiff an advance of Rs. 1,000. The 
stipulation in the agreement was that the 
defendant should execute the sale deed within 
three months from the date of Exhibit A-1 on 
receipt of Rs. 13,000 and if he committed a 
breach of the agreement, he should pay the 
plaintiff Rs. 3,000 as damages. Similarly, if 
the plaintiff failed to take the sale deed on 
payment of Rs. 13,000 he had to pay the 
defendant Rs. 3,000 by way of damages. 
The defendant did not comply with the terms 
of the agreement. Therefore the plaintiff 
issued Exhibit A-2 notice to the defendant on 
23rd January, 1973 calling upon him to execute 
the sale deed in terms of Exhibit A-1. Since 
the defendant did not send any reply, the 
plaintiff filed the suit, for specific performance 
of the agreement for sale evidenced by Exhibit 
A-l. It is averred inthe plaint that Exhibit 
A-1 agreement for sale was executed by the 
defendant pursuant to a panchayat and in the 
presence of the panchayatdars. The plaint 
further mentions the fact that prior to the 
execution of A-1, the agreement for sale, the 
defendant had purchased the suit property 
under Exhibit B-4 dated Ist August, 1972. 
According to the plaintiff though in the docu- 
ment the sale consideration is mentioned as 
Rs. 20,000 the defendant really paid only 
Rs, 10,000. This averment has been evidently 
made to show that actually the plaintiff agreed 
to purchase the property from the defendant 
for Rs. 4,000 more than what the latter paid 
to purchase the property under Exhibit B-4 
the defendant paid Rs. 20,000. 


4. The defendant filed a written statement to 
the effect that at the time when he executed 
Exhibit A-] he was not aware of the contents 
of the document and that he could neither 
read nor write Tamil. He was informed by the 
plaintiff and the panchayatdars that he would 
be paid a sum of Rs. 22,000 which is made up of 
Rs 20,000 which he paid for taking Exhibit B-4. 
sale deed and Ra. 2,000 which he spent on the 
purchase of stamp papers. In fact, according 
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to the defendant, it was on the basis of these 
representations that were made to him he 
signed Exhibit A-l. He therefore contended 
that the plaintiff is not entitled to a decree 
for specific performance. 


3. From the nature of the pleadings the trial 
Court raised the following three points for 
consideration. 


l. Was the defendant deceived in entering 
into the suit agreement of sale? 


2. Ia the plaintiff entitled to specific per- 
formance? F 


3. To what relief, is the plaintiff entitled ?’” 


4. The trial Court found that no deception 
was practised on the defendant by the plain- 
tiff in the matter of execution of Exhibit A-!, 
agreement for sale, by the defendant but that 
Exhibit A-I agreement. for salo was vitiated by 
unfairness. In this view, the trial Court refused 
to grant the discretionary relief for specific 
performance in favour of the plaintiff The 
trial Court, therefore, negatived the plaintiff’s 
claim to the relief for specific performance but 
passed a decree in favour of the plaintiff for the: 
return of a sumof Rs. 1,000 paid as advance. 
under Exhibit A-1. The plaintiff, aggrieved 
by the refusal of the trial Court to grant a 
decree for specific performance in his favour, 
has filed the above appeal. 


4. In support of his appeal, Mr. G. K, Selva- 
rajan strenuously conteads that when once 
the trial Court has come to the conclusion 
Aul, 
agreement for sale with full knowledge of the 
contents therein and that no deception was 
practised on the defendant by the plaintiff in 
the matter of the execution of Exhibit A-1, 
the trial Court should have, as a matter of 
course, granted a decrees for specific perfor- 
mance. On the contrary Mr. R. S. Venkata- 
chari, learned counsel appearing for the defen- 
dant/respondent, contends that the trial Court 
has found that the agreement Exhibit A-1, is 
vitiated by unfairness and consequently it has. 
refused to the plaintiff the relief for specific 
performance which js after all an equitable 
remedy in the discretion of the Court and the 
trial Court having properly exercised its dis- 
cretion in ono way, it is not for the appellate 
Court to reverse the decision of the trial Court 
in the absence of anything to show that the 
discretion exercised by the trial Court was 
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either perverse or absolutely unreasonable in 
the eye of law. 


6 Before considering the question as to which 
of these rival contentions should prevail, it is 
necessary 10 state the relevant facts. Admit- 
tedly, the suit property belonged to one decea- 
sed Chennappa Naidu, the paternal uncle of 
the plaintiff. The said Chennappa Naidu had 
no sons but four daughters and therefore, it 
is the case of the plaintiff that he has been in 
possession and management of those properties 
on behalf of the said daughters of Chennappa 
Naidu. While, so the plaintiff himself had an 
idea to purchase- this property and as a matter 
of fact, the husbands of the four daughters of 
the original owner, the deceased Chennappa 
Naidu entered into an agreement for sale of 
the suit proper with the plaintiff under 
Exhibit B-3 dated 2nd June, 1972. The con- 
gideration mentioned in Exhibit B-3 is 
Rs. 10,000. However, the daughters of Chen- 
nappa Naidu who are the owners of the pro- 
perty came to know of Exhibit B-3, agree- 
ment for sale, by their husbands and they 
remonstrated with the result that Exhibit B-3, 
fell through. Just two months later the four 
daughters of Chennappa Naidu executed 
Exhibit B-4 in favour of the defendant for 
Rs. 20,000. ` 


7. It is admitted by the plaintiff that the 
defendant is an illiterate person. At the same 
time Mr. Selvarajan, learned counsel, would 
submit to the Court that on that score alone 
it cannot be taken that the defendant is not 
a man of the world and therefore, he cannot 
be easily deceived into signing any paper with- 
out his being made aware of the contents of 
the same. Therefore, the learned counsel 
pleads that the finding of the trial Court that 
the defendant was aware of the contents of 
Exhibit A-] at the time he signed the same 
cannot be challenged. 


8. Mr. R. S. Venkatachari, appearing for the 
defendant (respondent) also was not able to 
point out any piece of material evidence in 
the case to show that the defendant was not 
aware of the contents of Exhibit A-l at the 
time he signed the same. It can, therefore, be 
taken as established that there was no decep- 
tion practised on the defendant at the time 


when he entered into the agreement for sale 
Exhibit A-1, 


9. All the same, the question that falls for 
consideration is whether the plaintiff would 
be entitled to a decree for specific performance 
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on the facta and circumstances of the case.| . 
It is well-known that the relief of specific per- | 
formance is an equitable relief and it is in the 
discretion of the Court in the light of the 
facts and circumstances of the case either to 
refuse or grant the relief for specific perfor- 
mance. At the same time it should not be lost 
sight of that the discretion to be exercised by 
the Court should not be arbitrary but based | 
en sound judicial principles. Section 20 (1) 
of the Specific Relief Act reads as follows: — 





“20 (1). The jurisdiction to decree specific 
performance is discretionary, and the Court 
is not bound to grant such relief merely 
because it is lawful to do so; but the dis- 
cretion of the Court is not arbitrary but 
sound and reasonable, guided by judicial 
principles and capable of aorrection by a 
Court of appeal.” 


10. Section 20 (2) of the Specific Relief Act 
reads thus:— 


“20 (2). The following are eases in which 
the Court may properly exercise discretion 
not to decree specific performance. 


(2) Where the terms of the contract or the 
conduct of the parties af the time of enter- 
ing into the contract or the other cireum- 
stances under which the contract was entered 
into are such that the contract, though fot 
voidable, gives the plaintiff an unfair advan- 
tage over the defendant, or 


(5) Where the performance of the contract 
would involve some hardship on the defen- 
dant which he did not foresee, whereas itg 
non-performance would involve no such 
hardship on the plaintiff; 


(c) Where the defendant entered into the 
contract under circumstances which though 
not rendering the contract voidable, makes 
it inequitable to enforce specific perfor- 
mance, 


Explanation. 1.~—Mere inadequacy of consi- 
deration, or the mere fact that the contract 
is onerous to the defendant or improvident 
in its nature, shall not be deemed to consti- 
tute an unfair advantage within the mean- 
ing of clause (a) or hardship within the 
meaning of clause (5). 


Explanation, 2.—The question whether the 
performance of a contract would involve 
hardship on the defendant within the mean- 
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~ ing of clause (b) shall, except in cases where 
the hardship has resulted from any act of 
the plaintiff subsequent to the contract, be 
determined with reference to the circum- 
stances existing at the time of the contract, 


(3) The Court may properly exercise discre- 
tion to decree specific performance in any 
case where the plaintiff has done substantial 
acts or suffered losses in consequence of a 
contract capable of specific performance. 


(4) The Court shall not refuse to any party 
specific performance of a contract merely on 
the ground that the contract is not enforce- 
able at the instance of the other party.” 


11. In this case, it is clear that under Exhibit 
B.4 the defendant paid Rs. 20 000 to his ven- 
dor for the purchase of the property. It cannot 
be also disputed that he must have spent 
another Rs. 2,000 towards stamp and registra- 
tion charges tor taking the sale deed. How- 
ever, the plaintitf has stated in his plaint that 
the consideration for Exhibit B-4 is not 
Rs. 20,000 but only Rs. 10,000. The trial 
Court has rejected this plea of the plaintiff 
and found that a sum of Rs, 20,000 is the cons 
sideration for Exhibit B-4 and not Rs, 10,000 
as alleged by the plaintif, A perusal of 
Exhibit B-4 would show that Rs. 15,000 was 
paid in cash and tor the balance, a promissory 
note under Exhibit B-5 dated Ist August, 
1972 was executed by the defendant in favour 
of Kullammal one of the vendors, The fact 
that this promissory note was executed in 
favour of Kullammal for the balance of consi- 
deration due under Kxhibit B 4 sale deed is 
corroborated by Exhibit B-7, dated 18th 
September, 1972 arelease deed executed by 
Rajammal and others to the defendant where- 
in a reference is made to Exhibit B-5, promis- 
sory note. Apart trom this, the defendant has 
examined himself as D.W. 2. and one of his 
vendors Kullammal as D.W. 1 and D.W. 3 
who is the scribe of Exhibit B-4. All of them 
have stated that the consideration for 
Exhibit B-4 was Rs 20,000. It can, therefore, 
be safely taken that the real consideration that 
passed under Exhibit B-4 was Rs. 20,000 and 
not Rs, 10,000. No doubt P.Ws. 1 to 3 have 
stated that before the panchayatdars the 
defendant said that he paid only Rs. 10,000 
foc his purchase under Exhibit B-4 and not 
Rs. 20,000. his evidence has not been 
accepted by the trial Court My attention 
has not been drawn to any clinch ng circums- 
tance which could persuade me to come to the 
conclusion that the consideration for Exhi- 
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bit B-4 was not Rs. 20,000 but only Rs. 10,000. 
In fact, the learned counsel for the appellant 
did not canvass the finding of the trial Court on 
this aspect. Therefore, the attempt made by 
the plaintiff in the plaint to give some reason 


for the defendant agrecing to sell the perty 
in his favour for Rs. 14,000 when had 
parted with Rs. 20,000 and spent an addis 


tional sum of Rs. 2,000 for the purchase of 
the property just three months prior to the 
date of Exhibit A-1 has miserably failed. 


12. The learned counse] would, however, 
urge before me that though the property 
admittedly belonged to his paternal uncle, the 
same was in his possession and enjoyment for 
a long time and the daughters of Chennappa 
Naidu were, therefore, not in a position to 
put the defendant in possession of the property 
on the basis of Exhibit B-4, The plaintuf 
himself was not willing to surrender possession 
of the property. In the circumstances, the 
defendant found himself in a position of not 
being able to get possession of the property 
which he obtained under Exhibit B-4, It was 
in these circumstances, a panchayat was held 
and in order to settle the matter between the 
plaintiff and the defendant, the panchayatdars 
suggested the plaintiff purchasing the pro- 
perty on payment of Rs. 14,000 and it was on 
this basis that Exhibit A-1 the agreement for 
sale, was entered into by the defendant with 
the full knowledge of the contents and the 
terms of Exhibit A-1. From the very case of 
the plaintiff as now put forward by him which 
was not put forward in the pleadings, one 
thing is clear that the plaintiff was in posses- 
sion of the property belonging to the vendors 
under Exhibit B-4 for and on their behalf, 
His attempt to somehow appropriate the pro- 
perty for himself at a low price of Rs. 10,000 
failed in view of the fact that the agreement 
Exhibit B-3 entered into by the husbands of 
the owners of the property failed. Naturally, 
therefore, he was not in a position to reconcile 
himself to the defendant purchasing the pro- 
perty and he therefore decided not to part 
with the possession of this property. It is not 
contended before me nor has it been pleaded 
that the plaintiff has been in possession of the 
property under some legal right such as, as a 
cultivating tenant or a mortgagee or any 
other right known to law. On the other hand, 
it is his specific case that he has been in posses- 
sion of the suit property only for and on 
behalf of the four ladies. It is in this back- 
ground we have to consider the question 
whether the plaintiff attempted ta overreach 
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the illiterate defendant in the matter of 
taking Exhibit A-1 agreement for sale. When 
the plaintiff refused to part with the possession 
but recained the same, for which he had no 
right in law, and compolled the defendant 
practically to enter into the agreement for sale, 
he was not acting on terms of equal footing 
with the defendant; but for the fact that the 
plainuff was in possession of the property and 
was not willing to surrender possession to the 
detendant peacefully, the latter would not 
have ente.cd into an agreement for sale tor 
the low sum of Ra. 14,000, particularly when, 
he had parted with Ks. 20.000 and spent a 
further sum of Rs. 2,000, in ali Rs. 22,000 for 
taking Exhibit B-4 salo deed, I have there- 
fore no hesitation ın agreemg with the Court 
below that Exhipit A-l agreement for sale is 
unlair. 


1g. The plaintiff obtained Exhibit A-1 agree- 
‘ment for sale trom the detendant by using his 
possession, which had not legal origia, against 
the defendant and fretusing to surrender 
possession to the detendant waich the latter 
was enutled to get in erms of Exhibit B-4. 
There 1s no doubt that the terms ot Exhibit A-1 
are such which give tbe plamtiff an unfair 
advantage over the defendant and that it was 
entered into under the circumstances which 
would make ıt incquitable to enforce specitic 
performance. 


14. The learned counsel for the appellant 
urges that the mere tact that the detendant 
with opea eyes agreed to sell the property tor 
Rs. 14,000 even though he had paid 
Rs. 20,009 uuder Exhibit B-4 would not be 
suitiient to refuse specific performance. He 
relies on Explanation 1 of section 20 of the 
Specific Reet Act to show that mere inade- 
quacy oi consideration, or the mere fact that 
the contract w onerous to the defendant or 
improvident in its nature, shall not be deemed 
to constitute an unfair advantage within the 
meaning of clause (a) or hardship within the 
meaning o! Clause (b). The learned counsel 
relies on a Bench decision of this Court report- 
edın Muthukumaraswami Gounde v. Ranga Rao}. 
In the said decision, Jagadisan, J., speakiog tor 
the Bench has laid down the law thus: 


“Mere mental distress, however. acute it 
may be would not be sufficient in law to 
enable the distressed mdividual to get out ot 
clumsy bargains which he might have made, 
An onerous bargai ıs not one which can be 
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resisted to be performed unless it is 
establisbed that it is also unconscionable or 
that the plaintiff has taken an improper 
advantage of his position See Davis v. 
Mayshwe Co.1. Improvidence on the part of 
the defendant as such would not bea 
proper ground for refusing specific per- 
formance. Where no other element is 
present except that the bargain is bad, ‘it 
Is not the rule in equity to deny specific 
performance. However wide the jurisdiction 
of the Court may be to grant succour to 
persons who have been victimised there is 
no power to grant relief to a person whose 
only complaint is that the bargain is foolish 
and improvident. If the Court were to 
strike down a bargain on the ground that 
it wasnot wise on the part of one of the 
contracting parties to have entered into it, 
it would be assuming on overriding power 
to interfere with the freedom of contract”. 


15. In that particular case it should be 
noticed that there was no other element 
present except the bargain was bad. The 
learned Judge has found that the evidence on 
record was not sufficient to establish that the 
price of Rs 9 500 offered by the plaintiff and 
accepted by the first defendant was so 
grossly inadequate as to suggest that the 
plaintiff took advantage of the ignorance or 
illiteracy of the first defendant. The learned 
Judges relied on the following passage from 
ry in his book on Specific Performance: 


“To make a contract for an insufficient con- 
sideration incapable of enforcement by the 
purchaser, would be practically to prevent 
a man from selling his property at less than 
its value however impossible it might be to 
sell it at its value, however desirous he might 
be to sell it for the price actually obtained, 
however desirable it might be for his interest 
that he should do so, and however unwilling 
or unable the purchaser might be to purchase 
at its full value. The freedom of contract 
including in ‘it the freedom to enter into 
enforceable contracts, should never be 
infringed without sufficient cause. But 
furthermore, if inadequacy of consideration 
short of fraud were a bar to specific per- 
formance, the question would arise as to 
the amount of inadequacy which should so 
operate, a question not easy to answe:”. 


Though on the facts of that case, the 
propositions of law laid down by the learned 








1, (1911) 38 L.A. 155: I.L.R. 38 Gal, 805; 21 M.L J. 
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Jodges are unexceptionable, I am afraid that 
the said decision may not help the present 
appellant We find the following rule stated 
in Fry on Specific Periormance at pages 190 
and lol: 


“Whenever there are evidence of distress 
in the party against whom performance is 
sought, or he isan illiterate person, or 
whenever there are any circumstances of 
surprise, or want of advice, or anything 
which seems to import that there was not a 
full entire and intelligent consent to the 
contract, the Court is extremely cautious 
in carrying it into effeet. “Still, it ia not 
the doctrine of the Court that a man 
eannot contract without his Solicitor at his 
elbow, or that a man in insolvent circum- 
stances, or in prison, is disabled from 
selling his estate; and if a contract made 
under such circumstances will bear the 
careful examination of the Court and the 
full light of day, it will be specifically 
enforced’ , 


In Halsbury’s Laws of England, Volume 36, 
at page 299, we find the following proposition: 


“Again, there may be circumstances in the 
position or mental state of the party 
against whom specific performance is sought, 
such as to render it inequitable’ that he 
should be forced by the Court to perform his 
contract, such as, for iustance, intoxication 
intimidation and duress, mental weakness 
not amounting to incapacity to contract, 
distress, illiteracy, want of advice, or similar 
circumstances appearing inconsistent with 
intelligent consent. In all such cases it 
need not be shown that the plaintiff was 
guilty of intentional unfairness”. 


Again at page 301, in paragraph 428 it is 
stated as follows. 


“Another form of oppressiveness which may 
prevent specific performance may simply 
consist in the fact that performance would 
involve great hardship, even though without 
any impropriety on the part of the 
plaintiff. Such hardship may be either 
obvious on the face of the contract, or 
more or less latent and due to collateral 
matters; the latter case leads more readily 
to the Court’s giving effect to the hardship 
and refusing performance”, 


‘x 


The expression ‘unfair advantage’ in section 20 
{2) of the Specific Relief Act arose for 


interpretation before a Bench of this Court in 
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Rangasami Gounder w. Periamuthu Counder', 
Ramaprasada Rao, J., laid down the dictum 
as follows: 


“The expression ‘unfair advantage’ appear- 
ing in section 20 (2) of the Specific 
Relief Act ia not one of art but ia one 
which is pregnant with meaning. The 
unfair advantage should be such that on an 
Overall appreciation of the situation the 
Courts which are to adjudicate upen the 
subject-matter should come to a conclusion 
that the party which is complaining of such 
an unfair advantage should have been 
tricked and that there was a designed 
approach onthe part of the plaintiff to 
victimise the alleged affected party. In the 
light of Explanation 1 to the section, mere 
inadequaey of consideration is no ground 
to refuse the discretionary relicf of specific 
performance. There is a mountain ofe 
difference between inadequacy of price 
and gross inadequacy of price. Even in 
cases where the price ia grossly inadequate, 
Courts require an additional dose of proof 
that by reason of such a design on the 
part of an avaricious purchaser, the 
vendor has been victimised”, 


Considering the facts of this case in the 
light of the principles laid down by the pro- 
position found in Fry on Specific Performance 
and Halsbury s laws of England and on the 
principles laid down in the decisions above 
referred to, I have no hesitation to conclude 
that it would be inequitable and hard and 
even unconsionable to granta decree for 
specific performance against the defendant in 
this case. As has already been found by me, 
the defendant purchased the property for 
Rs 20,000 just three months prior to the date 
of Exhibit A-1. The plea of the plaintiff that 
the real consideration for Exhibit B-4 
was only Rs 10000 has been found to be 
false. The plaintiff has no plea that the 
market value of the property'as on the date 
of ExhibitB 4 as well as on the date of 
Exhibit B-1 was only Rs. 10,00. There is 
evidence to show that under Exhibit B-3 
the plaintiff attempted to purchase this 
property for a sum of Rs. 10,000 in June, 1972 
and that, that attempt miserably failed. It is 
the plaintiff’s own case that because he was in 
possession of the property and that because he 
refused to surrender possession to the defendant 
pursuant to Exhibit B-¢the sale deed takea 
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by him from Kullammal and others that 
the defendant acreed to sel! the property to 
. him for Rs. 14,009. It is clear from these 
circumstances that the plaintiff took an 
unfair advantage and used his possession 
against the defendant to compel him to sell 
the property to him under Exhibit A-1 fora 
sum of Rs. 14090 an amount far less than 
the amount for which he purchased the very 
property under Exhibit B-4. I therefore hold 
that the trial Court had not arbitrarily refused 
to exercise the discretion. T am not versnaded 
to disagree with the said exercise of the discre- 
tion by the trial Court and grant the relief 
of the specific performance to the plaintiff 
at the stage of this appeal. 


16. The plaintiff is also disentitled to the 
equitable remedy on another ground. To 
justify his having taken Exhibit A-1 for a 
consideration of Rs 14,000 he came forward 
with a plea that the real consideration for 
Exhithit B.4 was onlv Rs. 10000 and not 
Rs. 20009 That has been fonnd to be false 
by the trial Court. That no attempt has been 
made before me to justify the said finding of 
the trial Court would show the paucity of 
evidence on the side of the plainti™ to sub- 
stantiate the plea. On the other hand, before 
me the appellant’s counsel had to rely upon 
the fact that it was because he was in possession 
of the property, the defendant was not able to 
get possession from him that he agreed to cell 
the property for the low figure of Rs. 14.000 
Ismail. J.. in Ramaswamy Gounder y Venkata- 
chalam?. has stated that the falsity of the case put 
forward by the plaintiff would disentitle bim 
from obtaining the discretionary relief of speci- 
fic performance of agreement. On this ground 
also viz. that the plaintiff did not come to 
Court with clean hands but that he set up a 
false case that the consideration for B-4 was 
not Rs, 20.000 but only Rs 10,090 certainly, 
to gives the impression to the Court that 
Exhibit A-1 agreement for sale had been 
entered into for a reasonable and proper price. 
Hence the plaintiff has to be refused the relief 
he has asked for. The trial Court has passed 
a decree in favour of the plaintif for the 
return of Rs. 1,000 paid as advance. That 
decision is proper. 1 therefore confirm the 
judgment and decree of the trial Court and 
I dismiss the appeal with costs. 


S.J. Appeal dismissed. 
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IN THE HIGH COURT OF JUDICATURE 
AT MADRAS. 


Parsent:—S. Mokan, J. 
V. Ramalingam 
v. 


8.0.8. Palaniappan Respondent. 


Lsase—Vacant land Swit for eviction — Notice 
terminating monthly lease— Tenant claiming lease as 
one for manufacturing purpose—Tenant having 
motor workshop on ths land leased Manufacture of 
silent mufflers bp tenant as incidental to repairs to 
motor engines—Tenant claiming value of improve- 
ments and for benefits of City Tenants Protection 
Act— Tenant's constructions on the plot objected to 
by plaintiff and tenant not entitled to cost of fixtures 
Gnd saperstructure— Eviction ordered. 


Appellant® 


The plaintiff had leased a ‘vacant site to the 
defendant in 1959 under an oral agreement for 
the purpose of the lessee’s motor workshop. 
This lease expired on 31st December, )963, 
and thereafter the tenant was holding over. 
Inspite of protests from plaintif, the tenant 
had put up auperstructures. On 4th May, 
1970, the plaintiffsent a notice to the tenant 
terminating the monthly lease and for posses 
sion. However, the tenant claimed that the 


“lease was for manufacturing purpose, that he 


was manufacturing silence mufflers on the 
land leased, that he was entitled to the value 
of improvements and also that the lease could 
not be terminated so long as the tenant was 
paying rent. The trial Court decreed the 
suit and on appeal by the tenant the lower 
appellate Court confirmed the decree except 
that there was a direction that the tenant 
would be entitled to the cost of improvements. 
The concurrent findings of the Courts below 
were that the appellant (tenant) was manu- 
facturing silence mufflers but was not selling 
on commercial scale and that the manufacture 
was incidental to the repair of motor engines. 
The tenant filed an appeal and the plaintiff 
filed croas-objections. 


Hild: If the predominant purpose of the lease 
was not manufacturing purpose and the manu- 
facturing of silence mufflers was only inei- 
dental to carry out the repairs, then there 
was undoubtedly a proper notice of termina- 
tion of lease. [ Para. 6.] 


It was in evidence that at the time when the 
wall was raised, notice was issued by the 
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plaintiff objecting to theraising of the wall 
and then again when the defendant applied 
for licence, that was objected to by the plain- 
tiff, so it could not be said that the plaintiff 
had acquiesed in this case and as a matter of 
fact there was positive dissuation from putting 
up any superstructure. [Para. 7.) 


Cases referred to:— 


Allmbury Engineers v. RK Dalmia, (1974) 2 
S C.J. 38:(1973)28.C R 257: (1973) 1 8 C.C. 
7- AIR 197385.0 45; Alagarswami v T F. 
Andhoni, (196') 1 M.L J. 178: 74 L.W 222: 
AIR 1961 Mad. 293: Paeriaswami Pillai v. 
Arunajadeswaraswami Temple, (1967) 1 M.L.J. 
93: 79 LW. 637: AI.R. 1967 Mad. 257; 
Sundareswarar Devasthanam v. Marimuthu, I.L.R 
(1963) Mad 1054: 76 L.W. 381: AIR. 
1963 Mad. 369; Ariff v. Jaudunatk Majımdar 
Bahadar, 60 M.L J. £38: (1931) L.R. 58 
I.A. 91: 33 L.W. 586: A.LR. 1981 P.C. 79. 


Avpeal against the decree of the Court of the 
TV Additional Subordinate Judge, Salem in 
AS No. 23 of 1973, preferred against the 
decree of the Court of the Additional D'strict 
Munsif, Salem in O.S. No, 1026 of 1970. 


S. Sethuratnam. `T. Somasundaram and A.S. Venka- 
tachalamoorthy, for Appellant. 


T.S. Subramaniam and K. Kannan, for Respon- 
dent. 


The Court delivered the following 


Jupawen .—The facts leading to the second 
appeal which has been preferred by the 
defendant are as under:— 


4. Vacant site lying within Salem Town 
limits was leased out in favour of the defen- 
dant in 1959 under an oral agreement for 
the purpose of the lessee’s motor workshop. 
The original period of lease expired on 3lst 
December, 1963, and thereafter, the defendant 
is holding over. Inspite of the plaintiff’s 
protests. the defendant has put up the super- 
structures in order that he could permanently 
squat on the property. On 4th May, 1970, 
the plaintiff sent a notice to the appellant 
herein by which he terminated the monthly 
lease and requested the tenant to surrender 
possession. In defence it was contended that 
the lease is not terminable as long as the 
defendant was paying rent and that was the 
basic term at the commencement of lease. 
During the various constructions, the plain- 
tiff stood by. The defendant is entitled to 
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purchase the sult site under the provisions of 
the City Tenants’ Protection Act. The lease 
was one for manufacturing purpose and there- 
fore, there has not been proper notice under 
section 106 ofthe Transfer of Property Act. 
In anyevent the tenant is entitled to the 
value of impre ements before possession could 
be ordered. 


g. Tho learned Additional District Muasif 
of Salem on an elaborate consideration of the 
oral and documentarv evidence, came to the 
conclusion that the defendant was not entitled 
to the benefits of the City Tenants’ Protection 
Act and that there has been a proper notice 
of termination of tenancy and concequently, 
decreed the suit. Thereupon AS No 23 of 
1973 was perferred to the learned Subordinate 
Judge Salem who alse concurred with the 
findings of the trial Court and dismissed the 
appeal. however, subject to the condition that 
the defendant wil! hand over possession of the 
suit property with such improvements for 
which the defendant would be paid com- 
pensation before effecting delivery, Tt was 
also said that the defendant would be at 
liberty to remove such fixtures and super- 
structures as would be declared as not 
amounting to improvements. It is against 
this concurrent judgments, this second appeal 
has been preferred. 


4. In so far as the above direction bas been 
given, memorandum of cross-objections has 
been preferred by the plaintiff contending 
that there will be no liability on the part 
of the plaintiff to pay for the improvements. 


g Mr. TR. Ramachandran, learned counsel 
for the appellant, draws my attention to the 
judgment of the Supreme Court reported in 
Allenbury Engineers v. R.K. Dalmia? and also 
Alagarswami v. T J. Andkeni? and submits that 
since the object of the lease is for a 
manufacturing purpose, there has not been a 
proper notice under section 10° of the Transfer 
of Property Act. As against this. the learned 
counsel for the respondent Mr. T.S 
Subramaniam would submit that there is 
absolutely no manufacturing. The manufactur- 
ing of silencer mufflers is only incidental to 
the repair work and the very decision of the 
Supreme Court relied on by the learned 
counsel would support his plea that the 
LL E. 

Lo \1973)1 SCC 7: 173) 2 SOR, 257: (1974) 2 
S.a J. 38: ALR 1973 SC 425 

2. (1961) 1 M.L J. 158: 74 L.W, 222: A.LR. 1961 
Mad. 293. 
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manufacturing is incidental and the primary 
and predominant purpose of the lease is not 
manufacturing. As regards the  cross-objec- 
tion, the learned counsel for the cross- 
objector Mr. Subramaniam contends that 
having regard to the dicta laid down 
in Periaswami Pillai v Arunajadeswaraswami 
Templ! and Sundareswarar Devisthanam v. 
Marimuthu, this is not a case in which the 
plaintiff would be liable to pay compensation. 
As a matter of fact, at every pointof time, 
before the superstructure was put up it was 
specifically protested against. Infact, in, the 
evidence of DW 1 there is a clear admission 
that both at the time of construction and at 
the time of submitting the plan, there 
were protests by tho plaintiff. As against 
this, it is pointed out by the learned counsel 
for the appellant who opposes the memo- 
randum of cross-objections that under Exhibit 
B-1. it has been clearly agreed that he would 
be paid compensation for any superstructure 
that has been put up. 


6- Section 106 of the Transfer of Property 
Act reads thus: ; 


“In the absence of a contract or local law 
or usage to the contrary, a lease of 
immovable property for agricultural or 
manufacturing purposes shall be deemed 

_ to be a lease from year to vear. terminable, 
on the part of either lessor or lessee, by 
six months’ notice expiring with the end of 
a year of the tenancy;’ and a lease of 
immoveable property for any other purpore 
shall be deemed to be a lease from month 
to month, terminable, on the part of either 
lessor or lessee, by fifteen days’ notice 
expiring with the end of a month of the 
tenancy. 


Every notice under this section must be in 
writing’signed by or on behalf of the person 
giving it. and either be sent by post to the 
party whois intended to be bound bv it or 


be tendered or delivered personally to such 


party, or to one of his family or servants, 
at his residence, or (if such tender or 
delivery is not practicable) affixed to a 
conspicuous part of the property.” 


Therefore, if the lease is for manufacturing 
purposes, there must be a six months’ notice. 
In the instant case, notice was given on 4th 





1. 967) 1 ML 93:79 LW 637: ALR 1967 
Mad 257 

4. LL.R. (1963) Mad. 1054:76 L.W. 581: ALR. 
1963 Mad. 369, 


(1979 


May, 1970 giving time to vacate till 30th 
June, 1970 as evidenced by Exhibit A-3. 
If the lease is for manufacturing purposes, 
then the notice Exhibit A-3 is certainly not 
in accordance with section 106 of the 
Transfer of Property Act. The concurrent 
findings of the Courts below in this case are 
that no doubt, the appellant was manofactur- 
ing silencer mufflers but he was not selling 
them on commercial scale and the manufactur- 
ing was only incidental for carrying out the 
repairs of the motor engine. What the lower 
appellate Court says on this aspect can be 
conveniently extracted here for a proper 
appreciation of the point in dispute. In 
paragraph 8 of the judgment of the lower 
appellate Court it is stated thus: f 


‘Accepting the production of silencer 
mufflers as true, can it by itself prove that 
such production or manufacture is an 
agreed purpose and fur her a dominant 
purpose of the lease? The defendant has 
nowhere stated that he produced this 
article on a commercial scale and sold them 
to consumers other than his clientas for 
repairs. This article is a small accessory 
needed for carrying out repairs of motor 
engines. It must be deemed that defendant 
made silencer mufflers as an ancillary job 
and used them in his work of motor repairs 
which was the dominant or primary trade 
carried on by him and agreedto by the 
lessor, Inasmuch as the lease is oral, the 
defendant has a heavy onus to show that the 
lessor agreed categorically to the change 
of bis business or enlargement of hie trade. 
The volume of manufacture of Silencer 
Mufflers is so small that it cannot be 
treated ag a new or an independent job 
unconnected with the motor workshop 
service. Repairs may involve replace- 
ment of some minor parts which the 
repairer may get fromother sources. To 
avoid purchase of minor components, 
improve efficiency and increase profit. the 
defendant might have started making of 
silencer muffiers by himself. lt is admitted 
case that the tenant went into possession for 
the purpose of carrying on the trade of motor 
workshop and not anything ele. Whatever 
incidental manufacture was made by the 
tenant shall be interpreted as subordinate 
work and not as an independent trade. 
I hold that manufacture of silencer mufflers 
is not an additional or independent purpose 
to which the scope of lease was enlarged with 
the approval of the legsor’’, 
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Under similar circumstances their Lordships 
of the Supreme Court in Allenbury E igineers v. 
S.R.R. Dalmia}, stated thus: 


If it is proved that the landlord had appro- 
priated the materials which formed part of 


“Even if the evidence of Jain were accepted 
in toto, and we were to find that some spare 
parts were being manufactured for repair- 
ing or reconditioning the vehicles, the 
doininant purpose of the lease would still 
have to be regarded as one for storage and 
resale of the vehicles and not for manufact- 
uring purposes. Manufacturing of spare 
parts would then be merely incidental to 
the main purpose of disposal of these 
vehicles as wıthout repairing or recondition: 
ing them, such disposal could hardly hav» 


the superstructure the tenant can only have 
the value thereof assessed and recover the 
same.” 


Similar is the position here. It was found by 
the Courts below that the appellant is not 
entitled to the benefits of the Ciy Tenant's 
Protection Act in which case the direction 
given by ‘he lower appellate Court in 
paragraph 12 of its judgment- is incorrect. I 
may at this stage conveniently refer to tho deci- 
sion reported in Periaswami Pillai v. Arunajades- 
wargswami Temple? in which a learned single 
Judge of this Court at page 96 held thus: 


been possible. in our opinion, the appel: 
lants tailed to establish that the dominant 
purpose of the lease was manufacturing pur- 
pose. In that view, the appellants could 
not have challenged the legality of the 
notice.” 


This ruling squarely applies to the facts of this 
case. If the predominant purpose of the lease 
is not manufacturing purpose and the manu- 
facturing of silencer mufflers was only inci- 
‘dental to carry out the repairs, then there is 
undoubtedly a proper notice. 


7. Turning to the liability of the plaintiff to 
pay compensation, in Sundareswarar Deoasthanam 

r v. Marimuthu’, a Division Bench of this Court 
held thus: 


“We may in passing point out the un- 
soundness of tha latter view. Once the 
Madras City Tenanta Protection Act is held 
not to apply, we cannot sce how the land- 
lord can be compelled to pay compensa- 
tion. Both under the common law as well 
as under the ‘Transfer of Property Act, the 
right of a tenant who had put up a super- 

- structure op a lease-hold land which was 
taken on a terminable lease, will be only to 
Temove the superstructure at the time of 
delivery of possession on the termination of 
the lease. here would be no right to 
compel the landlord unless the latter agrees 
to do so to pay compensation for unwanted 
superstructure. Secondly the landlord who 
had ob.ained possession of the land as in 
the present caso cannot be compelled to 
surrender back the land because the tenant 

» had failed to remove the superstructure at 
the time he vacated the property. 





1. (1974) 2 8.CJ. 38: ALR. 1973 S.O 425 at 429 
2. LL.R, (1963) Mad, 1054: Ad R. 1963 Mad, 369- 


“With regard to the memorandum of cross- 
objections it is clear that the lower appel- 
late Court has committed a mistake in 
relying upon the decision in Alagirswami 
Kone w. Andhoni*. ‘Having regard to the 
terms of the lease deed in that case, that 
decision has no application to the instant 
case, [n that case the lease deed contained 
a provision that on the termination of the 
lease when the lessor terminated his posses- 
sion, the lessee would be entitled to the cost 
of the construction of improvement which 
was effected on the property with the 
result it could be said that when the lessee 
effected improvements, he did them in good 
faith and on the presumption that he would 
be entitled to the value thereof. The 
principle will have no application to a case 
in which the Jease deed contains a contrary 
provision. Exhibit A-4 contains a clear 
covenant that on the termination of the 
lease the lessee should hand over possession 
of the property along with the buuding, 
trees etc. without any claim for compensa- 
tion. The first defendant cannot blow hot 
and cold. If he reles upon the lease deed, 
Exhibit A-4 he is not entitled to get compen- 
sation. If the lease deed becomes inadmis- 
sible for want of registration, under 
section 5] it is clear that a lessee would 
not be entitled to compensation in respect 
of any improvements effected on the 
property demised. Mr. Venkatarama Iyer 
drew my attention to the decision of the 
Privy Council in Ariff v. Jadunath Majumdar 
Bahadur? and the observations therein 


er, 


1. (196 )1 M.L J. 93:79 L.W. 637. 
2. (1961) 1 M.LJ. 158: 74 L.W. 222: ALR. 1961 


Mad. 293. 


3. (1931) LR. 58LA 91: 60 M.L J. 538: 33 L.W. 


5861 ALR. 1931 P.Q. 79. 
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at page 546 to the effect that if a lessee 
erects any building not in a mistaken 
belief of his rights in regard to the Jand but 
in assertion of rights which he correctly 
believes to be his but which ultimately turn 
to be unfounded in law, he cannot claim 
compensation. From this it will be clear 
that the first defendant is not entitled to any 
claim for compensation. The result is the 
Memorandum of croas objections is allowed.” 


This decision is equally applicable to the facts 
of this case In fact, in the evidence of 
D.W. I in more than one place it is found 
that ata time when the wall was raised, 
notice was issued by the plaintiff objecting to 
the raising of the wall and then again when 
the defendant applied for licence, that was 
lob,ected to by the plaintiff. So, it cannot be 
said that the plainiiff had acquiesced in this 
case and as a matter of fact there was posi« 
tive dissuation from putting up any super- 
structure, Merely because under Exhibit B-1, 
in order to purchase peace, he stated that he 
would be prepared to pay compensation that 
does not mean that the plaintiff is legally 
liable whatever may be the moral liability. 


§. In the result, the second appeal will stand 
dismissed. The memorandum of cross-objec- 
tions will stand allowed. The parties will 
bear their costs in the second appeal as well as 
in the memorandum of cross-objections, Time 
to deliver vacant possession till 31st December, 
1978. I make it clear that the executing 
Court shall not grant any further time, This 
grant of time upto 3lst December, 1978 is on 
the specific condition that the appellant 
continues to pay every month a sum of 
Rs. 40 on or before 10th of every succeeding 
English calendar months without default. Even 
if a single default is committed, the time 
granted upto 3lst December, 1978 will cease. 


g. Since the parties are not agreed about 
tbe actual rent I have fixed the liability 
only at Rs. 40 p.m. having regard to the fact 
that originally a sum of Rs. 40 per month was 
fixed. This will not in any way prejudice the 
rights of the plaintiff respondent to claim such 
damages for use and occupation or mesne 
profits regarding which I am told that there 
are suits pending. 


S.J. 


Appeal dismissed; 
Cross objections allowed. 
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IN THE HIGH COURT OF JUDICATURE 
AT MADRAS 

Paasent:—V. Sethuraman, 7. 

M/s. M M. Abas Brothers and others 


Appellants* 
D. 
Seth Chethandas Fathechand and 
another Respondents. 


Negotiable Instruments Act (XVI of 1881), sec- 
tiuns 26, 27—Sutt on promissory note—Executant 
described as a patinerin a firm—Whether other 
partners can be held liable. 


The general principle of law is that every one 
of the partners in a mercantile firm is liable 
upon a bill drawn by a partner in the recog- 
nised trading name of the firm for a transac- 
tion incidental to the business of the firm, 
although the particular partner's name does 
not appear on the face of the instrument, and 
although he is ‘‘a sleeping and secret partner”. 
Section 27 of the Negotiable Instrumente Act, 
1881, also provides that every person capable 
of binding himself may so bind himself or be 
bound by a duly authorised agent acting in 
his name. Partners are mutual agents and 
cap bind the firm by their acts. [Para 12.] 


Even in the absence of an indication under 
the signature that a person was signing as a 
partner, it may be possible to inter a lability 
on the firm provided it is found on the face 
of the instrument that the borrower is the 
firm and not an individual partner, who 
signed the instrument. A person merely des- 
cribing himself as a partner, cannot however, 
bind the firm. There must be some indica. 
tion in the instrument to show that he was 
signing on behalf of the firm. [Para. 14] 


Cases referred to:— 


Firm of Sadasuk Janki Das v. Maharaja Sir Kishan 
Pershad Bahadur and another, (1919) 36 M.LJ. 
429: 1.L.R. 40 Cal. 663: 10 L.W. 14 : 46 I.A. 
33 A.IR. 1918 P.C. 146, Subbanna v. 
Subbamma, (1865) 2 S C.R. 661: (1966) 1 
M.L.J. (S.C.) 07. (1966) 1 An. W.R (8.C.) 
67: (1966) 1 S.C.J. 209: A.LR. 1905 S.G. 
1325; Kesava Gounder v, Rajan, (1976) 1 M.L J. 
56: 89 L.W. 205: A.LR. 1976 Mad. 102; 
Kaita Venkatannagaru Sresnivasayya v. Kattagulla 
Muddu Nagappa (1936) 71 v.L.J. 738: ALR, 
1936 Mad. 984; Penumatsa Rangaraju v, Sait 


*Appeal No. 746 of 1974, Zlst Jane, 1978. 


ay 


Devichand Bhootaji Firm, (1945) 2 M.L.J. 113: 
58 L.W. 366: A.LR. 1945 Mad. 439; Sitaram 
v. Ghimandas, A.I.R. 1928 Bom. 516: (1928) 
LL.R. 52 Bom. 640; Indur Pattabiramai Reddi 
v. Kamisetiy Bolliah, (1928) 55 M.L.J. 374: 
A.LR. 1928 Mad. 1196. 


Appeal against the decree of the City Civil 
Court (First Assistant Judge) Madras, dated 
6th November, 1973 and passed in O. S. No. 
2882 of 1971. 


S, Gopalaratnam and P. N. Venugopalan, for 
Appellants. 


XN. Srivatsamani and R. Krishnaswami, forf Res- 
pondents. 


The Court delivered the following 


Jopament.—Detendants 2 to 4 in O. S.No. 
2882 of 1971 in the Gity Civil Court at Madras 
are the appellants. The plaintif filed the 
suit for recovery of Rs. 17,500 due under 
three promissory notes, two of which for 
Rs. 4,000 each, were executed on 11th January, 
1969, and the third for Rs. 3,500 on 24th 
January, 1969. The promissory notes carried 
interest at 24 per cent per annum. They 
were executed by one Mallik on behalf of the 
first defendant. One Moshin Bhai has signed 
the promissory note as a joint executant and 
according to the plaintiff he was a partner in 
the second defendant-firm and had executed 
the three promissory notes only as such partner 
so that the second defendant firm, and the 
partners thereof, defendants 3 and 4, are 
jointly and severally liable for the debt. 


2. The first defendant is a proprietary 
concern of one Khatija Bee. She filed a written 
statement stating that the plaintiff had ad- 
vanced only Rs 7,000 in each, that a sum of 
Rs. 6,400 had been paid back and that only 
the balance of Rs. 1,000 was due on the pro- 
missory notes. The rate of interest viz., 24 
per cent per annum shown in the promissory 
notes was said to be usurious and illegal. 


3. Defendants 2 to4 filed a common written 
atatement for themselves. They did not admit 
the signature to ‘be that of Moshin Bhai. He 
was said to have been ill and for about 2 or 
3 years prior to his death, his memory was 
alleged to have failed. According to them, 
there was no need for any borrowal and no 
amount had been brought into the firm's 
account on the relevant dates. They, therefore, 


“wi y—36 


M.M. ABBAS BROTHBRS o. SETH OHETHANDAS FATEHQHAND (Sethuraman, 7.) 


281 


contended that the promissory notes were not 
supported by consideration. 


The following issues were framed :— 


(1) Whether the pronotes are not fully 
supported by consideration ? 


(2) What 
advanced? 


are the amounts actually 


(3) Did the second defendant execute the 
pronote along with the first defendant ? 


(4) Are not the defendants liable to pay 
the suit claim? 


(5) To what relief? 


The additional issue which was numbered as 
Issue No. 6 ran as follows: 


(6) Are the suit promissory notes validly 
executed by the first defendant ? 


4. The learned trial Judge held on issue 
No. | that the promissory notes were fully 
supported by consideration, On issue No. 3 it 
was held that the second defendant represent- 
ed by Moshin Bhai, who was the partner, 
executed the promissory notes along with the 
first defendant represented by Malhk On 
Issue No. 4 he held that the amounts due under 
the promissory notes would have to be paid by 
defendants 1 to 4 and on issue .o. 5 that the 
plaintiff would be entitled to Rs. 11,500 
being the principal advanced with interest at 
12 per cent per annum as against defendants 1 
to 4. On issue No. 6 the finding was-that the 
validity of the promissory notes and their execu 
tion had not bzon contested in the written state- 
ment and that no evidence had been let in to 
substantiate the case, of absence of liability, 
The result was that there was a decree in 
favour of the plaintiff for Rs. 11,500 with 
interest at 12 per cent per annum with pro- 
portionate costs. The first defendant has not 
filed any appeal and defendants 2 to 4 raised 
two points vizą whether there is proof that 
the three promissory notes are supported by 
consideration and that the signature of Moshin 
Bhai binds them. I shall first examine the 
question whether the promissory notes are sup- 
ported by consideration. 


5. On this pojnt, as mentioned earlier, the 
first defendant had categorically accepted the 
execution of the prom:ssory notes, while as 
regatds the payment of consideration, it was 
stated that only Rs. 7,000 had been paid in 
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cash as against Rs. 11,500 appearing on the 
face of the three promissory notes. The execution 
of the promissory notes on behalf of the first 
defendant is thus a matter of admission. As 
regarda the second defendant it was stated that 
the signature is not that of Moshin Bhai. If 
the appellants had any doubt as regards the 
same, one would have expected them to have 
replied to Exhibit A-4, which is the copy of the 
suit notice issued by the plaintiff’s counsel 
to the defendants denying the signature 
of Moshin Bhai. Exhibits A-6 to A-8 are the 
acknowledgments signed for or by defendants 
2to 4, Except the mere denial of D.W. 2, 
there is absolutely nothing to doubt the signa- 
ture of Moshin Bhai. If really there were 
any documenis in which Moshin Bhai’s siga- 
nature was undisputed and if the signatures in 
those documents were different from those in 
Exhibits A-1 to A-3, D 2 could have produced 
them. They have not done so. Thus, there was 
no scope for the trial Court to compare the 
admitted signatures with the signatures in Exhi- 
bits A-1] to A-3 for the purpose of accept- 
ing the theory put forward by the defendants. 


6, In the absence of the production of the 
admitted signatures of Moshin Bhai, the Court 
below was compelled to infer that the material 
piece of evidence which should be available 
with defendants 2 to 4 had not been placed 
before the Court and that if it was favourable 
it would have been so produced before Court. 
Moshin Bhai is unfortunately no more, he 
having died on 5thof February, 1971 about 
two years after the execution of the promissory 
notes. Therefore, the question as to whether 
Moshin Bhai signed or not has to be consi- 
dered only in the light of the other evidence 
on record. The credibility of D.W. 2 has to 
be considered in the light of his own contra- 
dictory evidence in the chief and cross-exa- 
minations. While in the chief examination he 
stated that the notice Exhibit A-4 was received 
after his father’s death on Sth of February, 
1971, and that he did not reply because he 
was not concerned with it, in cross-exami- 
nation he stated that Mallik was contacted and 
that Mallik said that he would deal with the 
matter mentioned in the notice. If really the 
defendants 2 to4 were not concerned with the 
notice, there is no reason why they should have 
contacted Malik and accepted his statement 
that he would deal with the matter. If, 
however, defendants 2 to 4 were concerned 
with the notice, there was no proper explanation 
as to why it was not replied to. The plea of 
non-execution taken by defendants 2 to 4 was 
rightly rejected by the Court below. There 
isa presumption under section 118 of the 
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Negotiable Instruments Act that every negoti- 
able instrument was made or drawn for 
consideration. It isfor the defendants to 
prove absence of consideration, There is no 
such proof. 


7. Now, I consider the next point that the 
signatures of Moshin Bhai cannot bind there 
defendants. As mentioned earlier, two pro- 
missory notes were executed on llth January, 
1969. Both are identical in form. It is, 
therefore, enough if reference is made to the 
language employed in one of them. Exhibit A-2 
runs as follows: 


“On demand we jointly and severally 
promiso to pay to Mr. Seth Chetandas 
Fatehchand, Hindu Undivided Family or 
order the sum of Rupees four thousand only 
together with interest at the rate of 24 per 
cent, per annum for value received in 
cash Per Pro Zulaikha 


goods, Industries, 
Received cash. 
Mallik 
Jor M.M. Abbas & Bros. 
Ra. 4,000 Moshin Bhai, 
Partner.” 
Exhibit A-3, dated 24th January, 1969 is also 


in identical terms. 


But the signatures are found as follows: 
“Per Pro Sulaikha Industries,. 
Mallik 


Moshin Bhai, Partner” 
M.M. Abbas & Brothers, 


8. The learned counsel for the appellants 
confined his contention that the signature of 
Moshin Bhai did not bind them only ag 
regards Exhibit A-3. His contention was that 
the promissory note did not, on its face, 
indicate the responsibility of the firm and that 
the signature of Moshin Bhai should be taken. 
only as binding him and not the firm. 
Stated differently, the words “Partner, M.M. 
Abbas & Bros.” in Exhibit A-3 represented 
only a description and did not indicate that 
as a partner Moshin Bhai signed this instru- 
ment. If Moshin Bhai had the intention of 
binding the firm, then he would have signed,. 
it is argued, for and on behalf of the firm. 


9, The contention in this form had not been 
taken in the written statement in specific 
language, and did not also appear in the 
grounds of appeal. Mr. R. Krishnaswami 
appearing for the respondents objected to the 
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said contention being taken at this stage. 
For the appellants the submission was this 
contention was a purely legal one, which could, 
under the law, be taken at any stage of the 
proceedings. Reference in this context was 
made to the decision of the Supreme Court in 
Subbanna v. Subbanna and particularly the 
passage in paragraph 4 at page 1228 and also 
to a decision in Kesava Gounder v. Rajan. 


1g. The point to be examined is whether the 
contention described above is one of pure law 
requesting no fresh investigation of facts so as 
to be liable to be urged at any stage of the 
. proceedings. According to the learned counsel 
for the respondents the plea that is now 
sought to be taken is also an inconsistent plea, 
which cannot be allowed to be urged without 
amendment of the written statement. 


11. There were two main pleas set out in the 
written statement. One was that no considera- 
tion passed and the other was that the second 
defendant-firm was not liable. It is on the 
latter aspect that evidence was let in to show 
that the second defendant-firm had no need to 
borrow funds. The point now raised does not 
appear to be so inconsistent a pleaas to merit 
rejection in limine at this stage. It is an alterna- 
tive case. The point now raised does not 
„ appear to be no inconsistent a plea as to merit 
rejection in limine at this stage. It is an alterna- 
tive case. Itis not necessary to investigate 
any further facts, as the plea is taken 
only on the basis of the evidence already on 
record. In a Bench decision of the Bombay 
High Court in Sitaram v. Chimandas* a similar 
point was taken only before the appellate 
Court at the time, of the hearing and was 
examined. y, therefore, overrule the objec- 
tion taken by Mr. R. Krisbnaswami and 
- examine the contention urged for the appel- 
lants on its merits. 


12. The general principle of law is that every 
one of the partners ina mercantile firm is 
liable upon a bill drawn by a partner in the 
recognised trading name of the firm for a 
transaction incidental tothe business of the 


1. (1866) 1 M.L.J. (S.C.) 672 (1966) 1 An. W.R. 
_- (S.C.) 67: (1966) 1 S.0.J. 209: (1865) 2S.Q.R. 661: 
A.LR. 1965 S.C. 1325. 


2, (1976) 1 M,L.J. 56:89 LW. 205: A.LR. 1976 
Mad. 102. i 


3. (1928) 1.L.R.52 Bom. 640: A.I.R. 1928 Bom 516 
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firm, although the particular partnef’s nam 
does not appear on the face of the instrument, 
and although he is “a sleeping and secret 
partner”. Section 27 of the Negotiable 
Instruments Act, 1881, also provides that 
every person capable of binding himself may 
so bind himself or be bound by a duly auth 

rised agent acting in his name. Partners are 
mutual agents and can bind the firm by their 


Sahu. Below the signature of Mohanlal there 
were the following ”? 


“Acting Superintendent of the Private 
Treasury of His Excellency Sir Maharaja, 
the Prime Minister of H.H. the Nizam.?” 


“Maharaja” referred to was Maharaja Sir 
Kishan Pershad Bahadur, who was the Prime 
Minister of the Nizam in or about the year 
1913. Seth Sadasuk Janki Das filed a-suit on 
those hundies impleading not only Mohanlal, 
but also the Maharaja. The District Judge, 
who tried the suit, passed a decree only against 
Mohanlal. But on appeal, this jadgment was 
reversed and the case was remanded with the 
finding that the hundies had been drawn in 
a form sufficient to charge the Maharaja if the 
agency was proved. However, on further 
appeal, the trial Court’s judgment was restored. 
The plaintiff, therefore, appealed to the 
Privy Counsel at page 434 of the Firm of 
Sadasuk Janki Das v. Maharaja Sir Kishan Perskad 
Bahadur and another. Lord Buckmaster in 


delivering the judgment of the Privy C il 
observed as follows: ore ag 


“'....1t is of the utmost importance that 
the name of a person or firm to be 
charged upon a negotiable document should 
be clearly stated on the face or on the 
back of the document, so that the respon- 
sibility ig made plain and can be instantly 
recognised as the document -passes from 
hand to hand ...... It is not sufficient 
that the principal’s name should be “in 
50me way’’ disclosed, it must be disclosed 
10 such a Way that on any fair interpreta- 
tion of the instrument his name is the real 
Dame of the person liable upon the bills.” 





1. (1919) I.L.R. 46 Cal. 663; 36 M.L.J. 429: 10: 
L.W. 143: 46 LA. 33: ALR. 1918 P.O. 146. 


284 


‘The appéal in that case was dismissed thereby 
confirming the exoneration of the habthty of 
the Maharaja. 


13. In Katta Venkatannagari Sreenivasayya v. 
Kutagulla Muddo Nagappa, the body of the 
promissory note stated that it was a pronote 
executed by Pedda Mallappa, partner of the 
firm, This was held inadequate to disclose that 
it was executed on behalf of the partnership of 
which Pedda  Mallappa was a partner. 
Similarly in~ Penumatsa Rangaraju v. Sait 
Devichand Bhootaji Firm partner Sait Seshmull 
Kasturji and another? a promissory note had 
been executed by one Satyanarayanaraju who was 
the managing partner of a firm. It was 
recited in the note itself that the money was 
borrowed for the purpose of the- partnership 
business. Itwas held that neither the recital 
in the note that the borrowing was for the 
purpose of the partnership business nor the 
description of the executant in the preamble 
as a partner could be regarded as sufficient 
to disclose that the firm was a party liable on 
the note. It was pointed out by Patanjali Sastri 
Jj.,as hethen was, that the description of 
the executant in the preamble as a partner of 
a named firm was perfectly consistent with 
his executing the note as the party liable on 
the note and could not be taken, on a fair 
interpretation of the instrument, as disclosing 
the name of the firm, it was not made liable on 
the instrament. To the same effect is the 
decision of the Bombay High Court in Sitaram 
v. Chimandas. to which reference was made 
earlier. In that case the signature ran as 
follows;— 


«G.V. Athale, Proprietor, 


Gangadhar & B. Friends, Sandhurst Road, 
Bombay No. 4.” 


Managing 


The suit was filed against not only G.V. 
Athale, but also as against the firm 
Gangadhar & B. Friends. After referring to 
the Privy Council ‘decision in Sadasuk Janki 
Das v. Kishan Psrshad* it was held that the 
person liable on these hundies was Athale and 
not any firm under the name of Gangadhar 
and B Friends. 


14. Even where a promissory note which 


was signed by two persons, who formed a 





1. (1936) 71 M.L.J. 738: ALR. 1936 Mad. 984. 
- 2. (1945) 2 M.L.J. 113:58 LW. 366:A.LR, 1945 
Mad. 439, 
3. (1928) IL R. 52 Bom. 640: A.I.R. 1928 Bom. 516, 
4. (1919) LL.R. 46 Cal. 663: 36 M L.J. 429. 


THE MADRAS LAW JOORNAL REPORTS 


[1979 


partnership with another person, in their own 
names without any words following their 
signatures to describe in what capacity they 
signed the note, it was held that the firm 
was liable on the promissory note as the name 
of the firm as a party liable was sufficiently 
disclosed in the instrument. See Indar 
Pattabirama Reddi v. Kamisetty Balligh.1 Thus 
even in the abseace of an indication under 
the signature that a person was signing asa 
partner, it may be possible to infer a 
liability on the firm provided it is found on 
the face of the instrument that the borrower 
is the firm and not the individual partner, 
who signed the instrument. A person merely 
describing himself as a partner, cannot, 
however, bind the firm. There must be some 
indication in the instrument to show that he 
was signing on behalf of the firm. Exhibits 
A-2 and A-3 bring out the contrast, In 
Exhibit A-2 the signature is for M:-M. Abbas 
and Brothers. In Exhibit A-3 he has signed 
the instrument only as “partner of M.M:Abbas 
and Brothers.” The latter is a description 
and does not disclose the firm’s liability It 
is true that different legal result follows from 
the mere change in the collocation of the 
words. But it is inevitable, as different 
results are produced in law by the mere 
change in the collocation of the words. 


15. The result is that the appellants’ case 
as regards Exhibit A-3 that it is not binding 
on defendants 2 to 4 has to be accepted. The 
appeal is accordingly partly allowed. The 
lst respondent will be entitled to his costs, 
as substantially the appellants have failed. 


R. S. — Áppeal allowed in part. 





1, (1928) 55 M.L.J. 574: ALR. 1928 Mad. 1196. 


7" BAKOLA PHARMAQEUTIGAL OO. D. UNION OF INDIA (Go indan Nair, CF.) 


IN THE HIGH COURT OF JUDI- 
CATURE AT MADRAS. 


(Appellate Jurisdiction). 


Present:—P, Govindan Nair, CF. and V. Rama- 
swami, F. 


M/s. Bakola Pharmaceutical Company. 
Kumbakonam. .. Appellant* 


D. 


The Union of Government of India, repre- 
sented by the Secretary, Ministry of Health 
and Family Planning and U.D., Govern- 
ment of India, New Delhi and another. 
... Respondents. 


(A) Drugs and Gosmstics Act (XXUI of 1940), 
section 3 (b)— Drug— Homoeopathic medicines 
administered through parenteral route, whether fall 
within the definition of drug. 


(B) Drugs and Cosmetics Rules—Rule 2 (dd). 


Section 3 (d) of the Drugs and Cosmetics Act 
defines ‘drug’. Though itfie an inclusive defini- 
tion even the inclusive part is wide enough 
to take within its ambit homeopathic medici- 
nal preparations which are administered by 
parenteral route. In the inclusive definition 
what is mentioned as inclusive is not exhaustive 
of what is meant by drug. A drug will have 
to be given its natural general meaning and in 
that respect, a particular medicine will fall 
under the term ‘drug’. 


The purpose of the Act being the safeguard- 
ing of the public health and public interest, by 
merely saying that a particular medicine is not 
recognised by any particular pharmacopoeia, a 
license cannot be refused, nor a licence already 
granted be cancelled. 


To take such a view would mean that anybody 
can mauufacture anything he likes as long as 
it is not recognised by well-known pharmaco- 
pocias and that it could be labelled under any 
description he likes and can be sold to the 
public. 1f such a view is taken the very object 
of the Act will be defeated. So the question 
will also have to be considered whether a 
particular item of medicine manufactured or 
attempted to be manufactured is such in 
regard to which a licence can be refused. It 
is not as though the Act and the Rules did 
. not make any provision in this regard, for 
under part VII-A of the Rules, dealing with 








*®W.A. No. 386 of 1974, 6th Fanuary, 1978. 
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manufacture for sale of homoeopathic medicine 
provision is made under Rule 85-C for applic 
cation to manufacture “New Homeopathic 
Medicines”. New Homeopathic Medicines 
in this rule will have the same meaning as in 
Rule 30 AA which states that for the purpose 
of that rule ‘New Homeopathic medicine” 
means a Homeopathic Medicine which is not 
specified in the Homopathic Pharmacopoeias 


- of the United States of America or United 


Kingdom or what is not recognised in authori- 
tative Homeopathic literature as efficacious 
under the condition recommended. It is thus 
clear that the rules contemplate ‘new homeo- 
pathic medicines’ being taken into account for 
being considered as to whether it is good for 
being administered to human beings orally or 
otherwise, including parenteral route. But it 
appears prima facie that somehow the procedure 
has beenatultified if not completely eliminated, 
by the definition that has been incorporated 
in Rule 2 (dd). [Paras, 4, 6.} 


Appeal under Clause 15 of the Letters Patent 
against the Order of Ismail, J, dated 20th 
November, 1973 and made in the exercise of 
the Special Original Jurisdiction of the High 
Court in Writ Petition No. 3171 of 1973 pre- 
sented under Article 226 of the Cons- 
titution of India to issue a Writ of Certiorart 
calling for the records in R. Dis No. 1393/D-1 
(I)/72, dated 10th October, 1972, on the file of 
the 2nd respondent herein and to quash the 
same. 


The Judgment of the Court was delivered by 


Govindan Nair, C. 7.—This appeal is taken from 
the judgment of Ismail, J., dismissing Writ 
Petition No. 3171 of 1973 which sought the 
quashing of an order passed by the second res- 
pondent herein which is at page 9 of the typed 
set of papers. Briefly stated this order can- 
celled a licence held by ‘the appellant in form 
No. 28 in go far as it related to Homeopathic 
medicines which are administered by paren» 
teral route. The reasons given in the order as 
far as we are able to discern are (1) that 
clause 2 of Part IX of Schedule F of the Drugs 
and Cosmetics Rules, 1945 has not been com- 
plied with by the licenses, (2) that Homeo- 
pathic medicines which are administered by 
parenteral route do not fall within drugs and 
medicines under the aforesaid rulea and (3) 
that the administration of Homeopathic drugs 
by parenteral route has not been recognised in 
any of the Homeopathic Pharmacopoeia]. 
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2. Ismail, J., felt that Homeopathic medicines 
administered by parenteral route will not fall 
within the purview of the Act, that rule 2 (dd) 
of the Rules referred to is not ultra vires the 
Act and that further there ig no violation of 
Articles 14 and 19 of the Constitution of India 
as contended by the writ petitioner and on 
that basis dismissed the writ petition. 


3. Before us it is contended that the order is 
defective in that the mind had not been applied 
to the various questions that arises in this case. 
This submission was made on the basis that 
the appellant had contended before the autho- 
rity that passed the order, the second respon- 
dent, that the particular medicine manu- 


Class of drug. 


4-A Homeopathic medicines. 





4. Before we deal with this aspect, it is neces- 
sary to understand the purpose and intent of 
the Act. 


‘Drug’ has been defined under the Act in sec- 

tion 3 (b). We shall extract that sub-section: 
“ ‘drug’ includes— 
(i) all medicines for internal or external 
use of human beings or animals and all 
substances intended to be used for or in the 
diagnosis, treatment, mitigation or preven- 
tion of disease in human beings or animals; 


(ii) such substances (other than food) 
intended to affect the structure or any 
function of the human body or intended to 
be used for the destruction of vermin or 
insects which cause disease in human beings 
or animals, as may be specified from time 
to time by the Central Government by notifi- 
cation in the Official Gazette;”’ 


Though it is an inclusive definition even the 
inclusive part is wide enough to take within 
its ambit Homeopathic medicinal preparations 
which are administered by parenteral route. 
In other words, nothing in the definition 
would exclude Homeopathic medicines which 
are to be administered by parenteral route 
rom the definition in the inclusive part of 
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factured by the appellant was recognised by 
the well-knwn Homeopathic “Pharmacopoeias 
recognised in the United States of America, 
the United Kingdom and Germany. Further 
it was contended that even if it was not recog- 
nised by the Homeopathic Pharmacopoeia of 
United States of America or the Unlted King- 
dom or Germany, still the Government will 
have to consider whether this particular medi- 
cine can be recognised subject to such condi- 
tions as the Government may prescribe as 
envisaged by the second clause of item 4-A of 
the Second Schedule to the Drugs and Cosme- 
tics Act, in Column 2. We shall extract item 4 





Standard to be complied with. 


(1) The standards specified from time to time 
in the Homoeopathic Pharmacopoeias of the 
United States of America or the United King- 
dom or Germany for the medicines included 
therein. 

(2) For the Homeopathic medicines not 
included in the Homoeopathic Phatmacopoeias 
of the United States of America or the 
United Kingdom or Germany, the standards 
approved by the Central Government and 
displayed in the prescribed manner on the 
label of the container. 





section 3 (5). In the inclusive definition what! 
is mentioned as inclusive is not exhaustive of]. 
what is meant by adrug. A drug will have 
to be given its natural general meaning 
and in that respect, a particular medicine will 
fall under the term ‘drug’. 


3. Now if we turn to section 18 (c) of the Act, 
it is clear that no one can manufacture or sell 
a preparation similar to the one manufactured 
and sold by the appellant without a licence 
being applied for and issued in the prescribed 
manner. The purpose of the Act is to control 
by insisting on a license. Normally any per- 
son is entitled under our Constitution to 
engage himself in any business or trade and 
carry on any activity for profit and unless 
there are restrictions imposed by valid law 
this right to carry on any business or trade is 
fairly unlimited. But in the interest of the 
general public it is not only necessary ~that 
such activities are regulated but are even res- 
tricted. This is particularly so in the matter 
of medicines which are meant for human con- 
sumption or which are meant to be adminis-. 
tered to human beings. Itis very necessary 
from the point of view of hygiene and health 
and certainly, therefore, vital in public interest. 
This is the purpose of the act, namely that the 


re 


E) 


public health must be safeguarded and people 
must not be allowed to manufacture and sell 
all sorts of preparations under various captions 
and perhaps misleading the unwitting public 
to swallow them or get them adminis- 
tered to them in any other manner which 
may be injurious to health if not injurious to 
dife itself, This object of the statute must be 
borne in mind in determining the question 
that is posed before us, It is not, therefore, 
‘sufficient to say that a particular medicine is 
not recognised by a Homeopathic Pharmaco- 
poeia of the United States of America, United 
Kingdom or Germany, particularly because of 
the terms ofitem 4-A of the Second Schedule 
which we have read. 


4. The Government have a duty if any applica- 
tion is made before it to consider whether 
Homeopathic medicines not included in the 
Homeopathic Pharmacopoeia of the United 
States of America, United Kingdom or 
Germany can be allowed to be manufactured 
according to standards approved by the 
Central Government and displayed in the 
prescribed manner‘on the label of the con- 
tainer. What happened in this case was that 
from the year 1958 the appellant was holding 
a licence in form 28 and he was manufactur- 
ing this particular homeopathi¢ preparation 
which was to be administered by parenteral 
route. Later on it was felt that there was 
no justification for the licence of the appel- 
lant being extended for this particular Homeo- 
pathic medicine as the view was taken that 
the medicine was not recognised by the 
Homeopathic Pharmacopoeia of the United 
States of America, United Kingdom or 
Germany. It wasalso submitted by counsel 
for the second respondent that the medicine 
was not within the purview of the Act as at 
that time and therefore no licence was granted 
and in thatview the licence should be cans 
4celled, We must point out that the purpose 
of the Act being what we have stated, namely 
safeguarding the public health and public 
interest, by merely saying that a particular 
medicine is not recognised by any particular 
Pharmacopoeia, a licence cannot be refused, 
or a licence already granted be cancelled. 
To take such a view would mean that any- 
body can manufacture anything he likes as 
long as itis not recognised by well-known 
Pharmacopoeias and that it could be labelled 
under any description he likes and can be sold 
to the public. If such a view is to be taken, 
‘the very object of the Act will be defeated. 
So the question will also have to be.considered 











v 
~ 


BAKOLA PHARMAQEUTIOAL OO. J. UNION OF INDIA (Govindan Nair, CJ.) 


287 


factured or attempted to be manufactured 
is such in regard to which a licence can 
be refused. It is not as though the 
Act and the Rules did not make any provision 
in this regard, for, under Part VII-A of the 
Rules dealing with manufactare for sale of 
Homeopathic medicines, provision is made 
under Rule 85-C for application to manu 
facture ‘new Homeopathic medicines’, New 
Homeopathic madicines in this rule wil) have 
the same meaning as in Rule 30-AA which 
states thatfor the purpose of that rule ‘new 
medicine’ means a Home 













which is not 
Homeopathic 
the conditions recommended. It is thus cl 
that the rules contemplate ‘new Homeopathic 
medicines’ being taken into account for being 
considered as to whether it is good for being 
administered to human beings, orally or otber- 
wise, including by parenteral route. But it 
appeara to us prima facie that somehow the 
procedure has been stultified, if not completely 
eliminated, by the definition that has been 
incorporated in Rule 2 (dd) which is in these 
terms: 


‘Homeopathic medicines include any drug 
which is reeorded in Homeopathic pro- 
vings ortherapeutic efficay of which has 
been established through long clinical 
experience as recorded in authoritative 
Homeopathic literature of India and abroad 
and which is prepared according to the 
techniques of Homeopathic pharmacy and 
covers combination of ingredients of such 
Homeopathic medicines but does not 
include a medicine which is administered by 
parenteral route.” - 


We are not considering the validity of this rule 
in these proceedings because we think that 
relief can be granted to the appellant without 
considering the larger question of the rule 
being ultra vires of the Act and the action 
taken by the order of the second respondent to 
which we have referred to being violative 
of Article 14 or Article 19 of the Constitution 
of India in view of the provisions made in 
item 4-A of the Second Schedule to the Act 
which we have adverted’to and in view of the 
specific provision for recognising ‘new Homeo- 
pathic medicines’ even if the particular 
medicine manufactured by the appellant is 


whether a particular item of medicine manu-not recognised by the Homeopathic Pharma- 
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copoeia of the United States of America or 
United Kingdom or Germany. We hasten to 
point out that the appellant’s case is that it 
is a recognised onc and thatin any event 
the question will have to be considered in 
the light of the provisions of item 4-A of 
Schedule 2 of the Act. The order of the 
second respondent is not a speaking order 
which does not deal with this aspeet and it has 
certainly caused serious injury to the appellant 
before us; we think, therefore, it necessary to 
direct a complete reconsideration of the whole 
question in the light of the provisions of the 
Act. The case of the appellant that this 
Particular medicine has been recognised by 
the Homeopathic Pharmacopoeia wil! have 
to be examined carefully. The appellant will 
have ample opportunity to establish his case 
by adducing evidence and producing such docu- 
ments as they may be able to produce. Further 
even if this medicine is not recognised by the 
Homeopathic Pharmacopoeia of the countries 
mentioned, the further question whether this 
medicine could not be recognised a sa ‘new 
Homeopathic medicine’ as envisaged in rule 
30-AA of the rules will have to be considered 
and under what conditions if any the second 
respondent will be able to allow the manu- 
facture and sale of this item will also have to 
be considered. In the case of the appellant, 
a blanket cancellation of the licence which 
has been held by the appellant for a number 
of years, without adverting to these aspects, 
cannot be accepted under our law. On this 
short ground we set aside the order of the 
second respondent at page 9 of the typed set 
of papers which we have already adverted to. 
We direct that the whole matter be recon- 
sidered by the second respondent in the light 
of what we have discussed above. 


7. We repeat that the appellant shall be afford- 
ed considerable opportunity to stateand prove 
its case. In considering these aspects perhaps 
the second respondent and the Central Govern 
ment may find it necessary to consider the 
question whether rule 2 (dd) does not stand 
in the way of such consideration and if so 
whether rule 2 (dd) is supportable under the 
provisions of the Act or whether it is ultra vires 
of the provisicns of the Act. After consider- 
ing all these aspects, the second respondent will 
pass fresh orders. 


3. We are sure that if there is discrepancy 
between rule 2 (dd) and the Act, and that 
the rule-making authority has perhaps unwitt- 
ingly limited the expression ‘drug’ by apply- 
ing it only to some drugs, then the Central 
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Govenment will certainly make such amend- 
ments to the rules which are necessary for 
giving the true scope of the Act in the rules. 


9. We dispose of the writ appeal in the above 
terms and direct the parties te bear their 
respective costs, 


R.S. Appeal allowed and remanded: 





IN THE HIGH COURT OF JUDICATURE 
AT MADRAS 


Present:—WNainar Sundaram, F. 


Hussain Aysa Nachial and others 
Petittoners® 


v. 
Vembu Ammal Respendent. 


Pondicherry Cultivating Tenants Protection Act (IX 
of 1971), rule ee eviction —Exscution— 
Obstructor in possession—Steps to be taken against 
obstructor— Provisions of the Code of Civil Procedure 
to be invoked. 


Even though no specific reference to the 
particular provisions of the Code of Civi} 
Procedure has been made in the Pondicherry 
Cultivating Tenants Protection Act and in 
the Rules framed thereunder, yet for the 
proper conduct of the proceedings before the 
Revenue Court constituted under the Act and. 
to effectuate and execute orders passed by the 
Revenue Court under the provisions of the Act 
and the Rules framed thereunder, there was- 
always the possibility of invoking the aid of 
the provisions of the Code of Civil Procedure 
and such an application could not be Ruled 
out on a proposition that the Act and the 
Rules did not refer to them. 

(Para. 8.} 


While effectuating and executing orders passe@ 
by the Revenue Court if there was an 
obstruction caused, it would be, apart from 
specific invocation of the aid of the Code of 
Civil Procedure, on general principles also, 
proper to observe the Rules of the Code of 
Civil Procedure and determine the rights of 
the obstructor after hearing him and then 
effectuate and execute the orders. [Para. 9.) 


Cases referred to:— 


Abdul Ravook Sahib v. M. Kannappan, I.L.R- 
(1966) 1 Mad. 538; Muthiah Nattar v. N.S- 
SS Ee E 


*C.R.P. No, 3399 of 1974, 


19th June, 1978.. 


HUSSAIN AYSA NACGHIAL 2, VEMBU AMMAL (Nainar Sundaram, 7.) 


lorahim Rowther, (1968) 1 M.L.J. 190; Sangram 
Singh v. Election Tribunal, 1955 $.C.J. 431: 
(1955) 2 MET (S.G ) 31: (1955) 2 S.G.R. 1: 
A.LR. 1955 S.C. 425; Skanmugathammal v. 
Valliappan, (1971) 2 M.L.J. 149; Kumaraswami 
v. Theagarajan, (1972) 1 M.L.J. 166. ` 


Petition under section 115, Civil Procedure 
Code, praying the High Court to revise the 
order of the Revenue Court, Karaikkal, dated 
23rd November, 1973 and made in S.A. No. 9 
of 1973 in O.P. No. 22 of 1972. 


G. Nagarajan, for Petitioner. 
V. Radhakrishnan, for Respondent. 
The Court made the following 


OrpeR.—The petitioners in O.P. No. 22 of 
1972 on the file of the Revenue Court, 
Karaikkal, are the revision petitioners. The 
respondent therein, is the respondent herein. 
In execution of an order of eviction obtained 
in O.P. No. 22 of 1972, the, petitioners 
sought for delivery of possession of the property 
in question. Admittedly, there was an 
obstruction by one Somu Pillai, son of 
Vaithilingam Pillai and this obstruction was 
notified to the Court below. Instead of taking 
proceedings for removal of obstruction, the 
petitioners herein wanted to prosecute the 
execution petition. The respondent raised a 
contention and it has been countenanced by 
the Court below that when no proceedings 
have been taken for removal of obstruction, 
the execution petition is incompetent and it 
cannot be prosecuted. Thia contention of the 
respondent as stated above has been accepted 
by the Court below and the execution petition 
has been dismissed. As against the order 
of the Court below the petitioners have filed 
the present revision. 

2. Two questions would arise for consideration 
in the present revision:—(1) whether the provi- 
sions of the Code of Civil Procedure can be 
invoked in the contingency faced in the present 
case; and (2) even if the provisions of the 
Code of Civil Procedure cannot be invoked 
for the purpose of removal of obstruction 
caused to the execution, can the principles of 
the Code of Civil Procedure, be invoked and 
applied so as to effectuate the orders of evic- 
tion passed by the Revenue Court, under the 
provisions of the Pondicherry Cultivating 
Tenants Protection Act (IX of 1971), here- 
inafter referred to as the Act. 


3. Shri. G. Nagarajan, learned counsel appear- 
ing for the petitioners, submits that in the 
absence of specific provisions either under the 
Act or in the Rules invoking the aid of the 
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Code of Civil Procedure, itis not possible to- 
bring them into operation for the purpose of 
aiding the execution of the orders passed by 
the Revenue Court under the Act, and as per 
rule 19 framed under the Act, “any order, 
decision or award passed by a Revenue Court 


„under the Act, shall be enforceable by an- 


officer of the Revenue Department not lower: 
in rank than a Revenue Inspector.” The 
Revenue Court having passed an order must. 
be deemed to have overall powers to enforce- 
the same. In an application for execution. 
the obstructor must be left with independent 
remedies to be worked out separately. 


4. Shri R. Gopalakrishnan, learned counsel for 
the respondent, submits that the absence of 
reference to the specific rules of the Code of 
Civil Procedure, either in the Act or in the 
Rules framed thereunder, need not form a bar: 
for invoking the principles under the Code of 
Civil Procedure,to effectuate the orders passed 
by the Revenue Court and if such a procedure 
is not adopted, execution of the orders of the 
Revenue Court will become illusory and there- 
may be successful obstruction which cannot 
be removed in'the physical sense; and hence, 
construing the rules framed under the Act, it 
is possible to say that there should be a forma} 
application for removal of obstruction without 
which the execution petition cannot be 
prosecuted. 


5. I find that the submissions made by the learn- 
ed counsel for the respondent, are tenable. 
Ramamutthi, J., in Abdul Ravoof Sahib v. M. 
Kannappan and another, had occasion to deal 
with the application of the Code of Civil 
Procedure, and in particular the machinery 
under Order 21, rules 35 and 95 to 103 of the 
Code of Civil Procedure, to the proceedings 
under the Tamil NaduAct XXV of 1955. It 
would be pertinent to extract the observations- 
of the learned Judge which in my opinion, are 
appropriate to be applied to the facts of the 
present case. 7 


“Rule 10 framed under the Act simply 
provides that an order passed by the Revenue 
Divisional Officer shall be enforceable by an 
officer of the Revenue Department not lower 
in rank than a Revenue Inspector and that 
there is no machinery like Order 21, rule- 
35 and Order 2l, rules 95 to 103 of the 
Civil Procedure, Code, and the remedy of 
the tenant, therefore, would only be to file 
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a suit for possession. I do not agree. Order 
21, rule 35 and Order 21, rules 95 to 
103 of the Civil Procedure Code (though 
rules of procedure) embody the basic princi- 
ple of finality to litigation governing both 
‘the aspects; rights created befere the pro- 
ceeding and rights created during the pend- 
ency of the proceeding. The Revenue 
Inspector, while functioning under rule 10 
acts as the delegate of the Revenue Divi- 
sional Officer, and when disputes arise in 
-enforcing his order, the Revenue Divisional 
Officer himself can and must decide the 
dispute in the same way as a civil Court 
would do, while executing a decree for 
‘possession. The Revenue Divisional Officer 
wil] undoubtedly have power and jurisdiction 
to pass auxiliary orders which may be 
necessary to enforce and implement his 
original order for eviction and make it as 
efficacious as necessary. The fact that there 
is no specific provision does not matter. 
The principle of Order 21, rule 102, Civil 
Procedure Code, and section 52 of the Trans- 
fer of Property’ Act, would apply to obstruction 
by one in whose favour rights were created 
during the pendency of proceedings for evic- 
tion or for restoration of possession. It is 
needless to observe that if a person in posses- 
sion obstructs asserting a paramount right, 
aright superior to the opponent in the 
proceedings, the unsuccessful party will have 
necessarily to work out his rights in a civil 
suit ag in such cases the Revenue Divisional 
Officer cannot embark upon an investiga- 
tion of competing title. But so long as the 
person in possession has no such superior 
rights, the Revenue Divisional Officer will 
have undoubted jurisdiction to pass an order 
capable of execution against the subsequent 
lessee or the sub-lessee, as the case may be.’ 
4. Ramaprasada Rao, J., as he then was, in 
Muthiak Nattar v. N.S. lorahim Rowther alias N.S. 
Mohammed Jbtghim and anotker®, was concerned 
with a case of addition of parties and the 
learned Judge had occasion to deal with the 
application of the Code of Civil Procedure to 
the proceedings under the Tamil Nadu Cultivat- 
ing Tenants Protection Act (XXI of 1955). 
It must be pointed out that the provisions of 
the Tamil Nadu Act (XXV of 1955) and the 
Rules framed thereunder, can be said to be 
substantially in pari maisria with the provisions 
of the Pondicherry Cultivating Tenants Pro- 
tection Act (IX of 1971) and the Rules 
framed thereunder. In the context of the case 
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dealt with by him, the learned Judge observed 
as follows: 


‘The Madras Cultivating Tenants Protection 
Act being a special Act, -affords relief to 
tenants under particular stated circumstan- 
ces and therefore, ought to be strictly con- 
strued. Rule 8of the Madras Cultivating 
Tenants Protection Rules, ordains that every 
Court constituted under the Madras Cultivat- 
ing Tenants Protection Act, shall have the 
powers exercisable by a civil Court in the 
trial of the suits and in particular provides 
under rule 8 (i) that the proceedings before 
the Rent Court shall, ‘as far as possible’ be 
governed by the provisions of the Code of 
Civil Procedure, 1908. We are here con- 
cerned with the addition of parties expressly 
provided for in rule 8 (ii) (e) of the Madras 
Cultivating Tenants Protection Rules. It is 
common ground that unless there is anything 
in the Madras Cultivating Tenants Protection 
Act or the Rules, prohibiting the application 
of any provisions of the Code of Civil Pro- 
cedure, the Code is applicable to the proceed- 
ings in the Revenue Court. No doubt, the 
provisions of the Code of Civil Procedure, 
ought not to be strictly iron-jacketed and 
rendered inelastic. As the Code is mainly 
concerned with procedural law, intended to 
facilitate justice, its application has to be 
sought instead of being avoided, if it is so 
required in the interests of justice, Sangram 
Singh v. Election Tribunat!. But if a special or 
local law provides a procedure which is 
defined, distinct and separate and is in con- 
flict with the common law provision as 
envisaged under the provisions of the Code of 
Civil Procedure, then of course, the former 
will prevail. -Genera.ia spesialtbus non derogant 
is aa accepted principle of law. A proceed- 
ing before a Rent Court though not strictly 
a suit is certainly a legal proceeding wherein 
valuable justiciable rights of parties are 
adjudicated upon. Therefore, it has to be 
considered whether the impact of the Code 
of Civil Procedure, as against the provisions 
of the special beneficial legislation of the 
Madras Cultivating Tenants Protection Act 
is so great and telling that the Code should 
prevail over the special provisions under the 
Madras Cultivating Tenants Protection 
Act.” 


1. 1955 S.C.J. 431: (1955) 2 MLJ, (5.0) 13: 
(1955) 2S.0.R. 1: ALR. 1955 S.C. 425. 
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7. In Shanmugathammal and others etc. v. Yalliappan 
alias Vallinayagam and others ete.1, Ramanujam, 
J., held that rule 8 (1) of the Rules framed under 
the Tamil Nadu Cultivating Tenants Protection 
Act (XXV of 1955) says that every Court consti- 
tuted under the Act shall have the powers 
exercisable by a civil Court in the trial of a suit. 
This observation of the learned Judge indi- 
cated that even though all the provisions of 
the Code of Civil Procedure, have not been 
specifically invoked for the purpose of proceed- 
ings under the Tamil Nadu Cultivating Tenants 
Protection Act (XXV of 1955) and the 
Rules framed thereunder, on general principles, 
it is possible te invoke the aid of the Code of 
Civil Procedure to properly effectuate the 
proceedings under the said Act and the orders 
passed by the Tribunal constituted under the 
said Act. A similar view has been taken by 
Maharajan, J., in Kumarasani alias Muthu- 
Kumaraswami v. Theagarajan?.The learned Judge 
observed as follows: 


“It is contended on behalf of the respondent 
that the Revenue Court is untrammelled by 
the rules of procedure laid down in the Civil 
Procedure Code. J am unable to agree. In 
the first place, even apart from the Code, 
common sense required that order shall not 
be passed in favour of or against dead per- 
son, because such orders will lead to start- 
ing difficulties in execution.” 


8. The observations of the learned Judge also 
lend support to the view that even though no 
specific reference to the particular provisions 
of the Code of Civil Procedure, have been 
made inthe Act or in the Rules framed there- 
under, yet for the proper conduct of the pro- 
cecdings before the Revenue Court constituted 
under the Act and to effectuate and execute 
orders passed by the Revenue Court under 
‘provisions of the Act and the Rules framed 
thereunder, there is always the possibility of 
invoking the aid of the provisions of the Code 
of Civil Procedure, and such an application 
‘cannot be ruled out on a proposition that the 
Act and Rules do not refer to them. 


9. In the present case, the Court below pointed 


HUSSAIN AYSA NAGHIAL V, VEMBU AMMAL (Nainar Sundaram, 7.) 


291 


present great difficulties and it may even lead 
to affray and disturbance of peace. Hence, 
while effectuating and“ executing orders passed 
by the Revenue Coort, if there is an obstruc- 
tion caused, it would be, apart from specific 
invocation of the aid of the Code of Civil Pr 
cedure, on general principles also, proper to 
observe the Rules of the Code of Civil Proce~ 
dure, and determine the rights of the obstructor 
after hearing him and then effectuate and 
execute the orders. In this view, I find that 
the Court below has properly appreciated the 
position in law andit cannot be stated that 
the order of the Court below suffers on account 
of want of jurisdiction or error of law. T do 
not find any warrant for interference. Henco 
this revision is dismissed. 


10. However, Shri G. Nagarajan, learned 
counsel appearing for the petitioner, submits 
that the petitioner may be given an opportunity 
to file the requisite application for removal of 
obstruction and for that purpose, sufficient 
time may be given. Taking into consideration 
thia representation, the matter, viz., E.P. No. 9 
of 1973 in O.P. No. 22 of 1972 will stand 
remitted back to the Revenue Court, Karaikkal, 
and the petitioner is given the liberty to file 
the requisite application for removal of obstruc- 
tion within a fortnight from the receipt of the 
records by the Court below failing which the 
order of the Court below will stand confirmed 
and the order of dismissal of the &.P. will 
stand. As far as the application for removal of 
obstruction is concerned, it shall be ma Si of 
in accordance with law. There will þe no 
order as to costs in this revision. 

S.J. Revision dismissed 


out that there is an obstruction caused by one ` 


Somu Pillai, son of Vaithilingam Pillai and it 
would be a misnomer to say that the execution 
must be effected irrespective of obstruction. 
Putting into practice such a proposition will 
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IN THE HIGH COURT OF JUDICATURE 
AT MADRAS. 


Present :—P. Govindan Nair, GF. and Varada- 
rajan, F. 


Raman Nadar alias Chellakanon “Nadar 
Appellant® 


Kanakammal Nadachi and others 
Respondents. 


Limitation Act (XXXVI of 1963), Art. 136 — Final 
decree passed on 30th June, 1955—Decres amended on 
27th September, 1961 —Execution petition filed on 
12th March, 1966, whether barred by limitation. 


Held: By virtue of section 31 of the Limita- 
tion Act of 1963 the decree not having been 
barred, when the Act came into force on Ist 
January, 1964, a fresh period would have com- 
menced on 27th September, 1961, in the instant 
case and there was time to file an execution 
petition til 26th’ September, 1964. It is the 
provisions of the Limitation Act of 1963 that 
will have to be applied in determining whether 
the execution was barred by limitation or not. 
Under Article 136 of the Limitation Act of 
1963 the period is 12 years from the date on 
which the decree or order hadbecome enforce- 
able. The execution petition has been filed 
within 12 years of the final decree dated 30th 


June, 1955 and is within time. (Para. 3.] 
Cases referred to:— 
Paladugu Veera Ramachandra Rao v., Paladugu 


Parasuramayya, (1940) 1 M.L.J. 235:51 L.W. 
173: LL.R. (1940) Mad. 849: A.I.R. 1940 
Mad. 127; Ramayan Dubey v. Chitradeo Raj, 
A.I.R. 1969 Pat. 85; Sureshwar Prasad Bhakal 
Me riaa Bahadur Sinha, A.U.R. 1937 Cal. 


Appeals under Clause 15 of the Latters Patent 
against the order dated 20th November, 1970 
of Mr. Justice Ganesan and made in A.A.A.O. 
Nos 33 and 34 of 1968 preferred against the 
order of the District Court, Kanyakumari at 
Nagercoil, dated 11th August, 1967 and made 
in C.M.A, Nos. 119 and 126 of. 1966 respec- 
tively, (E.P. No,J92 of 1966 and E.A. No, 285 
of 1966 in E.P. No. 192 of 1966 in O.S No. 
318 of 1114 M.E. respectively, District Munzsif, 
Padmanabhapuram). 


a i a 
*L.P.A.Nos, 57 and 58 of 1971. 25th October, 1977, 
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T.R. Mani, for Appellant. 


Thiagarajan for P. Ananthakrishnan Nair, for 
Respondents. 


The Judgment of the Court was delivered by 


Govindan Nair, CJ. —These appeals arise fron 
orders passed in execution of a decree for 
partition. The final decree was passed om 
20th June, 1955, and this fact isadmitted by 
both sides. As per the final decree item 4 of 
the plaint schedule was allotted tothe 7th 
and 12th defendants in the case. The 7th 
defendant died and his legal representative the 

14th defendant was impleaded. The 14th 
defendant sold item 4 on 26th September, 
1966 to the 16th defendant, who is the appel- 
lant before us in both these appeals. Proceed- 
ings were taken for what is called amendment 
of the decree, namely the decree, dated 30th 
June, 1955 by stating that item 4 in the plaint. 
hasto be allotted exclusively to the 14th 
defendant and not to his predecessor the 7th, 
defendant and the 12th defendant together. 

The request for amendment was allowed on 

27th September, 1961 and the decree was- 
passed in favour of the 14th defendant, the 

legal representative of the 7th defendant, 

allotting item 4 exclusively as the share 
of the 7th defendant. An execution peti- 
tion, E.P. No. 192 of 1966 was filed on 

12th March, 1966 by the appellant in these 

two appeals, L.P.A. No. 57 of 1971 relates tœ 
the question of limitation regarding that oxe- 

cution petition. The appellant therein, who is 

also the appellant in L.P.A. No. 58 of 1971, 
has filed another application, E.A. No. 285 of. 
1966, for recognising him as the representative. 
of the 14th defendant by reason of the sale of 
item 4in his favour by the 14th defendant. 
The prayers in E.P. No. 192 of 1966 and E.A. 
No. 285 of 1966 were refused by the execu- 
tion Court, by the first appellate Court and 
also by this Court in civil miscellaneous second. 


appeals. 


2. The judgment of this Court in the civil 
miscellaneous second appeals relied on a Full 
Bench decision of this Court reported in 
Pgladugu Vesra Ramachandra Rao v. Paladuge 
Parasuramayya and another}, in support of its 
conclusion that the decree was barred by 
limitation. With great respect we are unable 
to agree with this view. 


—_ 


1, (1940) 1 M L.J. 285: 51 L.W. 173: I.L.R. (1940) 
Mad 349: A.I.R. 1940 Mad. 127. 


4) RAMAN NADAR 0. KANAKAMMAL NADAGHI (Govindan Nair, CJ.) 


The first question that arises for consideration 

ag whether there has been an amendment of 
the decree. Counsel for the respondents 
«contended, on the basis of the decisions report- 
«ed in Ramayan Dubey and others vw. Chitradeo Raj 
and others! and Sureshwar Prasad Bhakal v. 
Maharaj Bahadur Sinha*, that the amendment 
-affected in this case cannot be considered to 
‘be substantial or material. He said that the 
changes effected were clerical in nature and 
-unsubstantial and have not really effected any 
substantial change in the decree. In the 
Patna decision, the first decree itself provided, 
-that in default of the payment of the amount 
agreed by the compromise, the terms of which 
had been accepted and a deeree passed in 
‘terms thereof the plaint amount and: interest 
thereon at 8 annas per cent. per mensum as 
further interest on that amount would have to 
be paid. What was called an amendment was 
really an incorporation of the terms of the 
decree when default of payment of the amount 
in the compromise had not been made. There 
was thus no change at all in the decision in 
that case and it was idle to have contended 
that there was an amendment of the decree, 
because no change at all was effected. 


3. In the Calcutta case, one of the defendants- 
judgment-debtors was wrongly described and 
also the suit number had been given wrongly, 
‘These were corrected and were treated as 
purely clerical errors not resulting in 
the amendment of the decree. The Court 
also observed that notwithstanding these 
errors, nothing prevented the decree being 
executed and held the view that thera was 
really no amendment of the decree for tha 
purpose of item 4 in column 3 of Article 182 
-of the Limitation Act, 1908. It is not for us 
to consider whether that view is correct or not 
and we express no opinion thereon. But we 
are clear in our minds that the decree which 
thas provided that item 4 will be allotted to 
the 7th and 12th defendants is a decree quite 
‘different and distinct from the decree which 
allotted that item exclusively to one of them. 
A change made by virtue of an application, 
which gave the item of property exclusively 
to one of the defendants created a new 
position which is quite different from the 
original position under the original decree. 
‘We have no hesitation in holding that the 
original decree was amended. It is on this 





1. ALR. 1969 Pat. 85, 
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basis that we have to consider the provisions 
of law that are applicable. When the amend- 
ment was made on 27th September, 1961, the 
Indian Limitation Act, 1908, was in force. 
It was conceded by counsel for the respondents 
that if there was an amendment of the 
decree, and we hold so, from 27th September, 
1961 a fresh period ot limitation will 
commence attracting item 4 of column 3 of 
Article 182 of that Limitation Act. So, the 
decreecholder would have had time till 26th 
September, 1964 to file an application for 
executing the decree, whether the decree 
to be taken is the one passed on 30th June, 
1955 or the one passed on 27th September, 
1961, when E.P. No, 192 of 1966 was filed, 
the 12 year period from 30th June, 1955 had 
not elapsed and section 48, Civil Procedure 
Code,even if it had been available, would not 
have stood in the way of the execution being 
proceeded with. But section 48 was not 
available having been deleted by the Limita- 
tion Act of 1963 with effect from Ist January, 
1964. So, the implication of the rule con- 
tained in that section of the Code of Civil 
Procedure, need not be considered by us, and 
weare of the view that the Full Bench 
decision relied on by counsel for the respon- 
dents, where the implication of that section 
had been considered, is of no application 
whatever. The séntence in the judgment that 
was relied on, namely, “A correction under 
section 152, Civil Procedure Code, made in a 
time-barred decree still leaves the decree 
time-barred and does not have the effect of 
starting a fresh period of limitation”? can 
apply only for the purpose of section 48. 
The learned Judges cannot be understood to 
have said that a correction under section 152, 
Civil Procedure Code, which would amount 
to an amendment of the decree,{ would not 
have the effect of providing a fresh starting 
point of limitation as specifically provided 
for in item 4 of Column 3 of Article 182 of 
the 1908 Limitation Act, and we do not think 
that there is anything in the judgment to 
indicate that they have said so. The decision 
can only be of use for the purpose of determin~ 
ing the ambit of scope of section 48 of the 
Civil Proceduro. „Gode. By virtue of 
section 31 of the:-Limitation Act of 1963 
the decree not having been barred, when that 
Act came into forceon lst January, 1964 a 
fresh period would have commenced on 27th 
September, 1961 and there was time to file 
an execution application till 26th September, 
1964. It is the provisions of the Limitation 
Act of 1963 that will have to be applied in 
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determining whether E.P. No. 192 of 1966 
dated 12th March, 1966 was barred by 
limitation or not. Under Article 136 of the 
Limitation Act of 1963 the period is 12 
years from the date on which the decree or 
order has become enforceable. We will 
assume that the decree to be considered is the 
one that has been passed on 30th June, 
1955. We have already said ‘that that was 
not barred on Ist January, 1964. So 
Article 136 has to be attracted. The execu- 
tion petition has been filed within 12 years 
of the final decree dated 30th June, 1955. 
No other question arises and so the applica- 
tion is within time and the execution should 
have been allowed to proceed. 


4. The appellant being a transferee of the 
rights of the 14th defendant, who, ag the 
legal representative of the 7th defendant, got 
the right to have item 4 in the plaint, is 
entitled to execute the decree and by virtue 
of the sale in his favour he should have been 
recognised and he should have been allowed 
to execute the decree. In other words, E A. 
No. 285 of 1966 also should have been allowed. 


5. In the light of the above, we set aside the 
orders of all the three Courts and allow these 
appeals and hold that the decree is not 
barred by limitation and allow E.A. No. 285 
of 1966 and difect the execution Court to 
proceed with E.P. No. 192 of 1966 dated 
12th March, 1966. These appeals are disposed 
of on the above terms, 


6. We direct that the appellant be paid his 
costs in all the Courts by the plaintiff. 
respondent. CM.P. Nos. 4209 to 4216 of 1974 
ordered. 


RS. Appeal allowed. 
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IN THE HIGH COURT OF JUDICATURE 
AT MADRAS. 


PREsENT: —M. M. Ismail, 7. 


Varudayammal Appellans® 


a 


Balasubramania Gounder Respondent.. 
Specific performance—Suit for — Oral agresment to: 
reconvey property sold—Time for reconveyance no? 
Specified—Agreement, whether valid—Where no time 
ts fixed reasonable time to be inferred—Vendor 
demanding reconceyance after more than 10 years— 
Vendor guilty of supine indifferenca— Abandonment 
of right inferred. 


The plaintiff-appellant sold the suit property to- 
the respondent on 9th March, 1955 for Rg. 3,000 
on the understanding that the respondent 
would reconvey the property whenever the 
appellant paid the sum of Rs. 3,000 and asked: 
for reconveyance. In 1965, the plaintiff 
demanded reconveyance on payment of 
Ra. 3,000 but the respondent refused to recone 
vey the property. According to the plaintiff 
the agreement was oral. Thereafter, the 
plaintiff filed the suit for specific performance. 
Both the trial Court and the lower appellate: 
Court held that there was an oral agreement 
to reconvey the property. The trial Court 
decreed the suit, but the lower appellate Court. 
held that the agreement was not enforceable 
as no time was fixed for the reconveyance and 
dismissed the suit. 


On second appeal, 


Held, when the parties who entered into such 
an agreement did not provide for the period 
within which such exercise of option should be 
made by one party, the contract itself could 
not be said to be invalid. Decisions have: 
taken the view that when the parties did not. 
prescribe a time-limit and actually provided 
for one party demanding the enforcement of 
the right at any time, the Courts should con- 
sider the contract as having provided for the- 
exercise of the option within a reasonable- 
time. Ofcourse what constitutes a reasonable 
time would always be a question of fact. 
[Para, 4.}) 


An agreement to reconvey stands on a different 
footing from an agreement to sell. In the 
person who has. 





*S.A, No. 930 of 1975, 16th August, 1978. 
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agreed to sell the property had not disposed 
of the property in favour ofa third person 
or had not altered his position on the basis 
that the other party had decided to abandon 
his right, there is nothing inequitable in grant- 
ing the relief of specific performance in favour 
of the other party. On the other hand, in the 
case of an agreement for reconveyance, it was 
a privilege conferred on the orìginal vendor 
and a concession shown to him. In the exer- 
cise of that concession or privilege, a greater 
degree of strictness in ascertaining the inten- 
tion of the party as to whether he meant to 
enforce the privilege or concession granted in 
his favour had to be applied in coming to the 
conclusion, whether a decree for specific per- 
formance should be granted even after a lapse 
of long period. In the present case, the appel- 
lant had not given any reason for not having 
exercised her right earlier and in such a con- 
text, the Court held that it was not a question 
of mere delay in the present case but a supine 
indifference 
herein from which an abandonment of right 
to enforce the agreement of reconveyance could 
be readily inferred. The second appeal was 
dismissed. [ Para. 9.} 


Cases referred to:— 


Madan Setty Satyanarayana v. G. Yelloji Rao, 
(1965) 2 S.C.J. 678: (1965) 2 An. W.R. (S.C.) 
145: (1965) 2 M.L.J. (S.C.) 145: (1965) 2 
S.C.R. 221: A.LR. 1965 S.C. 1405; Kantilal 
C. Shah v. Devarajulu Reddiar, (1977) 2 M.L.J. 
484; Arjuna Mudaliar v. Lakshmi Ammal, (1948) 
2 M.L.J. 271: 61 L.W. 601: AIR. 1949 
Mad. 265. 


Appeal against the decree dated 26th July, 
1974 of the Additional District Court, Salem 
in Appeal Suit No. 113 of 1972 preferred 
against the decree dated 21st December, 1975 
of the Court of the Principal District Munsif, 
Salem in Original Suit No. 817 of 1967. 


Rajand Raj, for Appellant. 


M. Srinivasan, for Respondent. 
The Court delivered the following 


JoDomentT:—In this second Appeal, the matter 
lies within a very narrow compass. Admitted- 
ly, the appellant herein had sold the suit 
property to the respondent under the original! 
of Exhibit A-1 dated 9th March, 1955. Her 
case was that the property on the date of sale 
was more valuable than the consideration she 
received from the respondent herein namely 
Rs. 3,000 and the understanding between the 
parties was that the respondent should reconvey 
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the property whenever the appellant paid an. 
amount of Rs. 3,000 and asked for such a. 
reconveyance. There was a further case that 
she was allowed to be in possession of the pro- 
perty paying Rs. 300 per year as rent, the 
said sum of Rs. 300 having been calculated: 
on the basis of interest at 10 per cent. for- 
Rs. 3,000 and that she had leased the coconut 
trees to others, but subsequently carried on- 
personal cultivation. In 1965, she demanded 
reconveyance on payment of Rs. 3,000 but the: 
respondent refused to reconvey the p-operty: 
and hence she filed the suit for specific perfore 
mance of the agreement to reconvey. Accord- 
eS her, the agreement of reconveyance was. 
oral, 


2. The respondentin his written statement 
contended that the transaction was an out- 
right sale and that there was no oral agreement. 
of reconveyance of the suit property. 


3- Both the Courts below have concurrently- 
come to the conclusion that there was an oral’ 
agreement to reconvey the property. In view 
of this conclusion, the trial Court decreed the 
suit. However, on appeal preferred by the 
respondent herein, the learned Additional 
District Judge of Salem reversed the conclu- 
sion. His view wasthat no doubt there was 
an oral agreement,” but according to the oral 
agreement as claimed by the appellant herself, 
no time was fixed for obtaining the 
reconveyance and consequently the agreem- 
ent ig neither valid nor enforceable in law. The- 
learned Additional District Judge accepted 
the contention of the respondent and held: 
that the agreement of reconveyance pleaded 
by the appellant was rather vague and: 
as per the terms of the oral agreement pleaded: 
by the appellant, there was no chance for the 
respondent to know at what particular point 
of time, his title would become absolute or 
when the appellant would exercise her option. 
to re-purchase the suit property. In view of 
this, the learned Judge took the view that, 
time being the essence of the contract and in 
the absence of stipulation of time within. 
which the suit property is to be reconveyed by 
the respondent to the appellant it must neces- 
sarily be held that the agreement in this case, 
although true, was not valid and enforceable 
in law. In view of this conclusion, he allowed 
the appeal and dismissed the suit instituted by 
the appellant. Hence the second appeal by 
the plaintiff. 

4. Both the Courts below have concurrently 
held that there was an oral agreement of 
g2conveyance and that finding, being one on a 
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-question of fact, will stand in the second 
appeal. Notwithstanding this, Iam of the 
opinion that the learned Additional District 
Judge was not right in holding that the agree- 
ment in question was not valid and enforceable 
‘in law. As I pointed out already, the only 
ground the learned Judge assigned for coming 
‘40 the conclusion that the agreement was not 
walid and enforceable in law is that the agree- 
ment, even according to the appellant, did not 
-prescribe the period for execution of the re~ 
conveyance and time being the essence of the 
‘contract, this uncertainty and vagueness would 
vitiate the contract. In my view, when the 
;|parties who entered into such an agreement 
‘|did not provide for the period within which 
ch exercise of option should be made by one 
„party, the contract itself cannot be said to be 
‘finvalid. Decisions have taken the _view that, 





|demanding the enforcement of the right any 
time, the Courts must consider the contract as 
having provided for the exercise of the option 
‘lwithin a reasonable time. Of course what 
‘Iconstitutes a reasonable time will always be a 
question of fact. 


:5. In this particular case, I must proceed on 
the basis that there was an oral agreement to 
reconvey the property and the parties agreed 
-that the right to demand reconveyance should 
"be exercised within a reasonable time. On 
the facts of this case, there has been nearly an 
interval of eleven years from the date of the 
sale under the original of Exhibit A-1 to the 
date of the demand made by the appellant for 
reconveyance, The question for consideration 
is whether, under these circumstances, the 
-appellant would be entitled to a decree for 
specific performance of the oral agreement for 
Teconveyance at all. : 

‘In Arjuna Mudaliar v. Lakshmi Ammal and others?, 
a Bench of this Court observed as follows-— 


“It is now well-established that mere delay 
does not by itself preclude the plaintiff from 
obtaining specific performance if his suit is 
otherwise in time. The delay must be such 
‘that it may be properly inferred that the 
. plaintiff has abandoned his right or on 
account of the delay there must have been 
such a change of circumstances that the 
grant of specific performance would preju- 
dice the defendant.” : 





1, (1948) 2 M.L-J. 271:61 L.W. 601: AIR. 1949 
Mad. 265 at p. 267. 
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In that particular case, the delay was 22 years. 
Still the learned Judges heid that} the plaintiff 
was entitled to a decree for specific, perfor- 
mance, because it was probable that the parties 
thought that the trausaction amounted toa 
mortgage and hada period of 60years to 
redeem the mortgage and recover possession 
and, if that was likely to be the consciousness 
of the parties, then certainly the delay of 22 
years cannot lead to an inference of an 
abandonment of his rights by the plaintiff. 
In this particnlar case, the specific and 
categorical case of the appellant was that the 
original of Exhibit A-I was onlya sale 
deed and she never put forward a case 


that the transaction amounted to a mortgage. 


7. In Madan Setty Satyanarayana v. G. 
Yelloji Rao and others, the Supreme Court 
obierved as follows: 


“While in England mere delay or laches wil! 
be aground for refusing to give a relief of 
specific performance, in India mere delay 
without such conduct on the part of the 
plaintiff as would cause prejudice to the 
defendant does not’ empower a Court to 
refuse such a colief. But as in England go in 
India, proof of abandonment or waiver of a 
right is nota pre-condition necessary to 
disentitle the plaintiff to the said relief, for 
if abandonment or waiver is established, no 
question of discretion on the part of the 
Court would arise. We have used the expres- 
sion ‘waiver’ in ita legally accepted, sense 
namely, ‘waiver’ is contractual and may 
constitute a cause of action: it is an agree- 
ment to release or not to assert a right:” 


§. On the basis of this judgment, Mr. M: 
Srinivasan appearing for the respondent, con- 
tended thet waiver and abandonment are not 
the only grounds on which relief can be 
denied to a plaintiff who comes to the Court 
with a prayer for specific performance of the 
agreement, but even on the ground cf delay 
or conduct which would have the effect of 
causing prejudice to the defendant in the 
event of the suit being decreed, relief can be 
declined. i 


There is a subsequent Bench decision of this 
Court on the question of delay in Kantilal 
C. Shak v. Devarajulu Reddiar?. That was con- 





1. (1955) 2S.C.J. 678: (1965)2 An.W.R. (S.C): 
145: (1965) 2 M.L J. (8.C.) 145: (1965)2 S.G.R. 221: 
A.I R. 1965 S.O. 1405. 


2. (1977) 2 MLJ. 484. 
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‘cerned with a suit for specific performanca of 
an agreement to sell. The agreement was dated 
28th May, 1962 and the suit itself was filed in 
the year 1968. One of the pleas put forward 
on behalf of the defendant was the delay. In 
connection with that contention, the learned 
. Judges observed as follows:— 

‘It is no doubt true that mere delay in 
seeking for the relief of specific performance 
by itself cannot be a ground for the Court 
to refuse to exercise its judicial discretion to 
grant the equitable relief. But wanton 
delay and unexplained silence cannot be 
equated to mere delay and in such cases the 
burden is very heavy on'the plaintiff to show 
that he hada purpose and not a design 
when he kept silont and did not demand 
performance. It is by now established that 
the delay simpliciter without any breach 
caused to the defendant or which would not 
amount to abandonment or waiver does not 
empower the Court to refuse specific perfor- 
mance. But what then is abandonment? 
Proof of abandonment or waiver of right 
could be established by a course of conduct 
demonstrated in a given case or an attitude 
of wanton drift adopted by the plaintiff 
which by itself is an indicia of his unwilling- 
ness to involve himself further . in the 
bargain.” 


l . 
On general principles, it is clear that title to 
any property cannot be allowed to hang in 
the air indefinitely creating uncertainty. If 
it is therefore held that in the case of an agree- 
ment to reconvey, the original vendor can 
demand specific performance of the agreement 
for reconveyaace at any time he pleases, it 
will merely have the effect of preventing the 
vendee from knowing the point of time when 
he would become the absolute owner of the pro- 
perty. In other words, the agreement would 
be hanging asa Damocle’s Sword over the 
head of the vendee indefinitely. It is settled 
law that there sbould not be uncertainty in 
relation to the title to a property. When the 
Court is called upon to exercise its discretion, 
since the decree for specific performance is only 
an equitable relief, though the exercise of 
that discretion is a judicial one, the Court 
will have to take into account the effect of the 
delay, and the conscionsmess of the parties as 
to their rights and obligations with reference 
to the property arising from the agree- 
ment governing tbe property. In this 
particular case, as I pointed out already, there 
has been a delay of I! years and more from 
the date of the agreement. In the plaint, the 
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appellant had not put forward any case as 
to why she did not choose to exercise the right 
earlier. She merely narrates that there was 
an oral agreement in her favour and she was 
put in possession of the property as a lessee and 
“she had leased out the coconut trees to other 
persons and thereafter she herself was in posses- 
sion of the property. In the present case it is 
unnecessary to consider whether she was in 
possession of the property or the respondent was 
in possession of the property. All that is necesa 
sary to consider is what exactly is the reason 
for the inaction on the part of the appellant 
herein in not demanding her right under the 
agreement of reconveyance for more than a 
period of ten years. From such supine 
indifference on the part of a person, who is 
clothed with a right which she can enforce 
against the other side, for such a long time, 
certainly an inference can be drawn that the 
party concerned did not retain the intention to 
enforce the right. Waiver will stand on a 
different footing. But abandonment can be 
more readily inferred from the conduct of a 
party under such circumstances. Here ia a 
case where there. has been an unexplained 
delay of ten years and more during which 
time the appellant herein had merrily 
kept quiet without giving any inkling whatever 
to the respondent herein that sho intended to 
enforce her right under the oral agreement of 
reconveyanee, It is worthwhile pointing out 
the difference between an agreement to sell the 
property and an agreement of reconveyance 
In the case of an agreement to sell the pro- 







party had decided to abandon his right, there 
is nothing inequitable in granting the relief of 
specific performance in favour of the other 
party. On the other hand, in the case of an 
agreement for reconveyance, it is a privilege 
conferred on the original vendor and a con 
cession shown to him. In the exercise of that 
concession or privilege, a greater degree of 
strictness in ascertaining the intention of the 
parties as to whether he meant to enforce the 
privilege or concession granted in his favour 
has is be applied in coming to the conclusion 
whether a decree for specific performance 
should be granted even after a lapse of long 
periods. In the present case, as I pointed out 
already, the appellant had not whispered any 
reason for not having exercised her right 
earlier and in such a context, following the 
observations of the Bench of this Court in 
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Kantilal C. Shah vw. Devarajulu Reddiar', extracted 
already, I must hold that it is not a question 
of mere delay in the present casc, but a supise 
indifference on the part of the appellant 
herein from which an abandonment of right 
to enforce the agreement of recoveyance can 
be readily inferred. Hence I dismiss the 
second appeal and uphold the dismissal of the 
suit instituted by the appellant herein not on 
the ground mentioned by the learned Addi- 
tional District Judge, but for the reasons given 
by me in this judgment, There will be no 
order as to costs in this second appeal. 


S.J. 


- IN THE HIGH COURT OF JUDICATURE 
AT MADRAS. 


PRESENT :—Sathiadeo, F. 


C. Ramamuarthi 
v. 


———. 


Appeal dismissed. 


Petitioner® 


Karuppusami and others Respondents 
(A) Civil Procedure Code (V of 1908), sections 151 
and 153—Suit on promissory note filed on 14th 
November, 1974—Defendant s death earlier on 5th 
October, 1974—Suit if a nullity—Petition for 
correcting the provision of law and to bring legal 
representatives of the defendant on recard—Even if 
legal representatives were brought on record, what ts 
proper date of suit—Date of suit is the date on 
which the plaint was originally presenied. 


(B) Limitation Act (XXXVI of 1963), section 21— 
Provision— Good faith—No averment in affidavit 
about good jJaith—Circumstances may be looked 
into to establish good faith. 


A suit on a promissory note executed by the 
first defendant was filed on 14th November, 
1974, but the first defendant had died on 
5th October, 1974. There was nothing 
to show that the plaintiff was aware of the 
death of the first defendant and that know- 
ing quite well about it, he had persisted in 
filing the suit as against the dead person. 
As soon as he came to know about the death 
of the first defendant the plaintiff has taken 
out I.A. No. 265 of 19750n 7th February, 
1975, itself for bringing on record the lega 
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representatives of the first defendant. The 
circumstances and the eo aes with which 
the petitioner had taken action clearly 
showed thathe had acted in good faith 
which thus stood proved. [Para. 4.} 


The Court has under section 153, Civil Proce- 
dure Code, jurisdiction in an appropriate 
case to substitute the representatives of the 
deceased as defendants and allow the suit to 
proceed as against them. [Para, 4.] 


On the aspect as to whether on impleading 
the legal representatives, the suit is to date 
back to the original presentation of the plaint, 
or only to the date on which the I.A. 
had been filed, in view ofthe proviso having 
been added to section 21 of the Limitation 
Act, it is clear that the Court taking into 
account the circumstances of the matter can 
always direct that the date of the filing of the 
suit shall date back to the original presenta- 
tion of the plaint provided the applicano has 
been taken out in ‘good faith’. It would not 
be proper to hold that merely because in the 
affidavit, the defendant had not used the words 
‘good faith’ it has not been made out. 
What is essential to be made outis whether 
the petition itself had been filed in good 
faith or not. Apart from being averred, the 
circumstances of the matter can always be 
taken into account to find out whether the 
party has acted in good faith. [Para. 4.] 


Cases referred to:— 


Veerappa Chettiar v. Tindal Ponnan, (1908) I.L.R. 
31 Mad. 86:17 M.L.J. 551; Konnagara Ismail 
v. Palayat Kappadakkal Povu Ammal. (1955) 2 
M.L.J. 184: 68 L.W. 500: A.I.R. 1955 Mad, 
644; j v. Dinshaji Dadabhai Italia, (1960) 2 
An. W.R. 268: A.I.R. 1961 A.P. 239 Raste} 
Payya Lakchmamma v. Raja Manukanniah, (1975) 
2 A.P.L.J. 79: 1975 An. L.T. 473: ALR 
1976 A.P. 65; Gopalakrishnayya v. Lakshmana Rao, 
(1926) I.L.R. Mad. 18:23 L.W 418: 46 
M.L.J. 590: A.I.R. 1925 Mad. 1210; Ramprasat 
v Vijayakumar, (1967) 2 S.G.J. 805: ALR 
1967 S.G. 278; Muthu v. Bharath Match Works 
A.LR. 1964 Mys. 293; Chataram v. Deepchand 
A.LR. 1977 Punj. 190. 


Petitions under section 115, Civil Procedure 
Code, praying the High Court to revise the 
order of the Sub-Court, Erode inI.A. No 
784 of 1975 in I.A. No, 265 of 1975 in O.S 
No, 595 of 1974 etc, 


~ 
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Ï RAMAMURTHI 9. KARUPPUSAMI (Sathiadev, 7.) 


N. Srinivasan, for Petitioner. 
K. Kumaraswami, for Respondent. 
The Court made the following 


ORDER :—These two civil revision petitions 
are filed against the orders passed in I.A. 
No. 784 of 1975 filed for correcting the provi- 
sion of law, and I.A No. 265 of 1975 filed 
to bring on record the legal representatives 
of the first defendant in the suit. The Court 
below had dismissed the petitions on the 
ground that the suit was fied on 14th 
November, 1974, on the basis of promissory 
note executed by the first defendant, whereas 
he died on 5th October, 1974. itself, and 
therefore a suit filed against a dead _ person 
is ‘non est’ and there can be no question of 
legal representatives being brought on record, 
Even if they are to be brought on record as 
legal representatives, the date of the suit will 
be the date on which they were brought on 
record and it will not date back to the date 
on which the suit was originally filed, i.e., 
14th November, 1974. 


2. The counsel for the petitioner contends 
that sofaras the I.A. No. 784 0f 1975 is 
concerned, it was filed for correcting the 
cause title as “Petition under sections 151 and 


153, Civil Procedure Code” instead of as 
petition under Order 22, rule 4, Civil 
Procedure Ccde, as originally filed. It is 


claimed that the petition was in fact filed 
invoking the provisions under sections 151 and 
153, Civil Procedure Code, and the mention- 
ing of a wrong provision of law will not 
result in the petition being disallowed, as 
has been held by this Court and also by the 
Supreme Court. On this aspect, there could 
be no dispute, and hence the Court below was 
in error in rejecting I.A. No. 784 of 1975. 


3. Regarding I.A.No.265 of1975, the Court 
below rejected iton the ground that when 
a suit filed against a dead person is amended, 
by substituting the legal representatives, the 
suit must be treated as instituted on the date 
of the application for amendment and there- 
fore, ILA. No. 265 of 1975 having been filed 
on 7th February, 1975, the suit is barred by 
limitation. 


. The counsel for the petitioner contends 
Ja the Court below had not appreciated the 
correct position of law and he refers to the 
decision in Vesrappa Chettiar v. Tindal Ponnan! ; 
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Kannagara Ismail v. Palayat Kappadakkal Povu 
Ammal! Rang and others v. Dinshaji Dadabhai 
Italia? Rastely Payya Lakshmamma v. Raja 
Manukanniah? and also to the amendment 
effected to section 21 of the Limitation Act 
by adding a proviso toit, toshow that a suit 
filed against a dead person, cannot be ‘non 
est’, and if the legal representatives are brought 
on record subsequently, the date of filing of 
the suit will not be tre date on which the 
petition to bring on record the legal represen- 
tatives was filed, but would be the date on 
which the original plaint was instituted. No 
doubt in Veerappa Chettiar v. Tindal Ponnan', 
this Court had taken the view that a suit filed 
as against the dead person cannot be main- 
tained ard the Court has no jurisdiction to 
substitute the representatives of the deceased 
as defendants and allow the suit to proceed 
as aginst them. But later on, when the 
matter came up before this Court, in Kanna- 
mu Ismail v. Palayat Kappadakkal Povu Ammal! 

vinda Menon, J.. referring to not only 
Veerappa Chettiar v. Tindal Ponnan* but also to 
the Full Bench decision in (sic) Gopalakrishnayya 
v. Lokshmana Rao®, and another decision held 
that under section 153, Civil Procedure Code, 
the Court can under such circumstances permit 
the cause title to be amended or may return 
the appeal memorandum for amendment and 
re-presentation. The legal representatives may 
represent the dead persons and ask for excus- 
ing delay in presentation and it is a matter 
of discretion whether it would excuse the 
delay or not. On this aspect, the Full Bench 
in Gopalakrishnayya v. Lakshmana Rao®, had dealt 
with thematter, which came up in appeal. The 
learned Judge held that the principle laid 
down therein can apply to the case before him 
and it would be applicable also to suits filed 
as against the legal representatives of a dead 
person, The three decisions of the Andhra 
Pradesh High Court have rested on the powers 
conferred under section 153, Civil Procedure 
Code and have chosen to follow the decision 
rendered by Govinda Menon, J., and it has 





1. (1955) 2 M.L.J. 184: 68 L.W. 500: AI.R. 1955 
Mad. 644, 
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been held that the decision in Vesrappa Chettiar 
v. Tindal Ponnan? does not bring about the 
correct position of law. The earlier deci- 
sions have been rendered prior to the amend- 
ment to the Civil Procedure Code and also 
to the amendment effected to section 21 of the 
Limitation Act. The decision rendered by the, 
Supreme Court in Ramprasad v. Vijayakumar? 
in My opinion virtually, decides the point that 
arises for consideration in these civil revision 
petitions. In paragraph 19 it refers to the 
powers of the Court to adda new plaintiff at 
any stage of the suit in the absence of the 
statutory provisions like section 22 of the 
Limitation Act of 1908 and that section 22 
stood in the way of the powers of the Court. 
The Supreme Court observed that:— 


“The rigour of this law has been mitigated 
by the proviso to section 21 (1) of the 
Indian Limitation Act, 1963, which enables 
the Court on being satisfied that the omis- 
Sion to include a new plaintiff or a new 
defendant was due to a mistake made in 
good faith, to direct that the suit as regards 
such plaintiff or defendant shall be deemed 
to have been instituted on any earlier date. 
Unfortunately, the proviso to section 21 (1) 
of the Indian Limitation Act, 1963, has no 
application to this case. and we have no 
power to direct that the suit should be 
deemed to have been instituted ona date 
earlier than 4th November, 1958”. 


Therefore, even the Supreme Court felt that in 
matters like this, the Court should have the 
legal representatives brought on record as new 
defendants in the place ofa dead person, and 
the date of the filing of the suit should date 
back to the date of its original presentation 
into the Court. The Supreme Court observed 
that section 22 of the Limitation Act stood 
in the way of the powers of the Court, which 
would mean that the Court would always try 
to uphold the validity of the presentation 
of the plaint, and the fact that the defendant 
was dead at the time of the filing of the suit, 
cannot absolve his legal representatives from 
being made liable for the debt, provided the 
claim is established on its merits. The counsel 
for the respondents refers to the decision 
rendered in Muthu v. Bharath Match Works? and 
Chataram v. Deepchand* to show that the ‘good 
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faith’ which is referred to if proviso. to sec- 
tion 21 of the Limitation Act must be averred 
and proved. It is ‘his contention that in this 
case, the affidavit filed in support of the peti- 
tion does not make any reference about good 
faith, and it has not been proved, and therefore 
at least on this ground, the order of the Court 
below deserves to be set aside. I do not 
think it would be proper to hold that merel 
because in the affidavit, the defendant had 
not used the words ‘good faith’ it has not 
been made out. What is essential to be made 
out is whether the petition itself had been 
filed in good faith or not. Apart from being 
averred, the circumstances of the matter can 
always be taken into account to find out whe 
ther the party: has acted in good faith. 
In this matter the suit was filed on 14th 
November, 1974 and the first defendant had 
died on th October, 19/4, There is nothing to 
show that the plaintiff was aware of the death 
of the first defendant and knowing quite wel 
about it, he has still persisted in filing the 
suit as against the dead person, As soon as 
he came to know about the death of the 
first defendant, he has taken out I.A. No. 263 
of 1975 on 7th February, 1975, itself for bring 
ing on record the legal representatives of th 

first defendant The circumstances and the 
promptness with which the petitioner had taken 
action clearly show that he had acted in good 
faith and thus it stands proved. On the 
aspect as to whether on impleading the legal 
representatives, the suit is to date back to the 
original presentation of the plaint, or only to 
the date on which the I.A. has been filed, 
in view of the proviso having been added to 
section 21 of the Limitation Act, it is clear that 
the Court takinginto account the circumstances 
of the matter can always direct that the date 
of the filing of the suit shall date back to the] 
original presentation of the plaint provided the 
application has been taken out in ‘good faith’. 
In this matter, I have already held that th 

application has been filed in good faith, and 
therefore the suit laid as against the legal 
representatives, who are the respondents herein, 
shall date back to the date on which the plaint 
was presented originally, i.e., 14th November, 
1974, In view ofthe decision in’ Rampresa 

v. Vijayakumar’, I hold that the orders of the 
Court below deserve to be set aside and these 














civil revision petitions are allowed. No. 
costs. 
R.S. ——— Petition allowed. 
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I] ' JAYARAM 0. NARAYANAN 


IN THE HIGH COURT OF JUDICATURE 
AT MADRAS. 


Present:—V. Balasubrahmanyan, 7. 


R.MS. Jayaram Petitioner* 
wn 
.A, Narayanan and others Respondents 


Cini] Procedure Code (V of 1908). Order 21, 
rule 35 (4\—Scobe—Fxecution of decree jor posses- 
sion of houce—Docrer-holder left in custody of 
movables of the judement-debtor found in the house 
—Position of decree-holder and nature of liability to 
restore—Tenint—Fudgemendebtor moving ‘Court for 
the movables or their value—Maintainahility of -pph- 
cation Aword of higher amount as nalue than that 
mentioned in bond taken from decree-holder and surety at 
time of delivery—Award, if proper. 


In execution of an eviction decree against a 
tenant. possession of the house was given to 
the decree-holder after breaking open the lock 
under Court orders, Certain movables being 
fannd inside the house and the tenant being 
absent at the time, the Officer entrusted with 
the warrant of delivery left the movables 
with the decree-holder taking a bond from 
him and another local resident who was pre- 
pared to act as surety pending Court orders for 
their disposal. The security bond mentioned 
the approximate value of the movables as 
Rs. 2,100. Subsequently on failure of the 
decree-ho'der to return the movables, the 
tenant-judgment-debtor moved the District 
Munsif for an order directing the return of 
the movables or for their value which he 
reckoned at Rs. 3,751.25. In granting the 
prayer the District Munsif fourd as a fact 
that the movables belonged to the tenant and 
had been handed over to the decree-holder to 
deliver the same in accordance with the 
Conrt’s orders, The lower appellate Court 
confirmed the findingsand up-held the order 
of the District Munsif. On revision to the 
High Ccurt, it was contended that the evalua. 
tion of the movables at Rs. 3,751.25 was 
not justified inthe face of the valuation given 
in the security bond and the Court had no 
jurisdiction toentertain the. tenant’s applica- 
tion. 


Held: Where the question is not about any 
money liability but about the delivery of certain 
movables, the valuation of which came in only 
by way of grant of an alternative relief in the 
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event of non-delivery, even assuming that there 
was an accurate valuation at the time of execu- 
tion, the Court is not precluded from going 
into the question of valuation for the purpose 
of granting the alternative relief while orderin 
delivery. [Para. 4. 


Order 21, rule 35 (4), Code of Civil Procedure, 
provides for the appropriate procedure where 
the holder of a decree for possession of a house 
finds it locked and thereupon obtains from the 
executing Court an order for breaking open 
the lock. The rule lays down the course the 
proceedings should take if movables to which 
the decree-holder is not entitled are found 
inside the premises. It provides infer alia for 
preparation of an attested inventory of the 
movables found and renort bv the officer entrus- 
ted with the warrant of delivery and thereafter 
for a notice being issued bv the judement-debtor 
to take deliverv of the said movables Even if 
this procedure had not been gone through and 
the tenant himégelf taking the initiative moved 
the Court for return of the said movables, tha 
would not make for a difference in the sub_ 
tantive leral position relating to the decree_ 
holder’s liability. [Paras. 3, 6.4 


Tt is difficult to pnt the liability under one or 
other of any of the pigeon-holes of the law 
The liability of the decree-holder in such cases 
may be regarded as based on the doctrine of 
unjust enrichment or as arising out of some as 
yet unclassified or unnamed specimen of fidu- 
ciary obligation or asa gratuitous. but com- 
pulsive bailee. [Paras. 6, 7.] 


The Conrt’s role may be regarded as an exer- 
cise of jurisdiction under the Civil Procedure 
Code or under its ever-present duty to adminis- 
ter the law of the land on the principles of 
justice, equity and good conscience. Which- 
ever way it is regarded, the decree-holder must 
be compe'led to return the movables to the 
judgment debtor or failing that to pay their just 
value. [Para. 7.) 


The impugned orders are not only within the 
jurisdiction of the Courts below but also entirely 
just and quite in accordance with law. 

[ Para. 7.] 


Petition under section 115 of Act V of 1908, 
praying the High Court to revise the Order of 
the Court of the Subordinate Judge, Nagercoil, 
dated 29th August, 1978 and in C.M.A. No. 47 
of 1972 (B.A. No. 1298 of 1971 in H.R.C. No. 32 
of 1970, Principal District Munsif Court, 
Nagercoil), ? 
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T.R Rajagopalan and T.R. Rafaraman, for Peti- 
tioner. 


The Court made the following 


ORDER.—T'his civil revision petition arises in 
certain’ proceedings following the execution of 
an order of eviction obtained by a landlord 
against his tenant under the Tamil Nadu Build- 
ings (Lease and Rent Control) Act, 1960. 
Under section 18 of the Act an order of evic- 
tion shall be executed by a civil Court as if it 
were 2 decree passed by it. In this case, the 
landlord moved the District Munsif’s Court, 
Nagercoil, in execution, and obtained an order 
for vacant possession. But since the building 
was found locked, he moved the Court for 
breaking open the lock. This order was grant- 
ed. The Amin of the Court then proceeded 
to the building, had the lock broken open, and 
gave delivery of possession tothe landlord 

ut at the time of delivery of vacant possession, 
there were found inside the premises several 
items of moveable property, nae as paddy and 
rice bags, empty jute bags, cocoanut:, pieces of 
furnitu'e etc., belonging to the tenant. Since 
the tenant was not there at the time to take 
delivery of his moveables, the Amin gave them 
over to the landlord and another local resident 
who was prepared to act as surety, taking a 
bond from both of them for keeping the articles 
in safe custcdy pending the orders of Court 
for their disposal. Subsequently, the tenant 
apparently called upon the landlord and also 
the surety to return the said articles to him. 
On their failure to do so, he moved the Dis- 
trict Munsif for an order directing them to 
return the moveables or pay him their value, 
which he reckoned at Rs. 3,751.25. This appli- 
cation was Opposed by the land'ord. But the 
learned District Munsif overruled his objections 
and ordered the tenant’s application. While 
doing so, he found as a fact, that the articles 
in question belonged to the tenant, that 
custody of those articles had been taken by 
the landlord and his surety from the Court 
Amin at the time of delivery of possession of 
the building and that the landlord, along 
with his surety, had subscribed to the security 
bond undertaking to deliver the articles in 
accordance with further directions of the Court. 
The learned District Munsif also accepted the 
tenant’s value of the moveables in the custody 
of the lardlord at Rs. 3,75] 25 as against their 
approximate valuation in the security bond at 
Rs. 2,100. He accordingly passed the order 
directing the landlord and the surety to return 
the articles or pay their value to the tenant. 
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2. The landlord appealed from this order to 
the Sub-Court, Nagercoil. The learned Sub- 
ordinate Judge dismissed the appeal. The 
landlord has now brought this civil revision 
petition, contending that this order is not in 
accordance with the law. He had come to this 
Court once before in these very proceedings, 
but the matter was remanded to the Sub-Court 
for clarification as to whether the tenant's 
moveables were handed over by the Amin to 
the landlord or not. On remand, thia_ issue 
has been determined beyond all doubt. In 
hig order, presently under revision, the learned 
Subordinate Judge has recorded a finding 
that the Amin gave the custody of the articles 
to the landlord and fook a bond both from 
him and the surety. The learned Subordinate 
Judge bas rejected the contention that only the 
surety took charge of the goods and the land- 
lord signed the security bond only as an attest- 
ing witness. 


3. Before me, the landlord’s learned counsel, 
Mr. T. R. Rajagopalan, sought to question 
this finding. I am, however, satisfied that the 
finding is fully supported by the evidence of 
the Amin and other materials on record. not 
to speak of the landlord’s own admission in 
certain affidavits filed by him. 


4. Learned counsel then urged that the 
evaluation of the goods at Rs. 3,751.25 was 
not justified when the security bond itself was 
only for a lesser sum. I am unable to enter- 
tain this contention. The question here is not 
about any money liability. The question is 
about delivery of certain moveables The 
valuation of such moveables has come 
in for consideration only by way of grant of 
an alternative relief in the event of non-deli- 
very. Hence, assuming that there was an 
accurate valuation of the moveables in queation 
even at the time of the execution, that cannot 
now prevent the Court from going into the 
question of valuation for the purpose of grant- 
ing the alternative relief while ordering deli- 
very. I must, therefore, reject this contention 
of Mr. Rajaraman as unsound. 


5. On the aspect of the landlords liability to 
return the goods, learned counsel had pretty 
little to argue. Order 21, rule 35 (4) of the 
Code of Civil Procedure provides for the 
appropriate procedure ina case where the 
holder of a decree for possession of a house 
finds the house locked and thereupon obtains 
from the executing Court an order for breaking 
open the lock. The rule proceeds to lay down 
what course the proceedings should take if 
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oveables, to which the decree-holder himself 
is not entitled, arẹ found inside the premises. 
The rule reads as under :— 


“Tf it is found at the time of delivery that 
there are moveables in the house to which 
the decree-holder has no claim and the 
judgment-debtor is absent, or if present, 
does not immediately remove the same, the 
officer entrusted with the warrant for delivery 
shall make an inventory of the articles so 
found with tbeir probable value, in the 
presence of respectable persons on the spot, 
have the same attested by them and leave 
the moveables in the custody of the decree- 
bolder after taking a bond from him for 
keeping the articles in safe-custody pending 
orders of Court for disposal of the same. 


The Officer shall then make a report to the 
Court and forward therewith the attested 
inventory taken by him. 


The Court shall, thereupon, issue a notice to 
the judgment-debtor requiring him to take 
delivery of the said moveables within thirty 
days from the date of the notice and in 
default they will be sold in public auction 
at his risk and the proceeds applied for 
meeting all legitimate expenses of custody 
and sale and the balance, if any, will be 
refunded to the judgment-debtor: 


Provided that if moveable articles referred 
to above are perishable, the Officer shall 
sell them in public auction immediately, 
and bring the proceeds into Court. The 
notice to the judgment-debtor shall in such 
a case call upon him to receive the amount 
from Court within three months.” 


6. Therecord before me in this case does 
not show that after the landlord took custody 
of the tenant’s moveables, which were found 
in the premises, the executing Court proceeded 
to issue notice to the tenant to take delivery. 
Assuming that this matter of procedure had 
ot been gone through as contemplated by 
Order 21, rula 35 (4) of the Code, and that 
the tenant himself took the initigtive in the 
matter when he moved the Courtfor return 
of his articles, that would not make fora 
difference in the substantive legal position 
lating to liability. 


7. That liability can hardly be a matter for 
disputation or doubt, although I must confess 
I have found difficulty in putting it under 
one or other of any of the ready-to-hand 
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pigeon-holes of the law. We no doubt start 
with the position that the decree-holder haa 
custody of moveables of which he is not the 
owner, and, this being so he has no right to 
appropriate them to his own use, but he will 
have to reatore them to their true owner. In 
this case, the tenant was the true cwner. 
But he did not hand them over himself to 
the landlord, nor any agent or other person 
acting en his behalf. Nor can the decree- 
holder be equated to the position of a person 
who just finds the moveables, as a finder 
of lost goods, because far from their being lost 
by their owner, they are found in their proper 
place in the premises in his occupation. The 
Amin in charge of the execution is the person 
who actually hands over the goods to the 
decree-holder, bnt the Amin will be acting 


` neither as the owner nor as the owner’s agent 


nor as some one else entitled to proceed under 
the owner’s authority. He is acting under 
the authority of the Court as a Court Officer. 
There is no jural relationship between the 
decree-holder and the Amin any more than 
there is, at the time of the execution, any 
jural relationship between him and his 
ex-tenant. ~ It would seem that matters of this 
kind do not arise out o! contract nor do they 
arise out of any trust, express or implied. 
It is difficult to say, even whether the 
situation fits in precisely with the require- 
ments of any of the provisions of Chapter V 
of the Indian Contract Act, 1872 relating to 
quasi-contracts. The closest provision might 
seem to be found in tection 72 of that Act, 
but the decree-holder can hardly be described 
even for purposes of thig section asa person 
to whom the articles are delivered under 
‘coercion.’ For, if the judgment-debtor were 
there at the time, neither he northe Amin 
would be under any compulsion to hand over 
the goods nevertheless to the decree-holder, 
Again, none of the enacted provisions in the 
Indian Trusts Act, 1882, relating to resulting 
trusts and constructive trusts can in terms, 
be applied to this situation. Almost all the 
provisions dealt with in Chapter IX of the 
Trusts Act are of a kind which arise out of, 
some jurai relationship between persons, and 
the law prefers to import to one of them an 
obligation in the nature of trust. It cannot 
be said, for instance, that the decree-holder 
had obtained the goods of the judgment- 
debtor by undue influence. It cannot be said 
that the decree-holder had done something 
where his interests and duty came into conflict, 
None of the group of sections 80 to 94, inclusive, 
in the Trusts Act can literally apply toa 


situation of the kind which presents itself 
when execution of a decree for possession of 
a house leaves the decree-holder with the 
custody of the judgment-debtor’s moveables. 
The same position, by the way, must apply 
to moveables belonging to a third party found 
at the time of one open the lock, although, 
surprisingly, Order 21 rule 35 (4) does not 
specifically provide for appropriate procedure 
for notifying the third party of subsequent 
proceedings, leaving him, apparently, to follow 
the quite inappropriate provisions relating to 
third party claims to moveables which have 
been attached in execution. Be that as it 
May, it seems to me quite clear that the law 
does not intend to give to the decree-holder 
a present of the goods which he finds inside 
his locked house, goods towhich he cannot 
lay claim, while assuming vacant possession - 
of the house. It also seems quite clear to 
me that so long as the goods remaina in hi 
custody he has to take reasonable care of 
them. This duty fairly flows from the follow- 
ing circumstances, namely, the goods belong 
to some one else, he has got custody of them 
only to enable him to obtain vacant posses- 
sion of his house, and he has to abide by the 
further orders of the executing Court. t 
also is beyond doubt that the decree-holder 
must restore the goods to the true owner, 
„when called upon to do so. Order 21, 
rule 35 (4) provides for a 30 days’ notice to 
be issued by the Court to the judgment- 
debtor to obtain redelivery of the moveables 
from the decree holder. But this requirement 
as to Court notice is oply for enabling the 
Court to sell the moveables after the expiry of 
the notice period without feeling any. qualms. 
The rule does not prevent the decree-holder 
from straightaway handing over the goods 
to the judgment-debtor, if there is no dispute 
or doubt over his ownership, even without the 
Court's intervention. Indeed, it would be 
the decree-holder s duty to do so. If he fails to 
do so, the Court has certainly the power to 
compel him to do so. Indeed, the Court 
iwelt is undera duty to order restoration, 
considering that the custody of the moveables 
~ with the decree-holder is itself but a side- 
effect of itsorder to break open the lock. 
Amidst all these considerations, we may regard 
the duty of the decree-nolder in such cases as 
based on the doctrine of unjust enrichment; 
or we may regard it as arising out of some, 
as yet, unclassified or unnamed species of 
fiduciary obligation; or we may regard it aa 
that of a gratuitous, but compulsive, bailee. 
As for the Court’s role, we may regard it as 
cising its jurisdiction under the Procedure 
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Code, or under its everpresent duty to 
administer the law of the land on the princi- 
ples of justice, equity and good conscience. 
Whichever way we regard these considerations, 
the result must be the same; the decreo-holder 
must be compelled to restore the ‘moveables 
to the judgment.debtor, or failing that, to pay 
their just valuation. I have no doubt in my 
mind, therefore, that the orders of the Courts 
below are not only within their jurisdiction, 
but entirely just, and quite in accordante with 
the law. 


8. Mr. Rajaraman then submitted that the 
learned Subordinate Judge erred in law in 
directing the landlord to pay Rs. 300 by way 
of costs to the Amin. Hesaid that there is 
no warrant in law for this kind of order. At 
the first blush, this direction as to costa made 
by the learned Subordinate Judge seemed to 
me tobe peculiar. But after ascertaining the 
course ol proceedings from the records, I am 
satisfied that this direction is also justified. 
The tenant, when he filed his application 
before the executing Court for return of his 
moveables, impleaded not only the landlord 
and tho surety who had signed the security 
bond, alsothe Amin as party respondents. 
The learned District Munsif dismissed the 
tenant 8 application for relief as against the 
Amin, while granting it against the landlord 
and the surety. When the landlord appealed 
against this order, he might will have omitted 
to implead the Amin, but he did not do s0. 
The Amin having been made a party to the 
appeal, entered appearance and had himself 
represented by counsel. In these circumstances, 
it seems to me that the learned Subordinate 
Judge was quite in order in directing the 
landlord to pay the costs of the Amin in the 
appeal. Ifa direction as to costs can be 
regarded as purely within the discretion of a 
Court, I must say that the discretion has 
been properly exercised in this case. 


9- For all the above reasons, this revision 
petition is dismissed, 


R.S Petition dismissed, 
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AT MADRAS. 


(Special Original Jurisdiction. ) 
PRESENT: Ramanujam, F. 
E anyalal Chandrakamar 


v, 


Union of India represented by The Joint 
Secretary to the Government of India, 
Ministry of Finance, Department of 
Revenue and Insurance, New Delhi 
Respondent. 
T Gold (Control) Act (XLV of 1968), section 
1) and (2)—Scope and applicability—Petitioner 
doing pawn-broker’s business—Scarch of hts business 
premises by Central Excise Officers—Unaccounted 
primary gold, gold coins etc., seized —Adjudication 
of case by Deputy Collector of Central Excise— 
Release of serzed goods to the petitioner on payment 
of redemption fine—Appeal by petitioner to Collector 
of Central Excise rejected—Revision to Government 
also reyected—Order of confiscation whether sustain- 
able. 


(B) Gold (Control) Act (XLV of 1968), section 27. 


Section 6 (1) and section6 (2) of the Gold 
(Control) Act are not intended to serve the 
same purpose. Sub-section (1) enables the 
Administrator if it is necessary in the public 
interest, to require any person who lends or 
advances money on the hypothecation, pledge, 
mortgage or charge of any article or ornament 
to file a return as to the receipt, delivery or 
sale of such article or ornament and as to 
the persons from whom they were receiv- 
ed or to whom they were delivered or 
sold. Sub-section (2) of section 6 however, 
enables the Administrator to authorise any 
Gold Control Officer to examine the accounts 
relating to the receipt, delivery or sale of any 
gold, of any person who advances any money 
on the hypothecation, pledge, mortgage or 
charge of any article or ornament and if any 
gold is found in the possession of such person 
which is not entered in such accounts or which 
is not otherwise accounted for to the satisfaction 
of such Officer, such gold shall be deemed to be 
in the possession of such person in contraven- 
tion of the provisions of this Act. Section 
6 (2) of the Act does not refer to the return 
contemplated under section 6 (1) of the Act. 
Section 6 (2) merely authorises the Adminis. 
trator to have the accounts of any person who 
advances money on the hypothecation, pledge, 
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mortgage or charge of any article or orna- 
ment checked by the Gold Control Officer and 
totreat the amount of gold which hag not 
been duly accounted for as excess gold. Action 
under section 6 (2) of the Act could be taken 
by the Administrator even though the person 
concerned has not filed any return under sec- 
tion 6 (1) or the return is not called for by 
the Administrator. Section 6 (2) of the Act 
makes it clear that the possession of excess 
gold is a contravention of the provisions of 
the Act and sections 71 of the Act states that 
such excess gold can be confiscated. 

[Paras, 4,5.] 


Section 27(1) of the Act says that no person 
shall commence or carry on, business asa 
dealer unless he holds a valid licence issued in 
that behalf by the Administrator. Unless the 
petitioner in the instant case acted as a dealer, 
he is not required to take out any licence as 
required under section 27 of the Act. There- 
fore it is not possible in the instant case to 
say that the infringement of section 27 of the 
Act has been made ont. [Para. 6.] 


Held, that in this case, the petitioner cannot be 
held to have infringed section 27 of the Act 
though he has admittedly infringed section 8 
(2) for having been in possession of small and 
negligible quantity of primary gold. The 
impugned order is set aside with a direction 
to consider, the question whether a personal 
penalty iscalledfor and if so, what is the 
quantum of penalty to be imposed in the 
light of the findings and observations. The 
impugned order so far as it relates to the con- 
fiscation is confirmed. [Paras. 8, 9.] 


Cases referred to :— 


Badri Prasad v. Collector, Central Excise, (1972) 1 
S.G.J 224: A.L.R. 1971 S.C. 1170; Rayappa 
Goundar, In re, (1972) 2 M.L.J. 389. 


Petition under Article 226 of the Constitution 
of India, praying that in the circumstances 
stated therein, and in the affidavit filed there- 
with, the High Court will be pleased to issuc 
a writ of certiorari calling for the records on 
the file of the respondent herein in Order No. 
8 of 1974, dated 12th February, 1974, and 

uash the said order of the respondent dated 
Toh February, 1974, and grant appropriate 
or any other relief in the matter. 


D. Madanchand Chopda, for Petitioner. 


T. Chengalcaroyan, Central Government Stands 
ing Counsel on behalf of Respondent, 
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The Court made the following 


ORDER. — The petitioner herein is a proprietoTy 
concern doing pawn-breker’s business at No. 60, 
Wallajah Road, Woriyur, Tiruchirapalli. The 
said business premises was searched by the 
Officers of the Central Excise on 14th February, 
1970, and unaccounted primary gold, gold coins 
and new and old ornaments in all weighing 
1531.300 grams were seized for action under 
the Gold (Control) Act. The case was adjudica- 
ted by the Deputy Collector of Central Excise, 
Tiruchi on 3rd September, 1970, and the gold 
under seizure was confiscated subject to the 
redemption on payment of a fine ot Rs. 5,000. 
A penalty of Rs. 2,500 was also imposed on the 
petitioner. In pursuance of the said order of 
adjudication, the primary gold, the gold orna- 
ments and gold coins weighing in ajl 1531.300 
grams wore released to the petitioner on 23rd 
September, 1970, on paymeatof the redemp- 
tion fine on 27th January, 1971. However, the 
petitioner filed an appeal before the Collector 
of Central Excise, who by an order, dated 22nd 
April, 1972, rejected the same. Against the 
rejection of the appeal, the petitioner filed a 
revision petition to the Government of India, 
who by an order dated 12th February, 1974, 
rejected the revision petition, The petitioner 
thereafter approached this Court for the issue 
ofa writ of certiorari quashing the said order, 
dated 12th February, 1974, affirming the order 
of adjudication. 


2. The petitioncr’s case is that the authorities 
cannot invoke section 6 (2) of the Gold 
(Control) Act, 1968 (hereinafter referred to as 
the Act) in this case, and therefore, the order 
of confiscation passed by the initial authority 
and affirmed by the appellate and revisional 
authorities cannot be sustained in law. It is 
the further case of the petitioner that there is 
no material in this case to indicate that the 
petitioner is carrying on business as a dealer 
without a, valid licence issued on behalf of the 
Administrator, that therefore, there is no viola- 
tion o! section 27 of the Act and that as such the 
petitioner cannot be proceeded with for viola- 
tion of the gaid section. As regards the alleged 
Violation of section 8 of the Act for being in 
unauthorised possession of primary gold, the 
petitioner would say that the primary gold, 
possessed by it was only of a small quantity 
and therefore, the possession of such small 
and negligible quantity should be ignored. The 
question 1s whether the above contentions of the 
petitioner could be accepted. 


3. According to the petitioner, the gold 
ornaments and gold coins seized from its 
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business premises belong to one of the family 
members of the partners of the petitioner firm, 
that they have nog come into its possession in 
the course of the pawn-broker’s business, that 
therefore, the petitioner is not liable to keep 
any account with regard to those jewels and 
coins and that the mere fact that the petitioner 
has not kept any account for those jewels and 
coins will not lead to the inference that the 
petitioner has got those gold ornaments and 
coins in the course of its pawn—broker’s busines 
or as a dealer doing business in gold. It is also 
submitted by the learned counsel for tho 
petitioner that section 6 (2) of the Act will 
come into play only when directions are given 
by the Administrator calling for certain returns 
as to the receipt or sale of hypothecated gold 
under section 6 (1) of the Act, that in this case 
there having been no direction by the Adminis- 
trator to the petitioner to file its returns under 
section 6(1), the petitioner is not liable to 
account for the gold ornaments and gold coins 
sejzed from its possession, under section 6 (2) 
of the Act. According to the petitioner only 
when the Administrator calls for a return in 
relation to the receipt and sale of hypothecated 
gold under section 6 (1), he may authorise any 
Gold Control Officer to inspect any pawn- 
broker’s premises and call upon the pawn=— 
broker to account for the gold orgold ornaments 
found tobe in excess of the stock referred to in 
his accounts or in the returns. Thus it is the 
contention of the learned counsel for the 
ponenee that itis only after the return is 
urnished by the pawn-broker as per the 
direction given under section 6(1) of the Act, 
the Administrator can invoke the machinery 
contemplated under section 6 (2) of the Act. 


4. The learned counsel for the petitioner 
refers to the decision in Badri Prasad v. Collector, 
Central Rxcise}, wherein the scope of sections 
6 (1) and 6 (2) of the Gold (Control) Act, 1968 
bas been dealt with. In that case the Supreme 
Court has observed thus: 


“The provision in section 6 (1) empowering 
the Administrator to call upon any pawn- 
broker to furnish a return does not do away 
with his obligation to file a declaration 
under section 16 (1). Section 6 (1) empowers 
the Administrator to take action in special 
cases where he thinks it necessary to call 
upon a money lender to make a return and 
under section 6 (2) he is empowered to 
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authorise any Gold Control Officer to of the Central Excise who have been invested 


examine the accounts of such pawn-broker,”’ 


The learned counsel for the petitioner wants 
to emphasise the words ‘such pawn-broker” 
occurring in the observations of the- Supreme 
Court and submits that the Supreme Court 
has understood section 6 (2) as consequen- 
tial on section 6 (1) and not as an independent 
provision. But, however, on' a close 
reading of section 6 (1) and, (2) of 
the Act, ] am inclined to bold that section 6 (1) 
and (2) of the Act are not intended to serve the 
game purpose. I do not read the above 
observations of the Supreme Court as laying 
down that section 6 (2) of the Act cannot 
operate without there being a previous action 
under section 6 (1). Section 6 (1) of the Act 
enables the Administrator, if it is necessary in 
public interest, to require any person who 
lends or advances money on the hypothecation, 
pledge, mortgage or charge of any, article or 
ornament to filea return as to the receipt, 
delivery or sale of such article or ornament 
and as to the persops from whom they were 
received or, as the case may be to whom they 
were delivered or*sold. Sub-section (2) of 
section 6 however enables the Administrator to 
authorise any Gold Control Officer to examine 
the accounts relating to the receipt, delivery 
or sale of any gold, of any person who 
advances any money on the hypothecation, 
pledge, mortgege or charge of any; article or 
ornament, and if any gold is found in the 
possession of such person which is not entered 
in such accouats or which is in excess of the 
quantity shown in such accounts, and which 
1s not otherwise accounted forto the satisfac- 
tion of such Officer, such gold shall be deemed 
to be in the possession of such (person in 
contravention of the provisions of this Act. 
Section 6 (2) does not refer to the return 
contemplated under section 6 (1) of the Act. 
Section 6 (2) merely authorises the 
Administrator to have-the accounts of any 
person who advances money on hypothecation, 
pledge, zor teage or charge of any article 
or ornament checked by the Gold Gontro! 
Officer and to treat the amount of gold which 
has nct been duly accounted for:as excess 
gold. In my view, action under section 6 (2) 
of the Act could be taken by the Administrator 
id though the person concerned has not 





filed anyreturn under section 6 (1) er the 

return is not called for by the Administrator. 

In this case it is true that the petitioner haa 

net been called upon to file a return under 

section 6 (1) and an independent l'action has 

been taken under section 6 (2). The Officers 
t 


with the powers under the Gold (Control) Act 
have found the gold and gold ornaments in 
excess of the quantity referred to in the 
accounts of the petitioner's pawn-broker’s 
business. Itis true that the petitioner gave an 
explanation that the gold jewels and gold coins 
belong to one of the famlly members of the 
partners cf the firm and thatsince there was 
no sufficient safety in his residential premises, 
he kept the same for safe custody in the 
business premises. But this explanation has 
not been accepted by the original authority 
as well as the appellate or revisional authorities 
and therefore, it should be taken that the 
petitioner has not accounted for the excess 
gold and gold ornaments to the satisfaction of 
the Officers. Therefore, the petitioner has 
rightly been treated as having been in posses- 
sion of gold and gold ornaments in contraven- 
tion of the provisions of the Gold (Control) 
Act as per section 6 (2). 


5. The learned counsel for the petitioner 
would say that section 6 (2) of the Act merely 
says tħat the person possessing unaccounted 
gold should he deemed to have contravened 
the provisions of the Act, that the section does 
not say, which provision of the Act has been 
contravened, and that sucha general deeming 
is not sufficient for taking proceedings against 
the petitioner under the Gold (Control) Act, 
1968, in respect of such excess gold, However, 
section 71 of the Act reads thus: 


“Any gold in respect of which any provision 
of this Act or any rule or order made there- 
ander has been or is being, or is attempted 
to be, contravened, together with any 
package, covering or receptacle in which 

- such gold is found, shall be liable to con- 
fiscation,”’ 


For the application of section 71 of the Aet, 
it is not necessary for the Gold Control 
Authority to show that any particular provision 
of the Act has been contravened. Section 6 
(2) of the Act makes it clear that the possession 
of excess Id is the contravention of the 
provisions of the Act and section 71 of the A 
states that such excess gold can be confiscated. 
I am not therefore in a position to say that 
the confiscation of gold and gold jewellery in 
this case is illegal. 


6. As regards the application of section 27 of 
the Act, the learned counsel for the petitioner 
says that mere possesion by the pawnbroker 
of some unaccounted jewels will not make 
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the pawn-broker a dealer in gold and that to 
make him a dealer, it must be shown that 
such a pawn-broker is actually carrying on, 
directly or otherwise the business of making, 
manufacturing, preparing repairing, polishing 
or converting, gold, whether for cash or for 
deferred payment or for commission, remunera- 
tion or other valuable consideration. Accord- 
ing to the learned counsel for the petitioner 
excepting the allegation that the petitioner 
was not able to account for the gold jewels 
found in the business premises, no other factor 
has been established so as to bring the 
petitioner within the definition of a “dealer” 
as defined in section 2 (4) of the Act. ‘‘Dealer” 
has been defined under section 2 (k) of the 
Act thus: 


‘¢(k) ‘dealer’ means any person who carries 
on, directly or otherwise, the business of 
making, manufacturing, preparing, repair- 
ing, polishing, buying, selling, supplying, 
distributing, melting, processing or converting 
gold, whether for cash or for deferred pay- 


ment or for commission, remuneration or _ 


other valuable consideration.” 


In this case, admittedly, there is no material 
to show that the petitioner has been dealing 
in gold in any of the modes referred to in the 
definition of ‘‘dealer”, apart from carrying on 
the pawn-broker’s business. As already stated, 
the possession of unaccounted gold jewels by a 
pawn-broker may amount to an offence under 
the Act in view of section 6 (2) but it does 
not automatically follow that such a pawn- 
broker who was in possession of gold jewels 
which he could not account for, is a dealer in 
gold or gold jewels, In this case, straight- 
away an inference has been drawn based on 
mere possession of unaccounted jewels bya 
pawn-broker. Such an inference is not 
possible on the facts and circumstances of this 
case as there is no other material indicating 
that the petitioner has been dealing in gold or 
gold ornaments. Section 27 (1) of the Act 
‘ays that no person shall commence, or 
carry on, business as a dealer unless he 
holds a valid licence issued in that behalf by 
the Administrator, Unless the petitioner has 
cted as a dealer, it is not required to take 
ut any licence as required under section 27 
f the Act. Therefore, itis not possible to 
yin this case that the infringement of 
Section 27 of the Act has been made out. 


7. In Royappa Goundar, In re! Maharajan, J., 
dealt with a case where a person who wag 
transporting paddy without a licence was pro. 


1. (1972) 2 M.LJ. 389. 
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secuted under clause 3 (1) of the Tamil Nadu 
Paddy and Rice Dealers’ Order, - 1968 read 
with section 7 (1) (a) (ii) of the Essential 
Commodities Act. It wascontended for the 
accused that clause 3 (1) of the Tamil Nadu 
Paddy and Rice Dealers’ Order, 1968 can be 
invoked only if it is shown that he has been 
indulging in a continuity of transactions of 
purchase, sale or storage and that the statu- 
tory presumption contained in clause 3 (2) 
cannot be attracted unless it isshown that the 
petitioner is carrying on business as a dealer 
in paddy and rice. Clause 3 (2) of the 
Tamil Nadu Paddy and Rice Dealers’ (Licens- 
ing and Regulation) Order, 1968 embodied a 
presumption that where stock of more than 
two quintals of paddy or rice is found witha 
given individual, he must be deemed, unless 
the contrary is proved, to have stored the 
same for the purpose of sale. Sub-clause (2) 
made it clear that this presumption would be 
available only forthe purpose of sub-clause 
(1) of clause 3 which reads as follows: 


“No person shall start afresh or carry non- 
business as a dealer except under and in 
accordance with the terms and conditions 
of alicence issued in this behalf by the 
licensing authority.” 


Maharajan, J., expressed the view that even 
if a person transported paddy without a 
licence he would still not be liable under 
clause 3 (1) of the Tamil Nadu Paddy and 
Rice Dealers’ Order, 1968 read with section 
7 (1) (a) (i) of the Essential Commodities 
Act, in the absence of proof that he has been 
indulging in a continuity of transactions of 
purchase, sale or storage. that as the prosecu- 
tion has failed to prove by independent evidence 
a single, casual or solitary transaction of 
transport of paddy indulged in by a person 
cannot be taken to make him a dealer. 
Therefore, the said reasoning also applies to 
the facts of this case where no material has at 
all been produced or referred to by the res- 
pondents that the petitioner has been acting 
as a dealerin gold or gold ornaments without 
a licence. Therefore, the petitioner cannot 
be taken to have contravened section 27 of 
the Act. 


8, Asregards the infringement of section 8 
(2) of the Act for having been in possession of 
primary gold, as already stated, the petitioner 
admits possession of the primary gold which 
is not authorised but states that the quantity 
being so negligible, no action is called for 
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under section 8 (2). ofthe Act. In this case, 
apart from the levy on the redemption on 
payment of fine in lieu of confiscation, the 
respondents have levied a sum cf Rs. 2,500 as 
fine for the contravention of sections 8 and 27 
of the Act. Inthis case, the petitioner cannot 
be held to have infringed section 27 of the 
Act though it has admittedly infringed section 8 
(2) for haying been in possession Of small and 
negligible quantity of primary gold. Since the 

- fine of Rs. 2,500 has been levied on the ground 
that there has been an infringement of a sections 
8 and 27 of the Act by the petitioner, and 
the findings of the authorities relating to the 
infringement of section 27 of the Act has now 
been found to be not tenable, any fine that 
could be imposed can only be on the basis 
of the infringement of only section 8. Whether 
the infringement of section 8 alone calls for 
any penalty and ifso what is the quantum 
of penalty to be levied isa matter! for the 
Ist respondent to decide. 





9. Hence, the impugned order is sét aside 
ith a direction to the respondent to ae 
the question whether a personal penalty is 
called for and if so what is the quantum of 
penalty to be imposed in the light! of the 
findings and observations made above. The 
impugned order in so faras it relates to the 
Confiscation is confirmed. This writ | petition 
is allowed in part. No costs. 


R.S. 





Petition partly allowed. 


IN THE HIGH COURT OF JUDICATURE 
AT MADRAS. 


Parsent:—IJsmail, F. i 
K.P. Nalla Goundar Petitioners 
v. 


P. Ramaswamy and others 





espondents. 


Civil Procedure Code (V of 1908), Order 20, rule 8 
—Suit for partition —Preliminary and final decrees 
passed —Subsequent application for appointment of a 
Commissioner for ascertaining mesne profits—Main- 
tainability. i 


In a suit for partition the question of claiming 
mesme profits jn the plaint itself cannot possibly 
arise, since tho defendant who is a co-owner 
cannot be said to be in wrongful possession as 
against the plaintiff. [Para. 2.] 





SOR.P, No, 3126 0f 1977. 





Th July, 1978. 


Tp a suit for partition the question of awarding 
Possession of properties to the parties will arise 
Cnly when the properties are divided and the 
parties are directed to take possession of the 
particular items allotted to them. A preliminary 
decree in a partition suit merely determines 
the rights of the parties to a share in the pro- 
perties and the particular shares to which they 
are entitled and the properties that are avail- 
able for partition and it is the final decree which 
ultimately divides the properties and awards 
separate possession of the properties to each of 
the parties. {Para. 2.] 


On the other hand, with regard to a suit for 
partition what is really the consequential relief 
will be a claim for accounting and not a claim 
for mesne profits. In a suit for partition the pro- 
fits accruing from the different items of proper- 
tieg which are the subject-matter of the claim 
for partition will also be property to be divided 
among the different sharers. So long as that 
item of the property is not divided, the suit 
cannot be said to have been finally disposed of. 
Any decree that is passed prior to that can 
only be an interim final decree or one of several 
final decrees which came to be passed in the 
suit. (Para. 3.) 


Cages referred to:— 


B.N. Thiayagarajan v. B.N. Sundaravelu, (1972) 1 
MLJ 230: 85 J.W 95:A.I.R. 1972 Mad. 
216; AR Veerappa Goundar v. Sengoda Goundan, 
(1975) 1 MLJ. 33. 


Petition under section 115 of Act V of 1908 
praying the High Court to revise the Order of 
the Court of the I Additional Subordinate 
Judge, Salem dated 4th October, 1977 and made 
in I.A. No. 646 of 1976 in O.S. No. 114 of 1966, 


K. Sengottian, for Petitioner. 


H.S. Venkattachalamurthi, for Ist Respondent and 
Respondents 2 and 3 having been given up. 


The Court made the following 


Orpenr.— This is a petition to revise the order 
of the learned Subordinate Judge, Salem dated 
4th October, 1977 made in I.A. No. 646 of 
1976 in O.S No 114 of 1966. By the impugned 
order the learned Subordinate Judge appointed 
a Commissioner for ascertaining the meane 

fits. The suit itself was one for partition and 
a preliminary decree was first passed and 
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‘hereafter a final decree was passed dividing 
the properties as between the parties. It is there= 
after the present application for appointment 
of a Commissioner for ascertaining the mesne 
profits was filed and the impugned order was 
passed thereon. 
2. The learned counsel for the petitioner 
challenges the impugned order on the ground 
that after a final decree in the partition suit 
there can be no separate decree in relation to 
the mesne profits itself. This question had 
come up for consideration before this Court in 
B.N. Thiayagarajan v. B.N. Sundaravelu judg- 
ment by Raghavan, J. and in 4.R. Vesrappa 
Goundar v. Sengoda Goundar? judgment by NS. 
Ramaswami, J. The judgment of N.S. Rama- 
swami, J., is a later one and he has considered 
the decision of Ragbavan, J. Raghavan, J., 
after referring to certain earlier decisions stated 
as follows: — 
“That being the correct position I will now 
sum up the effect of the several decisions 
referred to above: 
(1) Where a preliminary decree awarding 
possession contains a direction for enquiry 
into the future profits, that part of the suit 
relating to the mesne profits continues to be 
pending and the decree-holder might move 
the Court to hold an enquiry and pass a final 
decree awarding such profits without the 
necessity of filing an application within the 
the prescribed period under Article 181 of 
the Limitation Act. 


(2) Where a decree awarding possession is 
silent with regard to enquiry into the future 
meme profits andthe decree has not com- 
pletely disposed of the suit which for one 
reason or another, continues to be pending, 
there ia nothing in the Code prohibiting the 
decree-holder from applying to the Court 
during the pendency of such suit for an 
enquiry into the future mesmo profits of the 
Court from ordering such an enquiry; ang 


(3) Where no relief for mesne profits is claim- 
ed in the plaint and the preliminary decree 
does not provide for such relief, the relief for 
mesne profitscan be claimed even for the 
first time in application for passing a final 
decree. But in every case above enumerated 
the enquiry must be concluded before the 
final decree is passed, so that the result of 
the enquiry may be incorporated in the final 
decree. If, however, the final decree is passed 
before the enquiry into the mesne profits is 





1. (1972) 1MLJ. 230: 85 LW. 95: ALR. 1972 
Mad. 216. 
2. (1975) 1 MLL.J. 58. 
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completed without the result of the enquiry- 
being incorporated in the final decree itself, 
there can be no second final deeree incor- 
porating the result.” 


From one point of view, the above statement 
may not be appropriate ia its language to a suit 
for partition because in a suit for partition th 
question of claiming meane profits in the plain 
itself cannot possibly arise, since the defendan 
who is a co-owner cannot be said to be in wrong- 
ful possession as against the plaintiff. In a sui 
for partition the question of awarding posse 
sion of the properties to the parties will aris 
only when the properties are divided and the 
parties are directed to take possession of the 
particular items allotted to them. A preliminary 
decree in a partition suit merely determines th: 
right of parties to a share in the properties and 
the particular shares to which they are entitled 
and the properties that are available for parti- 
tion and it is the final decree which ‘ultimately 
divides the properties and awards separate 
possession of the properties to each of the 
parties. From this point of view, the observa- 
tion which Raghavan, J., made as the proposi- 
tion of law are inappropriate to a suit for 
partition, 


3. On the other hand, with regard to a suit 
for partition what is really the consequential 
telief will be a claim for accounting and not 
a claim for mesne profits. In a suit for parti- 
tion the profits accruing from the different 
items of properties which are the subject 
matter of the claim for partition will also be 
properties to be divided among the differen! 
sharers. So long as that item of the pro- 
a is not divided, the suit cannot be said t 
ave been finally disposed of. Any decree that 
is passed prior to that can only be an interi 
final decree or one of the several final decrees 
which came to be passed in the suit. That 
is exactly the view which N.S. Ramaswami, J., 
took in A.R. Veerappa Goundar v. Songoda 
Goundar! in which the decision of Raghavan, J., 
in B.N. Thiagarajan v. B.N. Sundaravelu? was 
noticed. In view of thia position, following 
the judgment of N.S. Remaswami, J, the civil 
revision petition has to be dismissed and it is 
accordingly dismissed. No order as to costs. 


R.S. 









Petition dismissed’ 





1. (1975) 1MLJ 53. 
2. (1972)1 MLL.J. 230: 


85 L.W. 95: A.LR, 1972 
Mad. 216. 
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IN THE HIGH COURT OF JUDICATURE 
AT MADRAS. 


Parsent:—M.M. Ismail and Sethuraman, Fj. 


Rajah Sir M.A. Muthia Chettiar 
.. Appellant * 


v. 


R.M. Muragappan and others 
: Respondents. 


Madras Inam Estates (Abolition and Conversion 
into Ryotwari) “Act (XXVI of 1963), section 9 
—Rystwari patla claimed as owner of land by virtue 
of book adjustment—No registered sale deed though 
property value was over Rs. 100— Not a landholder 
satisfying requirements of section 9. 


A person, to be a landholder entitled to 
ryotwari patta under section 9 of Tamil Nadu 
Act XXVI of 1963, should be a person 
owning an estate or a part thereof or a person 
entitled to collect the rents of the whole or 
any portion of the estate by virtue of any 
transfer from the owner of his predecessor- 
in-title or of any order of a competent 
Court orof any -provision of law. Where 
the appellant claimed to have become the 
owner of the land in question by way of a 
book adjustment in the ledger of a Corporation 
of which he was a director, the Corporation 
having acquired the property earlier, and though 
the value of the land was more than Ras. 100 
there was no registered sale deed in favour of the 
appellant by the Corporation, ho is not a land= 
holder as contemplated by section 9 and there- 
fore he cannot come within the scope of that 
section and consequently his claim for ryot- 
wari patta under that section was not tenable. 

[Paras. 2, 3.} 


Appeal under section 46 of Tamil Nadu Act 
XXVI of 1963 against the judgment and 
order dated 30th April, 1974, Special Tribunal, 
Inam Abolition, Ramanathapuram at Siva- 
ganga and made in Revenue Appeal No. 306 
of 1970. (S.R. No. 195/TPR/99 dated 11th 
May, 1970 Assistant Settlement Officer No.I II, 
Enquiries, Karaikudi). 


T. Rangaswami Ayyangar, for Appellant. 


S.V. Jayaraman and the Additional Government 
Pleader, for Respondents. 


The Judgment of the Court was delivered by 


Ismail, 7.—The Assistant ‘Settlement Officer 
granted a ryotwari patta in respect of the land 


"S.T, Appeal No, 258 of 1974, 


4ih September, 1978. _ 


gil 


in question under section 9 (1) (a) (i) of Tamil 
Nadu Act XXVI of 1963 in favour of the 
appellant herein. However, on appeal pre- 
ferred by the respondents herein, the Special 
Tribunal, Inam Abolition, Ramanathapuram 
at Sivaganga, by his order dated 30th April, 
1974, allowed the appeal preferred by the 
respondents herein and set aside the order of 
the Settlement Officer. It is against this order 
et the Tribunal, the present appeal has been 
led. 


2. It is not in dispute that the matter arises 
out of Tamil Nadu Act XXVI of 1963. Sec- 
tion 9 (1) of that Act deals with the right of 
a landholder to the grant of ryotwari patta 
under that Act. Section 9 (1) opens by stas 
ting, “in the case of an existing inam estate, 
the landholder shall with effect on and from 
the notified date, be entitled toa ryotwari 

attain respect of.’ The expression *‘land- 
older” occurring in section 9 has been defined 
in section 2, clauso (8), as follows: 


“In this Act, unless the context otherwise 
requires, ‘Land-holder’— 

(i) ia relation to an existing inam estate 
shall have the same meaning as in clause (5) 
of section 3of the Estates Land Act; 


(It is not necessary to refer to the further 
portions of this Clause), 


Thus, it will be seen that this definition throws 
us back to section 3 (5) of the Estates Land 


Act, 1908. Section 3 (5) of the Kstates land 
Act defines the expression “landholder” as 
follows: 


“In this Act, unless there ia something 
repugnant ın the subjector context— 


‘Landholder’ means a person owning an 
estate or part thereof and includes every 
person entitled to collect the rents of the 
whole or any portion of the estate by virtue 
of any transfer trom the owner or his pre- 
decessor-in-title or of any order of a com. 
petent Court or of any provision of law. 


Where there is a dispute between two or 
more persons as to which of them is the 
landholder for all or any of the purposes of 
this Act or between two or more joint land« 
holders as to which of them is entitled to 
proceed and be dealt with as such landholder, 
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the person who shall be deemed to be the 
landholder for such purposes shall be the 
person whom the Collector, subject to any 
decree or order of a competent civil Court, 
may recognize or nominate as such land-« 
holder in accordance with rules to be framed 
by the State Government in this bebalf.” 


Thus, it will be clear that a person, to be a 
jandholder entitled to the grant of a ryotwari 
oatta under section 9of Tamil Nadu Act 
VI of 1963, should be a person owning 
an estate or a part thereof or a person entitled 
o collect the rents ot the whole or any 
vortion of the estate by virtue of any transfer 
rom the owner or his predeceasor-in title or 
ot any order of a competent Court or of any 
provision of law. Consequently, the first 
question for consideration before section 9 of 
Act XXVI of 1963 can be applied is whether 
the appellant herein satisfied the definition of 
‘landholder’ as contained in the Act. 








3. It is admitted that the appellant does not 
have any title deed in respct of the land in 
question. Allthat is stated is that from the 
previous landholders viz., Thiru S.P. Sub- 
ramania Chettiar and Thiru Arunachalam 
Chettiar, the South India Corporation Limited 
at Madras purchased the lands in question 
under Exhibit A-3 dated 6th July, 1943, and 
the appellant herein, who is a Director 
of south India Corporation Limited, became 
entitled to the land by virtue of a book 
adjustment in Exhibit A-7, the ledger of South 
India Corporation Limited. As we pointed 
out already, admittedly the South India Cor- 
poration Limited had not executed any sale 
deed in respect of the Jand in question to the 
appellant herein. It is not clear how the 
appellant can claim to have become the owner 
f the land in question by way of a book 
djustment in the ledger of South India Cor- 
poration Limited. Equally, admittedly the 
immovable property of the 
. 100, no title can be 
of the appellant over 
the property except by way of a regis- 
tered sale deed. No such registered sale 
deed admittedly been has executed in favour 
íf the appellant by the South India Corpo- 
ration Limited, Consequently, the appellant 

ot be said to be the owner of the estate or 
part thereof or a person entitled to collect the 
rents of the whole or any portion of the estate 
by virtue of any transfer from the owner or his 
redecessor-in-title. There is no case that the 
ppellant became entitled to collect the rents 
Í the land in question by virtue of any order 
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of a competent Court or of any other provi- 
sion Of law. Under these circumstances, it ig 
clear that the appellant is not a lardholder 
as contemplated by section 9 of Act XXVI of 
1963 and therefore he cannot come within the 
scope of that section and consequently his 
claim for ryotwari patta under that section was 
rightly rejected by the Tribunal. 


4. Mr. T. Rangaswami Iyenger, learned 
counsel for the appellant, then contended that 
in any event the order of the Tribunal grant- 
Inga joint patta in respect-of the several 
TespOndents cannot stand and the Tribunal 
should have specified the land with reference 
to which each one of the respondents will be 
individually and separately entitled to ryotwari 
patta. Even if we accept this argument and 
set aside the order ofthe Tribunal and 
remandthe matter to the Tribunal for the 
purpose of ascertining with reference to what 
portion of the land which respondent will be 
entitled to ryotwari patta, we asked the learned 
counsel for the appellant how it will bene- 
fit the appellant, and the learned counsel had 
to concede that the appellant will not be 
benefited by such an order of remand. In 
view of this, it is unnecessary to set aside the 
order of the Tribunal for that purpose. 


5. Under these circumstances, the appeal fails 
and is dismissed. There will be no order as 
to costs. 


R.S. Appeal dismissed. 


IN THE HIGH COURT OF JUDICATURE 
AT MADRAS. 


Present :—T. Ramaprasada Rao, CF. 


The Union of Iadia, owning the Indian 
Railways, represented by the General 
Manager, Southern Railways, Madras-3. 


Petitioner®* 
UA 


Messrs. Tubes and Malleables Limited, 
Office at 99, Armenian Street, Madras-1 
and another Respondeats* 


Limitation Act (XXXVI of 1963), seetions 18 and 
19—Goods booked through Railway for delivery— 
Short deltoery of goods af freighted—Open delivery 
certifi tssued to constgnor—Cheque tendered by 
railw y for short delivery of the consignment stated by 
in full settlement of claims accepted—Suit for 
short delwery instituted within three years after the 
fayment—Suit whether in time—Meaning of the 
word ‘deb? —Damages based on tort or other negli- 
gence on the part of a carrier — Whether a ‘debt. 


The question was whether the receipt of a 
cheque tendered by a railway but said to 
be in full and final settlement of the claim 
raised by the plaintiff who received it under 
protest would give rise to a fresh cause of 
action within the Meaning of one or other of 
he provisions of the Limitation Act. 


Held: Whatever was the position prior to the 
passing of the Limitation Act of 1963, now 
sections 18 and 190f the Limitation Act of 
1963, govern the situation. Section 18 deals 
with the effect of acknowledgment in writing 
and says that, where before the expiration of 
the prescribed period for a suit or application 
in respect of any property or right, an 
-acknowledgment of liability in respect of such 

operty or right is eR A a fresh period of 
mitation shall be computed from the time 
when the acknowledgment was signed. Thus 
the section clearly contemplates that the 
acknowledgment of liability should be in 
writing and that it should be signed the 
party inst whom such right is claimed, 
when only it would have the effect of acknow- 
ledgment within the meaning of section 18. 
Section 19, on the other hand, deals with the 
effectof payments made an account of a 





*O.R.P. Nos. 3510 to 3525 of 1976, 1893 of 1977 
and 1686 of 1978. 25th October, 1978. 
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debt before the expiration of the peried pre- 
polar | the person liable to pay or by his 
agent duly authorised in this behalf. In sucha 
case a fresh period of limitation shall be 
computed from the time when such payment 
was made. For the purpose of this section 
‘debt’ does not include money payable under 
a decree or order of Court. The dictionary 
meaning of the term ‘debt’ is a sum of money 
payable by one to another, which is other than 
the money payable under a decree or 
order of Court (this being an exception under 
section 19 of the Limitation Act). Itisa 
present obligation. Unless therefore a person 
is obliged to payan amount to another and 
unless such an amount is paid pursuant to an 
awakening or recognition of the existence of a 
present obligation in the normal sense, it 
would not be payment ofa debt. [Para.5.] 


In the present case, the payment was uccepted 
under protest, but so far as the person who 
made the payment is concerned, he was empha- 
tic that it was in full and final settlement. He 
did not reserve any obligation in respect of 
any future claim onthe part of the payee, 
A voluntary act on the part of the payee by 
which he said that he was receiving the 
cheque under protest could not revive the 
obligation which had been extinguished by the 
overt act on the part of the Railway, when 
they sent the cheque, proclaiming contem 

raneously that the payment was made in full 
and final settlement ofthe claim made by the 
plaintiff. [Para, 5.] 


It was not open to the plaintiff to rely upon 
the payment so made by the Railway and file 
the suit within three years and two months 
from the date and then seek to sustain the case 
that it was not barred by limitation. (Para. 6.) 


- Cases referred to:— 


J.J- Patel ani Co., A.I.R. 1960 Pat. 30. 


Petition under section 115 of Civil Procedure 
Code, praying the High Court to revise tho 
orders of the Court of Small Causes (Chief 
Judge), Madras, dated 20th April, 1976 and 
made in N.T.A. Nos. 142, 113, 112, 81, 152, 
150, 132, 134, 145, 149, 151, 168, 90; 169, 171, 
156, 141 of 1975 and dated 4thApril, 1977, and 
made in N.T.A. No. 255 of 1976 respectively. 
(Suit Nos. 2972, 2969, 2993, 3122, 2943, 2971, 
2805, 2839, 3123, 2967, 2998, 2966, 3121, 2650, 
2942, 3220 and 2970 of 1974, respectively 
Court of Small Causes—III Judge, Madras). 


Web v. Stenton, 11 DUAA 518; Union of India v. 


$14 
P.S. Srisailam, for Petitioner. 


M.P. Subramanian, for Respondent. 
The Court delivered the following 


Jupoment.—In these civil revision petitions 
the question which arises for consideration is a 
very simple one. Iron pipes were purchased 
by the plaintiff-respondent from a third party 
and it booked the same through the Railway 
belonging to the petitioner—Union of India, 
at Tatanagar, the station of destination being 
Bangalore and other places, It is common 
ground in all these cases that there was short 
delivery of the goods affreighted. Open deli- 
very certificate was issued to the consignor in 
all these cases Except in one case where the 
Insurance Company has subrogated itself, in 
the place of the consignér, the plaintiff-respon- 
dent 1s the same in all the petitions. I shall 
deal with the relevant facts in two sets of cases, 
as similar points arise in them. C.R.P. No. 
3510 of 1976 is against the judgment of the 
New Trial Bench of the Court of Small 
Causes, Madras, in connection with the des- 
patch of iron pipes from Tatanagar to 
Bangalore. The goods arrived at Bangalore in 
or about November, 1970, and open delivery 
certificate was issued on 17th November, 1970. 
After protracted correspondence, which is not 
unusual with the Railways and Government 
Departments, the Railway wrote under Exhibit 
P-5, as follows:— 


“I have ordered the Railway's Financial 
Adviser and Chief Accounts Officer, to remit 
to you a sum of Rs. 10,439 00 in full settle- 
ment for short delivery of 177 pipes in the 
above consignment. 


As regards the remaining 8 pipes you will 
hear in the matter shortly.” 


Thereafter the plaintiff-respondent received a 
aum of Ra. 10,439 pursuant to the represen- 
tations made earlier by the petitioner that it 
was in full settlement of the claim raised by 
the plaintiff. > 


2. Inthe other set of cases also(C.R.P. Nos. 
3517 and 3:20 of 1976) open delivery was 
sought and open delivery certificate was issued 
by the Railway consequent upon discovery 
of shortage in the goods, at the station of 
destination, and this certificate was issued on 
18th September, 1970. Again, after protract- 
ed correspondence, the railway authorities 
issued a cheque for a certain sum, but stating 
expressly that it was in full and final settle- 
ment of the claim for refund made by the 
plaintiff, 
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g. The Court below, while dealing with 
the claim, thought that the payment made 
by cheque on 8th February, 1972, in one 
case, and on 10th May, 197! and Sth 
March, 1971, in the other, was sufficient 
to decree the suit instituted by the plaintiff 
within three years and two months from those 
dates respectively, it further thought that such 
payment, though represented to be in full and 
final settlement of the claim raised by the plain- 
tiff, could be viewed as payment towards a debt 
within the meaning of section 19 of the Limi- 
tation Act, 1903, and that therefore the suits 
instituted within three years and two months 
from those dates were within time. Iam not 
recapitulating the facts in each case, as they 
are more or less similar, except for the differ- 
ence in dates when the open delivery certifi- 
cate was issued and payment by cheque was 
made by the Railway to the plaintiff. But 
the facts are slightly different in the above 
two sets of civil revision petitions, which are 
therefore separately dealt with. 


4. Learned counsel for the Railway contends 
that the payment made by cheque on 8th 
February, 1972 in C.R.P. No. 3510 of 1976 
and-on 10th May, 197t in G.R.P. No. 3517 
of 1976 and on 5th March, 1971 in C.R.P. 
No. 3529 of 1976 was in full and final state- 
ment of the claim raised by the plaintiff and 
that therefore there wag no outstanding, 
according to them, which was ever payable 
asa debt or which could be deemed to have 
been impliedly acknowledged as a liability or 
obligation on the part of the Railway there~ 
after to be satisfied. On the other hand, learn- 
ed counsel for the respondent-plaintiff would 
say that, as the plaintiff had received such 
payments under protest, there was no auto- 
matic acceptance of the same in full and final 
settlement, that in fact it was an indicia to show 
that the plaintiff was still harping upon its 
earlier demand against the petitioner, that 
such protests and the later demands raised 
after receipt of the cheques were sufficienc to 
show that the cause of action was kept alive 
and that the date on which the cheques were 
tendered to the plaintiff would give rise to a 
fresh cause of action. It is conceded by both 
sides that, if the date of the cause of action for 
the suit is reckoned as the date on which opén 
delivery of the goods was given at the place of 
destination, then the suits have been filed be- 
yond three years and two months from those 
dates. The only question therefore is whether 
-the receipt of the cheque tendered by the 


ij 


Railway, but said to be in full and final 
settlement of the claim raised by the plaintiff, 
who received it under protest, would give rise 
to a fresh cause of action within the’ meaning 
of one or the other of the provisions of the 
Limitatien Act. 


5- Whatever was the position prior to the 
passing of the Limitation Act of 1963, now sec- 
tions 18 and 19 of the Limitation Act of 
1963, govern the situation. Section 18 deals 
with the effect of acknowledgment in writing 
and says that, where, before the expiration of 
the prescribed period for a suit or application 
u respect of any property or right, an acknow- 
ledgment of liability in respect of such pro- 
perty or right has been made in writing, signed 
by the party against whom, such property or 
right is claimed .. a fresh period of limitation 
shall be computed from the time when the 

















tight is claimed, when only it would ‘have the 
ffect of acknowledgment within the meaning 
of section 18. Section 19, on the other hand, 
deals with the effect of payments de on 
account of a debt or interest on a legacy, etc. 
We are not here concerned with interest on 
legacy. Section 19 says, that, where payment 
ən account of a debt is made before the expira- 
tion of the prescribed peirodjby the person liable 
to pay or by his agent duly authorised in this 
behalf, afresh period of limitation shall be 
computed from the time when such payment 
was made. For the purpose of this’ section 
‘debt’ does not include money payable under 
a decree or order of Court. The question is 
whether the claim raised by the Plaintiff as 
damages based on tort or other negligence on 
the part of the carrier, would amount to a debt 
as is popularly or legally understood. The 
dictionary meaning of the term ‘debt’ is a sum 
of money payab'e by one to another, ‘which is 
other than money payable under a décree or 
order of Court {this being an exception under 
section 19 of the Limitation Act). It is a 
present obligation. Unless therefore a person 
is obliged to pay an amount to another and 
unless such an amount is paid pursuant to an 
awakening or recognition of the existence of a 
present obligation, in the normal sense, it 
would not be payment of a debt. In fact, in 
Venkataramaiya’s Law Lexicon and Legal 
Maxims (Second Edition), at page 605, e 
term ‘debt’ is explained thus; ' 
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“The term ‘debt, is one of very wide con- 
notation and while in ordinary parlance it 
may be synonymous with ony obligation, 
whether moral or financial, whether legally 
enforceable or not, in the ordinary legal 
sense it meansa sum of money payable now 
or which will become payable in future by 
reason of a present obligation.” 


This was the definition 
1883 in Web v, Stenton.1 Viewed in this light, it 
has to be seen whether the payment made by 
cheque by the Railway, after correspondence 
with the claimant- plaintiff, but saying that it 
was in full and final settlement, was in 
recognition of a present obligation on their 
pari, or whether it was a payment made by 
them without any chance of any further re« 
opening of the subject in future by the payee. 
No doubt, the payment was accepted under 
protest, but, so far as the person who made 
the payment is concemed, he was emphatic 
that it was in full and final settlement. He 
did not reserve any obligation to respect any 
future claim on the part of the payee. A 
voluntary act on the part of the payee by 
which he said that he was receiving the cheque 
under protest, could not revise the obligation 
which had been extinguished by the over 
act on the part of the Railway, when they 
sent the cheque, preclaiming contempo- 
taneously that the payment was made in ful! 
and final settlement of the claim made by the 
plaintiff. In these circumstances, I am unable 
to agree with learned counsel for the respon- 
dent that such payment accepted by him 
under protest did revive the cause of action 
and kept alive his right. 


given as early as in 


6. Reliance is placed upon the decision of 
the Patna High Court in Union of India v. 
J. J. Patel and Companya. That was a case 
where the question, which has arisen in the 
present case, did not squarely come up for 
consideratior. There in answer to a claim for _ 
damages, the Railway company sent a cheque 
fora sum less that the amonnt claimed 
stating that it was in full aod final settle- 
ment. The payee retained the cheque and 
encashed it. The Court held that such a 
conduct cn the part of the payee could not 
be said tobe conclusive proof in law that 
the amount was agreed to be accepted on 
the conditions offered, and that, if the Rail. 


Se 


1. 11 Q.B.D. 518, 
2 A.LR. 1960 Pat, 30, 


$16 Sane 


way Administration was liable and was bound 
to pay the entire claim of the plaintiffs, then 
it would be piling uureason upon technicality 
to hold, in the circumstances, that it was 
open to the defendant company on the ground 
of estoppel, to object to the jurisdiction of 
the Court to passa decree in favour of the 
plaintiffs for the unpaid claim. Apart from 
the fact that the question of limitation did not 
atise in that case, the learned Judge was 
conscious of the fact that, if the Railway 
Administration was liable and was bound to 
pay the eatire claim of the plaintiff, then 
technicalities ought not be prevail. But here 
in the instant case, by an open declaration 
in writing, thatthe cheque which was sent 
was infull and final settlement of the claim, 
the Railway company made it clear that there 
was no more obligation on their part and they 
were not liable to pay any a more amount in 
respect of the claim raised. In these circum- 
stances, it was not open to the plaintiff to rely 
upon the payment as made by the Railway and 
file the suit within three years and two 
months from that date and then seek to 
sustain the case that it was not barred by 
lumitation, 


97. In G.R.P. No. 3517 of 1976, in which 
the facts are similar, open delivery certificate 
was given on 18th September, 1970 and pay- 
ment by cheque was made on 10th May, 
1971. This was again a case where the 
Railway made it clear that the payment by 
cheque was in full and final settlement of the 
claim, The only difference between the 
former case and this case is that, in the 
earlier one a letter was written on 28th 
January, 1972, stating that action had been 
taken to remit a certain sum of money in full 
settlement without any reservation, and that, 
regarding the remaining 8 pipes, the matter 
would be dealt with thereafter. This was 
followed up by remittance. Though there 
was a communication in that caseto keep 
alive a present obligation to deal with the 
claim in respect of the remaining 8 pipes, yet 
nothing happened. In the latter case the 
communication sent by the Railway, enclos- 
ing the'cheque for payment of the claim, 
which they sent on 10th May, 1971, stated 
in no uncertain terms that the payment was 
made in full and final settlement. This was 
therefore in the nature of a writing to the 
plaintiff of the stand taken by the Railway and 
he ought to have been diligent in coming to 
Court within three years and two months 
from the date when he secured open delivery 
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of the goods after discovery of the shortage. 
This not having been done, this suit also has 
to be dismissed on the ground that it was 
filed beyond three years and two months from 
the date of the open delivery, which is the 
date of the cause of action for the suit. Thore 
was no acknowledgment in writing as con-' 
templated in section 18 of the Limitation Act 
of 1963, nor was there any payment made 
on account of a debt, as contemplated by 
section 19 of the Act. Therefore the payment 
made on {0th May, 1971 would not save time. 


8. In these circumstances, C.R.P. Nos. 3510 
and 3517 and 3520 of 1976 are allowed. 


9. In the rest of the petitions there was no 
such representation that the payment was 
made in full and final settlement of the claim. 
This would mean that the payment so made 
kept alive the present obligation on the part 
of the Railway. The lower Court was, 
therefore right when it said that the cause 
of action arose on the date when the pay- 
ment was made towards the present obligation 
and the suits having been filed within three 
years and two months from that date were in 
time. These revision petitions are therefore 


dismissed. 


10. There will be no order as to costs in any 
of the petitions. 


R.S. Revision petition 
Nos. 3510, 3517 and 
3526 allowed, all other 


petitions dismissed. 


——— 


I) BASAPPA p, JUMNADOSS (Ramaprasada Rao, C7.) 


IN THE HIGH COURT OF JUDICATURE 
AT MADRAS. 


Present:—T. Ramoprasada Rao, CF. 


S.C. Basappa .» Petitioner? 


D. 


Jomnatoss also known as Jumnadoss 
Manickchand Respondent, 


Tamil Nadu Buildings (Lease and Rent Control\ 
Act (XVIL of 1960), at amended by Act (XXT 
of 1973), section 10 (2) (Ò and (it) (a)— 
Application by landlord for eviction—Payment of 
rent once in two months whether amounts to wilful 
default —Sub-lstting by tenant not to bea matter of 
surmise but to be the result of actual investigation. 


Though a practice of the tenant paying rent 
once in two months and the landlord receive 
ing the same without demur cannot be 
pleaded so as to escape a petition for eviction 
on the ground of wilful default, yet that 
particular circumstance ina particular case 
can certainly bea ground for the tenant to 
set np a case that there was no wilful or 
contumacious conduct on his part to avoid the 
payment of rent. Tt waa because of the 
laxity which was available to the tenant by 
reason of the good sense of the landlord that 
he was sending the rents once in two months 
and the rents so sent by him were accept 

without demur or any objection bv the land- 
lord The default asa ground for evietion 
should be such that it should be so con- 
spicuous toa reasonable person that the 
tenant’s attitude was nothing but supreme 
indifference and purposeful evasivencss result- 
ing in his recalcitrance. [Para. 2.] 


Sub-letting cannot be a matter of surmise but 
such can only be the result of an investiga- 
tion and adjudication and a resultant finding, 


[Para. 3.] 


Petition under section 25 of Tamil Nadu 
Buildings (Lease and Rent Control) Act, 1960 
as amended by Act XXIII of 1973 praying the 
High Court to revise the order of the Court of 
Small Causes Madras (Appellate Authority— 
Rent Controller), dated 12th August, 1976 and 
made in H.R.A. No. 87 of 1976 (H R.G. 
No. 357 of 1974, Small Causes Court, Madras 
(Rent Controller, Madras). 





®C.R.P, No. 1250 of 1977, 6th October, 1978 
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C.P. Rajagopala Iyengar, for Petitioner, 


A.L. Somayaji, for Respondent. 
The Court made the following 


Orver.—On two grounds, firatly that there 
was wilful default and secondly that there was 
subletting without authority, the petitioner, 
ag landlord. filed an application against the 
principal tenant impleading also the alleged 
sub-tenant as a party. By the time the 
application for eviction came up for hearing, 
it isthe common case that the alleged sub- 
tenant vacated. The principal tenant took 
up the position that there was no sub-leasing 
at all without authority and he also denied 
that there was ever a wilful default. On the 
other hand, he pleaded that it was customary 
for the landlord to receive the rent once in 
two months and that such rents were sent by 
money order. The rents for the months of 
November and December, 1973 and January, 
1974, which are subject-mattera of the petition 
in question, were sent by money order in 
February, 1974. and received bv the petitioner 
landlord on 9th February, 1974. In those 
circumstances, the principal tenant pleaded 
that there was no design or a contumacious 
conduct on his part in having avoided pay- 
ment of the rent as alleged and, therefore, 
that the application should be dismissed. 
The Rent Controller agreed with the 
landlord and directed eviction on both the 
grounds. The Appellate Authority, however, 
on the very same subject, on a re-look by 
him, held that there was no such wilful 
default and no subletting as well and dis- 
missed the application. The landlord has 
come up in revision as against the said order. 






2. As regards the first question whether th 
was wilful default it is seen from Exhibits P. 1 
and P. 2 series that it was usual for the tenan' 
to send rentsonce in two months and the 
landlord was receiving the same withou' 
demur. Though a practice to that effec: 
cannot be pleaded soas to escape a position 
on the ground of wilful default, yet tha: 
particular circumstance in a particular case 
can certainly be a ground for the tenant to 
set up a case that there was no wilful or 
contumacious conduct on his part to avoid 
the payment of rent. But it was because of 
the laxity which was available to him bi 
reason of the good sense of the landlord tha: 
he was sending the rents once in two months 
ang the rents so sent by him were accepted 
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without a demur or any objection by the 
landlord. The default should be such that 
it should be so conspicuous toa reasonable 
person that the tenant’s attitude was nothing 
but supreme indifference and purposeful 
evasiveness resalting ia his recalcitrance. Such 
is not the attitude of the tenant in the instant 
case. The Court, therefore, rightly held 
that the petition is not sustainable on the 
ground that there was such wilful default. 


3. The second ground of attack was that 
there was subletting. Mr. Rajagopala Ayyangar 
fairly concedes that on the date when the 
application for eviction came up for hearing, 
the sub-tenant was not there physically. 
Therefore, the landlord was unable to sustain 
his ground under section 10 (2) (ii) (a) of the 
Tamil Nadu Buildings (Lease and Rent 
Control} Act. That section provides that a 
landlord who seeks to evict his tenant shall 
apply to the Controller for a direction in that 
behalf and that the Controller, after giving the 
tenant a reasonable opportunity of showing 
cause against the application is satisfied 
that the tenant has after the 23rd October, 
1945, without the written consent of the land- 
lord transferred his right under the lease or 
sublet the entire building or any portion 
thereof, if the lease does not confer on him 
any right to do so. The question is whether 
a past conduct on the part of the lessee when 
he sublet the building without authority, 
would still compel him to auffer an order of 
eviction under the abovesaid section, if in 
given facts and circumstances of a case there 
was no such subletting or no  subtenant 
physically in occupation of the demised 
premises on the date when the petition comes 
up for hearing. Whatever may be the truth 
in the pleadings of a particular case, it is 
essential for the landlord who seeks to secure 
possession under section 10 (2) (ii) (a) of the 
Act to show that on the date when he complains 
of sub-letting there is such sub-letting in praesenti 
and that it was provable as a physical fact. 
His suggestion and pleading that about the 
time when he came to Court or sometime 
before he filed the petition there was such 
sub-letting by the tenant without authority, 
cannot avail him of the right to seek for 
eviction under the above section. If he 
wishes to establish that there was such sub- 
letting without authority, he sheuld prove to 
he first Court, namely, the Rent Controller 
and thereafter at every stage when the proceed- 
ing isin seisin of the statutory authorities 
pealing with the subject-matter that such 
physical fact of gub-letting is in fact in existence 
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and the sub-letting is therefore, at the 
instance of the tenant and that too without 
authority. Therefore, a landlord, on the 
mere fact that there was sub-letting of the 
premises cannot seek for an order under the 
above sub-section when he is unable to 
establish that there is any physical and 
pragmatic act of sub-letting by the tenant 
without authority. In the instant case, as I 
said, Mr. Rajagopala Ayyangar fairly conceded 
that on the date when the petition was taken 
up for hearing he was unable to establish that 
there was such sub-letting. The sub-letting 
cannot be a matter of surmise but such can 
only be the result of an actual investiga~ 
tion and adjudication and a resultant 
finding. I am of the view that no such 
finding can be rendered in the instant_ care, 
as there was no physical sub-letting at site. 
The petition has to fail on that ground 
also. The _lower Court, therefore, was 
right in having dismissed the petition. The 
civil revision petitionis, therefore, dismissed. 
There will be no order as to costs. 


R.S. Revision dismissed, 





1h ABDUL MOHAMMED J, ARUMUGHAM PILLAI (Balasubrahmanyan, J.) 


IN THE HIGH COURT OF JUDICATURE 
AT MADSRS. 


Present :—V. Balasubrahmanyan, F. 
Abdul Mohammed 


J. 


Appellant* 


Arumougham Pillai Respondent 
Civil Procedure Code (V of 1908), section 47 
(2) before its repeal—Powers of execution Court— 
Whether a proceeding in execution can be converted 
inio a suit, 


Sub-rection (2) of section 47 of the Code of 
Civil Procedure. before its repeal undoubtedly 
empowered the Court to convert an execution 
petition intoa suit. But it does not mean that 
where an execution petition did not lie, it can 
nevertheless be treated as, or converted into, a 
suit and the trial proceeded witb on the foot- 
ing that itis a suit. The question whether 
the execution petition, in the instant case, did 
or did not lie has to be faced squarely and 
answered before the question of applicability 
of sub-section (2) of section 47 can be consi- 
dered. Section 47 (2) is assumptive of the 
maintainability of execution proceedings which 
proceedings may at the discretion of the Court, 
be converted into a suit and the trial proceeded 
with on that footing. The provision cannot 
be invoked in a case where the execution pro- 
ceedings themselves are found not maintaina- 
ble. (Para, 3.) 


Appeal against the order of the District Court, 
Pudukottai dated 5h February, 1976 and made 
in C.F.A. No 104 of 1974 (E.P. No. 685 of 
1974 in O.S. No. 47 of 1965 on the file of 
the Court of the District Munsif, Pudukkottai), 


S. Tyagaraja Ayyar, for Appellant. 
Srivatsamani, for Respondent. 


The Court made the following 


Orpger.—The appellant in this second appeal, 
one Abdul Mohammed, and respondent Aru- 
mugham Pillai were owners of neighouring 
properties. Ditpvtes arose between them and 
they ended up in civil Court, each one filing 
a suit against the other for injunction. Both 
the suits were dismissed by the trial Court, 
and the respective appeals filed against such 
dismissal shared the same fate. The appellant 





*A.A.A. O No, 102 of 1976, 27th September, 1978. 
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Abdul Mohammed, however, took the matter 
in second appeal before this Court in S.A. 
No 895 of 1970. While disposing of that 
second appeal, this Court passed the following 
decree: — 


‘Tn the result, the decree of the trial Court 
confirmed by the lower appellate Court, is 
modified by grantinga declaration that the 
suit wall belongs to the plaintiff (Abdul 
Mohammed) exclusively, sabject to the right 
of the defendant (Arumugham Pillai) to rest 
his thatched roof thereon and that the plaintiff 
is further entitled to the accustomed supply 
of light and air through the ventilators as he 
has been receiving all along.” 


Subsequent to the disposal of the second 
appeal in the manner aforesaid, the appellant 
Abdul Mohammed, apparently was chagrined 
by the acts of the respondent Arumugham 
Pillai. He filed E.P. No. 685 of 1974 before 
the learned District Munsif, Pudukkottai as 


-an execution petition arising from O.S. No. 47 


of 1965 which ended up in this Court in S.A. 
No. 895 of 1970. In that execution petition, 
he asked that a Commissioner be appointed 
by the Court to enforce his right to air and 
light, which according to him, were being inter- 
fered with by the respondent Arumugham 
Pillai. The learned District Munsif accepted 
the application and appointed an Advocate- 
Commissioner, observing that “he is directed 
to carry out the direction of the High Court’s 
judgment in S.A. No. 895 of 1970 and provide 
accustomed air and light to the plaintiff 
though the ventilators after removing any 
obstructions in providing the above supply”. 
The respondent Arumugham Pillai appealed 
against this order appointing a Commissioner. 
In the appeal, he contended before the learned 
District Judge that on the terms of the decrea 
passed by this Court in S.A. No. 895 of 1970, 
the appellant, if he had any grievance against 
the respondent, could only seek the remedy by 
way of filing a suit to enforce rights which 
had been declared by this Court under its 
decree. 


Tt was contended that the filing of an execution 
petition would not invoke the requitsite juris- 
diction of the Court to redress the grievance 
of the appellant even if it were found to be 
well-founded, The learned District Judge 
accepted this contention and held the execu- 
tion petition did not lie. He accordingly 
allowed the appeal and dismissed the execution 
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tition., The appellant Abdul Mohammed 
now brought this C.M.S.A against the 
order of the learned district Judge. 


4. Mr.S. Tyagaraja Ayyar, learned counsel 
for appellant did not wish thatI should go 
into the question whether a fresh suit would 
be an appropriate remedy or whether the 
matter could be agitated in execution of the 
decree of this Court. He referred to provisions 
of section 47 (2) of the Code of Civil Proce- 
dure (before its amendment by Central Act 
(ory of 1976) and said that the executing 

ourt has always the power to convert even a 
proceeding in execution as a suit and try it 
as a suit subject to proper court-fee being paid 
thereon on the basis that it is a suit. 


3. I do not think Tcan accept the course of 
action suggested by the learned counsel either 
as appro iate or as legitimate. Sub-seo- 


did not lie, it can nevertheless be treated as 
converted into a suit and the trial pro- 


question of applicability of sub-section (2) of 
section 47 can be considered. ‘In my view, 
on the terms of the decree of this Court in 
S.A. No. 895 of 1970 all that the appellant got 
was a declaration of his right, among other 
things, to accustomed air and light to his 
If the appellant has a genuine grie- 
right is being interfered with 
by the respondent, the proper remedy for the 


pe 
clearly not maintainable. Section 47 (2) 
is assumptive of the maintainability of execution 
proceedings which proceedings may at the dis- 
cretion of the Court, be converted into a suit 
and the trial proceeded with on that footing. 
The provision cannot be invoked in a case 
where the execution proceedicgs themselves are 
found not maintainable. I am, therefore, 
unable to agree with the submission of the 
learned counsel for the appellant or accede to 
his request that the execution petition whieh 
hie oe has filed may be directed to be con- 
verted into a suitan payment of appropriate 
Court-fee. The resalt is that this civil mis- 
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cellaneous second appeal must be'dismissed and 
the order of the learned District Judge confi. 
rmed. I do so accordingly. There will, how- 
ever, be no order as to costs. 

Appeal dismissed’ 


ee 


R.S. 


IN THE HIGH COURT OF JUDICATURE 
AT MADRAS. 


PRESENT. —M.M. Ismail, J. 


M. Masthan Rowther and others 
Appollanis* 


0. 


Sulaika Beevi (dead) and others 
Resp ondents 


Deed—Construction—Document styled as settlement 
stamped as settlement and registered as a settlement 
—wNo specific clause creating interest in praesenti 
—Natate of document —Document to be construed 
as a whole. 


When the Court is called upon to construe 
a document, the document has to be construed 
as a whole, after taking into account all pro- 
visions contained therein. One cannot merely 
rely upon a word here anda word there for 
finding out the intention of the executant of 
the document. Even in the absence ofa 
specific provision in the instant case that 
in praesenti defendants 3 and 4 (children of 
settlor’s predeceased sister) will obtain an 
interest in the property, such inference can 
be drawn from a reading of all the clauses 
together, because the document contemplated 
only such a situation. If there was no 
transfer in praesenti there was no question of the 
executant providing that after his death his 
two wives would not be entitled to claim any 
share in the property or the executant 
imposing an obligation on the third defendant 
to maintain him and his wives and to perform 
their funeral rights. Consequently, if all the 
clauses ar¢ read together, there can be uo 
doubt whatever that the intention of the 
executant was to create an interest in praesenti 
in favour of defendants 3 ard 4. [Para. 4.] 


Held, that the document is a settlement and 
not a simple gift. 








*S,A No, 996 of 1972, 10h NovemSsr, 1978 
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Appeal against the decree dated 5th April, 
1972 of the District Court (Additional Dis- 
trict Judge) Tirunelveli in A.S. No. 87 of 1970, 
ferred against the decree dated 9th 
ecember, 1969, of the Court of the Additional 
District Munsif, Tirunelveli in O.S. No. 70 of 
1969. 


R. Gopalaswami Iyengar and M. Srinivasan, for 
Appellants. 


T.R. Ramachandan, T.R. Rajagapalan and 8.5. 
Mathivanan, for Respondents. 


The Court delivered the following 


Jupement.—The only question involved in 
this second ap is about the validity of the 
original of Exhibit B-2 dated 2Ist September, 
1958, executed by one Alla Pichai. Several 
contentions would appear to have been 
advanced as to the nature of the transaction 
brought about by Exhibit B-2, namely, as to 
whether it was a gift or a will or a settle- 
ment ora family arrangement. Before the 
terms of this document are considered and a 
decision reached as to its character, it is 
necessary to refer to the relationship of the 
parties tothe litigation. The plaintiff in the 
suit is the sister of the deceased Alla Pichai. 
Defendants 1 and 2 are the widows of Alla 
Pichai. Defendants 3 and 4 are the children 
of a pre-deceased sister of Alla’ Pichai, 
Defendants 5 and 6 are merely tenants of the 
property. Since Alla Pichai had no children, 
after he had died intestate, the plaintiff as the 
sister of the deceased Alla Pichai, would have 
been an heir and entitled to a share in his 
estate. It is in that context only that the plein- 
tiff instituted the suit for partition. She was Met 
with the defence that Alla Pichai had disposed 
of the property under the original of Exhibit B-2 
and that therefore there was no property to be 
inherited by her. One of the points that would 
appear to have been considered was as to 
whether the original of Exhibit B-2 was a 
spurious document and never intended to be 
acted upon or not. Both the Courts below 
have concurrently held that it wasa real tran- 
saction and not a spurious one and in view of 
the concurrent finding of the Courts below 
regarding Exhibit B-2, that question is no 
longer open in the present second appeal. 


2. Consequently the only question that arises 
for consideration is, what exactly is the nature 
of the transaction covered by the original of 
Exhibit B-2 and whether it is valid or not. 
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The appellants contended that if the transac- 
tion was a gift, there was no valid gift because 
there was no delivery of possession of the 
property, that if it was a will, it could take 
effect only to the extent of one-third of 
the estate of the deceased and not the whole 
of the property and that therefore the transac- 
tion would not be effective at all cither asa 
gift or asa will. At the same time the 
respondents namely, the defendants had also 
put forward the case that the transaction was 
a family arrangement. Though the learned 
District Munsif, who tried the suit, accepted 
the case of the plaintiff and decreed the suit of 
the plaintiff for partition, on appeal preferred 
by defendants 1 to 4, the learned Additional 
District Judge of Tirunelveli reversed that 
conclusion and dismissed the suit. In para- 
graph 16 of his judgment, the learned Addi- 
tional District Judge has pointed out: 


“In view of the above discussion, I hold 
that the original of Exhibit B-2 wasa 
family arrangement entered intoby Alla 
Pichaj and the appellants herein (defendants 
1to 4) andthat the same was supported 
by consideration and is valid in law”. 


In view of this conclusion, as I have pointed 
out already, the suit was dismissed by the 
learned Additional District Judge. Hence the 
present second appeal by the legal representa- 
tives of the plaintiff in the suit 


3. As I have pointed out already, the Only 
question that arises for consideration in this 
second appeal is, as to what exactly is the 
nature of the transaction brought about by the 
original of Exhibit B-2 and what is its legal 
effect. ‘The document is styled as a settlement 
and is stamped as a settlement and has been 
registered asa settlement. The executant of 
the document had stated that he had married 
defendants l and 2, that he had no children 
through either of them, that he had 
brought up the children of his younger sister, 
defendants 3 and 4 as his own children along 
with his two wives defendants Nos. | and 2 
and that after having brought them up, he had 
also at his own expense performed the 
marriage of the third defendant. He also 
stated that he and his wives and these two 
children were living as one family, that he was 
aged 70, that for sometime past he was suffer- 
ing from illness, that since he did not feel 
confident that he would live for a long time, he 
wanted to make some provision with regard to the 
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property covered by the docrment of the value 
of Rs. 1,000, which was his own self acquired 
property during his lifetime itself and that 
therefore he was executing the document. 'The 
recitals in the document expressing the desire 
of the executant are: 


(1) He and his wives, and defendants 3 and 4 
were living as one family so far and they would 
continue to live as one family; 


/2) He and his two wives will enjoy the pro- 
perty without subjecting it to any encumbrance 
or aljenation; 


(3) After his lifetime and the lifetime of his 
+wo wives, defendants 3 and 4 will have to take 
the property absolutely end in equal moieties 
and they will have to pav the muonicinal tax 
and also have the mutation of names effected 
in their favour; 


(4) The third defendant will have to main- 
tain the settlor and his two wives and pe-form 
their funeral rites; 


(5) The property should be in the possession 
and enjoyment of the executant during his 
lifetime and after his death the two wives will 
have no right to ask for a share in the pro- 
perty; - 


(6) Since the fourth defendant’s marriage 
had not been performed and if the executant 
happened to borrow any money on the secu- 
rity ofthe property. defendants 3 and 4 will 
have to discharge the debt; and 


(7) The executant had no right to alter or 
cancel the provisions made in the settlement 
and even if he purported to do the same, that 
would not be valid. 


It is on the basis of these recitals in the docu- 
ment that we have to consider the nature of 
the document. 


4. Mr. M. Srinivasan learned counsel for 
the appellants,.contended that since there was 
no dispositive clause in the document, it could 
not be construed either as a gift or even as 
a settlement, that therefore no interest in the 
property passed from Alla Pichai under the 
original of Exhibit» B-2 and that, as a result, 
the property remained as the property of Alla 
Pichai at the time of his death, in which 
under the Mohamedan law of inheritance, the 
plaintiff became entitled to have a share. I 
am of the opinion that this argument has to 
be rejected. When the Court is called upon 
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to construe a document, the document has tc 
be construed as a whole, after taking inte 
account all the provisions contained . therein 
One cannot merely rely upon one word here 
and another word there for the purpose of 
finding out what exactly is the nature of the 
transaction and what was the intention of the 
executant of the document. Even though there 
is no specific provision that in praesent? defen 
dants 3 and 4 will obtain an interest in the 
property, that inference can be drawn from a 
reading of all the clauses together, because 
the document contemplated only such a situa- 
tion. If there was no transfer in praesenti 
there was no question of the executant pro- 
viding that after his death, his two wive 
would not be entitled to claim any share in 
the property or the executant imposing ar 
obligation on the third defendant to maintair 
him and his wives and perform their funera 
rites, Consequently, if all the clauses are reac 
together, thero can be no doubt whateve 
that the intention of the executant was tc 
create an interest in praesenti in favour o' 
defendants Nos. 3 and 4. Therefore the argu- 
ment of the learned counsel for the appellants 
that there was no transfer of interest in 
praesenti fails. 


5. If there was a transfer in praesenti then 
what exactly was the character of the transac« 
tion, whether it was a gift or a settlement. 
From what I have already pointed out, it is 
clear that the transaction was not intended 
to be a simple gift. The recitals themselves 
show that the executant and his two wives 
and defendants 3 and 4 were living as a single 
family and that he wanted to make some 
provision or arrangement with regard to his 
property during his life time. One such pro- 
vision naturally concerned his two wives after 
his death. But for this document, his two 
wives, namely, defendants 1 and 2 would 
be his heirs and they would be entitled to 
have a share in the property. Secondly there 
is provision for consideration preceeding from 
defendants 3 and 4, namely, to maintain the 
executant and his two wives for their life and 
to perform their funeral rites. That will 
certainly constitute consideration for the in- 
terest which the executant created in favour 
of defendants 3 and4. Hence whether the 
document can be considered to be a family 
arrangement in the orthodox sensa or not, it 
is certainly a settlement and equally certainly 
it is nota simple gift. Ifit is not a simple 
gift, the requirement of Mohamedan Law for a 
valid gift will not be attracted and therefore 
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we have to test the validity of the transaction 
from the ordinary standards of genera) law of 
the land. If these standards are applied, the 
transaction asa settlement is a valid one and 
therefore the deceased Alla Pichai could not 
be said to have died leaving the suit property 
available to be inherited by his heirs. 


6. In view of these circumstances, I am of the 
opinion that the conclusion of the lower appel- 
late Court is correct The seeond appeal 
therefore fails and is dismissed. There will 
be no order as to coats. 

R. S. ——— Appeal dismissed: 
IN THE HIGH COURT OF JUDIGATURE 
AT MADRAS. 


Present:—Z. Ramaprasada Rao, GF. 


Balakrishna Tawker and another 
Petitioners® 


Shanmughavalli and another is Respondents, 
T-mil Nadu City Tenants Protection Act (LI of 


1922), section 9 (1), (2) and (3) — Ejectment suit 
by landlord—Petition by tenant for purchase of stte— 
Court determining the value of the land—Ttime for 
payment granted—lInterest payable fixed at 6 per cent— 
Appeal by both landlord and tenant Appellate Court 
modifying the price payable and fixing another period 
for payment of the quantified amount in instalments 
but silent regarding interest—Unsuccessful revision by 
tenant—Other formalities complied with—Petition by 
tenant for direction to the landlord to execute convey- 
ance—Ohjection by landlord of non-payment of interest 
—Landlord’s claim for interest on ths quantified com- 
pensation—Rejected. 


Section 9 (1) (b) of the Tamil Nadu City 
Tenants’ Protection Act prescribes three norms 
to be followed by the Court while dealing with 
an application bythe tenant. The fixation of 
the minimum extent of the land which the 
landlord should sell to the tenant if he is 
entitled to the benefits under the Act and while 
fixing the extent fix the price and after fixing 
the price grant a reasonable time to the 
tenant for payment of such quantified com- 
pensation are the pres:riptions in the above 
sub-section. Section 9 (1) (b) inter alia says 





"GR. P. Nos, 2737 and 2738 of 1977. 
24th October, 1978, 
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that the Court shall order that within a period 
to be determined by the Court, not being less 
than three months and not more than three 
years from the date of the order, the tenant 
shall pay the amount into Court or otherwise 
as directed in one or more instalments with or 
without interest. [Para. 3.] 


On a fair and complete readine of the entire 
section, it should be understood that what the 
Court under section 9 (3) (2) is doing is only 
a function which is equatable to the execu- 
tion of the final decree. The Court referred 
to therein inthe instant case is the Registrar, 
Court of Small Causes, as it has been the tradi- 
tion and practise in that Court, to post such 
matters before the Registrar. Even otherwise 
the Court referred to im section 9 (3) (c) is 
not a Court indenendent of or different from 
the principal Court which exercises apnellate 
jurisdiction over the principal Court. It is in 
this context it should be stated that the statu- 
tory function contemplated in section 9 (3) (a) 
ofthe Actis more or less the function of an 
executing Court. It is fundamental that an 
executing Court cannot go behind the decree or 
the judgment of the principal Court. As in 
this case, the appellate judgment did not pro- 
vide for interest and as the appellate Court did 
have jurisdiction either to grant or withhold 
the grant of such interest and as such non- 
grant of such interest had not been questioned 
in a manner known to law, the statutory func- 
tionary under section 9 (3) (a) cannot but act 
in accordance with the terms of the appellate 
judgment and decree. [Para. 3.] 


Held, that both the Registrar and the Chief 
Judge, Court of Small Causes, were right in 
saying that the landlords are bound to execute 
the conveyance without demanding the interest 
on the quantified compensation. [Pare. 3.] 


Petition under section’ 115 of Act V of 1908 
praying the High Court to revise the order of 
the Court of Small Causes, Madras, dated 28th 
February, 1977 and made in E. A. Nos. 11 of 
1976 and 12 of 1976 respectively (M. P. No. 
346 of 1975 in Ejt. Suit No. 32 of 1966 and 
M. P. No. 345 of 1975 in Ejt. Suit No.`133 of 
th Court of Small Causes, Madras respecti- 
vely). 


S. F. Rahman, for Petitioner. 
P. Muthukymaraswomi Mydaliar, for Respondent’ 
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The Court made the following 


OrveER.—In petitions filed by the tenants who 
secured the benefits under the City Tenants? 
Protection Act for a direction to the landlords 
to convey the land to them as per the direc- 
tions of the principal Court which went into 
the matter regarding the entitlement of the 
tenants, the question which arose was whether 
the tenants-resnondents were entitled to such 
a conveyance from the landlords without the 
tenants paying the interest on the amount 
payable by them on the amoynt fixed by 
the principal Court. The Registrar. Court of 
Small C-uses, Madras before whom such 
matters as provided for under section 9 (3) of 
the Madras City Tenants’ Protection Act. 1921 
come up, was of the view that the landlords 
are bound to execute the conveyance inasmuch 
as the tenants have complied with the direc- 
tions issued by the principal Court when it dis- 
posed of the petitions under section 9 (1) (6) 
of the Act. 


2. In this case, the principal Court. in the 
sense, the Court which principally dealt with 
the relative entitlements of both the landlords 
and the tenants fixed the price, granted time 
for pavment and thereafter directed that the 
amounts pavable by the tenants were to carry 
interest at 6 per cent. per annum. Not being 
satisfied with the quantum fixed as also the 
period during which the quantified amounts 
were to be paid by the tenants and also the 
direction in regard to interest, the tenants and 
the landlords went un in appeal to the Chief 
Judge, Court of Small Couses, Madras. The 
appellate Court modified the price and fixed 


by itself another period for payment of the, 


quantified amount in instalments but remained 
silent regarding the grant of interest. It is 
conceded before me that the tenants tock up 
the matter further to this Courtin C. R. P. 
Nos, 1317, 1326 and 1327 of 1971, but the 
tenants were unsuccessful. The point, hows 
ever, is that the landlords were satisfied with 
the order of the Appellate Judge who quanti- 
fied the just compensation and also indicated 
the number of monthly instalments during 
which the tenants had to pay svch quantified 
compensation. Notwithstanding the fact that 
the Appellate Court did not express itself on 
the question whether interest was payable at 
all on such qvantified compensation the land- 
lords did not take up the matter further to this 
Court and the order of the appellate Judge 
dated 10th August, 1970, become final. After 
this, petitions were filed by the tenants for a 
direction to the landlords to convey the extent 
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of the land for which the price was fixed and 
to put them in possession. It is not in dispute 
that the other formalities as contemplated 
under section 9 (3) (a) of the Act were com- 
plied with by the tenants. When the petitions 
for directions were filed by the tenants under 
section 9 6) (a) of the Act, an objection was 
taken by the landlords that they were not 
obliged to execute the conveyance unless the 
interest on the qualified compensation was also 
aid. The contention was that the appellate 
urt when it passed the order on 10th 
August, 1970, omitted to grant interest though 
the principal Court granted the same and 
such an omission was more or less accidental 
and could never be said to be intentional. Both 
the Registrar, Court of Small Causes, and the 
appellate Court, namely, the Chief Judge of 
Court of Small Causes, did not agree with this 
contention. Hence the revision petitions. 


g. Learned counsel for the landlords rightly 
brought to my notice the three primary condi- 
tions which have to be noticed by the 
principal Court while passing orders on an 
application by the tenant under section 9 of 
the Act. Section 9 (1) (b) prescribes three 
norms which have to be followed by the Court 
while dealing with an application by the tenant. 
The fixation of the minimum extent of the land 
which the landlord should sell to the tenant if 
he is entitled to the benefits under the Act an 
while fixing the extent fix the price and afte 
fixing the price. grant a reasonable time to the 
tenant for payment of such quantified com- 
pensation are the prescriptions in the above 
sub-section, Section 9 o (b) inter alia says that 
the Court shal] order t within a period t 

be determined by the Court, not being less than 
three months and not more than three years 
from the date of the order, the tenant shall pay 
into Court or otherwise as directed the price so 
fixed in one or more instalments with or withou 
interest. It is no doubt true that the prineipal 
Court after having accepted the entitlement of 
the tenant to the benefits under the Act followed 
the prescriptions under section 9 (1) (d) and 
granted also interest. But in the appeals taken 
by both the landlords and the tenants against 
the judgment ‘of the principal Court, the 
appellate Courtdid not grant interest. The 
tenants complied with the decree of the appellate 
Court in terms stated therein and without pay- 
ing the interest sought for the conveyance under 
section 9 (3) (a). What is argued before me is 
that the omission to grant interest by the 
appellate Court can only be said to be an 
accidental omission and cannot be said to be a 
conclusion after application of the mind of 
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Court. Certainly I agree that the order of 
the appellate Court could have been more 
ing in matter. But at alater stage, when 

the order has become final in the eye of law, 
it is not open to either of the parties to 
challenge the judgment or decree on the 
ground that there has been an omission, 
accidental or otherwise in the same. There 
are methods by which an omission in a judg 
ment or a decree could be corrected. The 
landlords did have such opportunity at the 
time when the tenants came up to this Court 
in C.R.P.Nos. 1317, 1326 and 1327 of 197] 
and they could have sought for an indulgence 
from this Court at the time at least thata 
provision for interest should be made or they 
could have independently taken out on appli- 
eation under a known provision of law for the 
correction of the alleged omission by the 
appellate Court. No such step has been taken 
by the landlords at any time. In these circum- 
stances, the Registrar, Court of Small Causes 
or the Chief Judge of Court of Small Causes 
who were called upon to discharge their func- 
tions under section 9 (3) (a) cannot go behind 
the decree of the appellate Court. Ona fair 
and a complete reading of the entire section, 
it should be understood that what the Court 
der section 9 (3) (a) is doing is only a function 
hich is equatable to the execution of a final 
decree. The Court referred to therein, in the 
_jinstant case is the Registrar, Court of Small 
Causes as it has been the tradition and practice 
in that Court, to post such matter before the 
egistrar. Even otherwise, the Court referred 
to in section 9 (3) (a) is not a Court indepen- 
ent or different from the principal Court or 

the Court which exercises appellate jurisdiction 
ver the principal Court. It isin this context 
it should be stated that the statutory function 
ntemplated in section 9 (3) (a) of the Act 

is more or less the function of an executing 
Court. It is fundamental that an executing 
Court cannot go behind the decree or iudg- 
ment of the principal Court. As in this case, the 
appollate judgment did not provide for interest 
and as the appellate Court did have jurisdiction 
either to grant or withhold the grant of such 
interest and as such a non-grant has not been 
questioned in a manner known to law, the statu- 
tory functionary under section 9 (3) (a) cannot 
but act in accordance with the terms of the 
appellate judgment and decree. That is what 
nas been done in this case. Both the Registrar 
and the Chief Judge, Court of Small Causes 
were right in saying that the landlords are 


bound to execute the conveyance without 
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demanding the interest on the quantified com 


pensation. 


4. The civil revision petitions, therefore, fail 
and are dismissed. No costs, 


R.S. Petitions dismissed. 


IN THE HIGH COURT OF JUDI- 
CATURE AT MADRAS 


PRESENT: —G. Romanujam, J. 
8. Muthuvel 


U. 


Murugesan Pillai alias Balasubramania 
Pillai and others .. Respondents 


Petitioner®* 


Tamil Nadu Land Reforms (Fixation of Ceiling 
on Lant) Act .LVUI of 1961), section 61 
Determination of tenant s ceiling area—Pe.itioner 
holding excess land subsequent to notified date by 
purchase—Direction to surrender surplus land if 
fustified—Option to select land jor retention not 
given to the petstioner—Order of the Authorised 
Officer set aside. 


If on any date subsequent to the notified date 
a tenant camo to possess cither by purchase or 
by inheritance or otherwise any area in excess 
of the tenant’s ceiling area, he has to submit a 
return as to his holding and the Authorised 
Officef has to proceed under section 61 of the 
Land Reforms (Fixation of Ceiling on Land) 
Act for determining the tenant’s ceiling from 
after such acquisition. The mere fact that the 
tenant had alienated some of the properties 
from out of his holding will not deprive the 
right of the Authorised Officer to determine the 
cultivating tenant’s ceiling area under the pro- 
visions of section 60 and to take over the excess 
under section 61. (Para. 3.) 


Rule 5] (1) of the Act enjoins the Authorised 
Odicer to serve on the cultivating tenant and 
the landowner of the land a statement in Form 
30 and call for their objections But the com- 
plaint of the petitioner in this case is that he 
was not served with the statement in Form 30 
at any time prior to the passing of the order. 
Since, the petitioner was not given the option 
to select the lands for retention within the 
cultivating tenant's ceiling area which he is 
entitled to under the rules, the orders of the 
Authorised Officer will have to be set aside and 


— 
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the matter has to bê femittéd to the Authorised 
Officer for gıving option to the petitioner and 
to determine the lands to be taken over as 
surplus after oonsidermg his option. 

. [Para. 4.] 


Petition under rection 83 of the Tamil Nadu 
Land Reforms (Fixation of Ceiling on Land) 
Act, 1961, read with section 115 of Act V of 
190% praying the High Court to ged the 
order ofthe Court of the Land Tribunal 
(Subordinate Judge), Tiruchirapalli, dated 
13th July, 1978, and made in L.T.C. M.A. No. 
4 of 1976 (Case C.E.R. No. 8 of 1975, 
on the file of the Authorised Officer (L R.), 
Tiruchirapalli). 


The Court delivered the following 


Jopommnt.—The first respondent herein filed 
an application before the Authorised Officer 
under section 61 of the Act bringing to his 
notice that the petitioner herein is having 
more than the cultivating tenant’s ceiling area 
of 5 acres and requesting that the excess land 
over and above the cultivating tenant’s ceiling 
area might be reverted to him asa Jandlord 
for self-cultivation. Notice o! this application 


was issued by the Authorised Officer to the. 


petitioner and he was asked to file his objec- 
tions. The petitioner filed his objections 
stating that he was not in possession of any 
excess over and above the cultivating tehant’s 
ceiling area, that he is in possession of 
0.62 cents as owner and 368 acres as a lessee, 
and that, therefore, his total holding is only 
4.30 standard acres which is well within the 
cultivating tenant’s ceiling area as fixed under 
section 60 of Madras Act LVIII of 1961. The 
matter was taken up for enquiry by the Autho- 
rised Officer and at that stage it was found 
that as on the notified date i.e, 2nd Octo- 
ber, 1962, the petitioner owned 1.85 standard 
acres, that he purchased an extent of 0,77 cents 
after the notified date, that he had executed 
a settlement deed in respect of certain items 
of properties measuring 2 acres in favour of 
his son and that after such execution of the 
settlement deed he is in possession as owner 
of only 0.62 cents and 3.68 acres as lessee. 
Some of the lands held by the petitioner as 
lessee belong to the respondent. The extent 
belonging to him was 1.63 standard acres. The 
Authorised Officer held that the settlement 
deed executed by the petitioner in favour of 
his son was with a view to defeat the provi- 
sions of the Act and therefore, the extent of 
fand held by him both as owner and as ten- 
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ant should be computed after ignoring the said 
settlement deed. In that view, the Authorised 
Officer directed under section 61 (3) (b) of 
the Act that the respondent shall sucrender 
possession of the lands belonging to the peti- 
tioner amounting to 2.037 acres. Since the 
rest of the surplus extent was less than half a 
standard acre, the same was ignored. 


2. The petitioner filed an appeal to the Land 
‘lribunal contending that the settlement deed 
executed by him in favour of his son on 14th 
April, 1975, has to be taken into account for 
the determination of the cultivating tenant’s 
ceiling area, and that if itis done, there 
will not be any excess over and above the 
cultivating tenant's ceiling area in his hands. 
The Land Tribunal took the view that the 
settlement deed (Exhibit R. 6) executed by the 
petitioner iv favour of his son is not a genuine 
document and that the same has been brought 
into existence with a view to defeat the provi 
sions of the Act and to deprive tho lst respon- 
dent’s right to resume his lands. The Land 
Tribunal, therefore, felt that there was no 
justification for interfering with the order of 
the Authorised Officer. 


3. Inthe revision petition it is contended 
that the Authorised Officer as well as the 
Land Tribunal were not justified in holding 
that the settlement deed, Exhibit R. 6 
executed by the petitioner in favour of his son 
was not genuine and that the same has been 
In my view it is not necessary in 
this case to go into the question as to whether 
the settlement deed is genuine or whether it 
is purposely brought into oxistence with a 
view to defeat the Ist respondent's right to 
have resumption of the lands. Even if the 
document Exhibit R. 6 is true and valid 







ceiling area, he has to submit a retura as to 
his holding and the Authorised Officer has to 
proceed under section 61 of the Act for the 
purpose of determination of the tenant» 
coiling area after such acquisition. The mere 
fact that the petitioner has subsequently 
alienated some of the properties from out o! 
his holding will not deprive the right of the 
Authorised Officer to determine the cultivat 
ing tenants ceiling area under the provisions 
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of section 60 and to take over the excess under 
Vecito 6l of the Act. Therefore, I am 
inclined to hold that even if Exhibit R. 6 
settlement is valid, since the petitioner's 
holding on the date of the acquisition was 
more than the cultivating tezant’s ceiling area, 
it automatically attracts the provisions of 
Chapter VIII of the Act. 


4. The learned counsel for the petitioner 
then contends that in any event, the Authorised 
Officer has not given him the option to 

„ Select the lands for retention by him ag con- 
templated by Form No. 30. I think there is 
considerable force in this submission. It is 
true that the petitioner has not submitted a 

- return within three months from the date of 
the acquisition in respect of the extent under 
his holding. But that will not mean that he 
is notentitled to be given the option as con- 
templated by the rules. Form 30 which is 
prescribed in pursuance of rule 51 (l) of the 
Act specifically refers to the particulars of the 
land which the cultivating tenant desires to 
retain within the cultivating tenant’s ceiling 
area out of the lands held by him as cultivat- 
ing tenant. Rule 51 (1) enjoins the Authorised 
Officer to serve on the cultivating tenant and 
the landowner of the land a statement in 
Form 30 and call for their objections. But 
the complaint of the petitioner in this case is 
that he was not served with the statement in 
Form 30 at any time prior to the passing of 
the order. dat d 22nd December, 1975. Since 
the petitioner was not given the option to 
select the lands for retention within the culti- 
vating tenant’s ceiling area which he is entitled 
to under the rules, the orders of the Authorised 
Officer as well as the Tribunal will have to 
de set side and the matter has to be remitted 
o the Authorised Officer for giving the above 
ption to the petitioner and to determine the 
ands to be taken over as surplus after con- 
sidering his option. In this view, the civil 
revision petition is allowed and the matter 
is remitted to the Authorised Officer tor 
disposal in accordance with the observations 
made in the judgment. There will be no 
order as to costs. 


R.S. Petition allowed 


and remanded. 
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IN THE HIGH COURT OF JUDICATURE 
AT MADRAS. 

Present: —M. M. Ismail, 3. 


V. Palaniappa Chettiar 
D. 


P. Vaidyanatha Iyer and others 
.. Respondents. 


Appellant* 


and 4 
P. Vaidyanatha Ayyar 


U. 


V. Palaniappa Chettiar and another 
Respondents, 


Appellant* 


Givil Procedure Code (V of 1908), section 34— 
Suit for dissolution of partnership and rendition of 
accounts—Partner, tf can get honorarium Jrom firm 
——Interest claimsd from date of plaint—Plaintif 
held entitled to interest only from the date af decres. 


The plaintiff filed a suit for dissolution of 
partnership and for rendition of accounts. A 

certain item was claimed by the first defendant 

as exclusively belonging to him earned in his 

individual capacity as honorarium. The claim . 
was rejected by the lower appellate Court. The 

plamttf claimed interest trom the date of the 

Plaint. The lower appellate Court rejected the 

claim and granted interest only from the date 

ot the decree. 


On appeals to the High Court, 


Held: The first defendant’s claim was not 
tenable. It is difficult to appreciate what 
honorarium a paftner can get from the firm 
and how he can claim that as something earned 
by him notin his capacity as a partner but 
something different. In the absence of facts 
throwing light, the amount must be held to 
have been earned by him as a partner. The 
appellant (plaintiff) was entitled to interest 
only from the date of the decree as it was not 
a case for rendition of accounts of a firm 
already dissolved but a suit for dissolution of 
the firm and rendition of accounts 


[Paras. 2, 6.] 
Cases referred to:— 


Vincent Antory Fabamalai Fernando v. S.A. Thomas, 
Fernando, (1977) 90 L.W. 655: A.I.R 1978 
Mad. 90; Sujsman v. Haji Abdul Latif, (1930) 


—_, 


*S. A. Nos. 619 and 1473 of 1974. 8th December, 1978, 


328 


59 M.L J. 121: 57 I.A. 245: 32 L.W. 184: ALR. 
1930 P.C. 185; Hakim Raj v. Gangaram, (1943) 
1 M L.J. 16: 56 L.W. 121: 69 LA. 172: A.LR. 
1942 P.C. 61. 


Appeals against the decree dated 5th March, 
1973 of the District Court, Coimbatore (Eart) 
at Erode in Appeal Suit Nos. 38 and 84 of 1972 
preferred against the decree dated 21st Decem- 
ber, 1971 of the Court of the Subordinate 
Judge (Principal), Erode in I. A No. 1866 of 
1969 in Original Suit No. 47 of 1959. 


K.P. Sivasubramaniam, for Appellant. 
R. Gopalaswani Iyengar, for Respondents, 
The Court delivered the following 


Jupoment.—Both these second appeals arise 
out of the final decree proceedings in O.S. 
No. 47 of 1959 on the file of the Court of the 
Subordinate Judge, Erode. Second Appeal 
No. 619 of 1974 has been preferred by the first 


defendant in the suit, while Second Appeal’ 


No. 1473 of 1974 has been preferred by the 
plaintiff in the suit. Though the suit for dis- 
solution of the partnership firm and rendition 
of accounts was dismissed by the trial Court 
in the first instance, the lower appellate Court 
reversed the conclusion on 6th November, 1962 
and passed a preamar decree for dissolu- 
tion and rendition ‘accounts and gave 
detailed directions as to how the accounts 
should be rendered. The matter came up in 
second appeals to this Court and I dismissed 
the second appeals by my judgment dated 4th 
March, 1968 in Second Ap Nos. 1700 of 
1962 and 121 of 1963, subject to a slight 
modification in the decree of the lower Appellate 
Court. It is thereafter final decree proceedings 
took place. The matter was dealt with by the 
learned Subordinate Judge and later by the 
learned District Judge of Coimbatore (East) at 
Erode by his judgment, dated 5th March, 
1973. Second Appeal No. 619 of 1974 has 
been ferred against A.S. No. 38 of 1972 
which itself was an Appeal preferred by the 
first defendant in the suit. Second Appeal 
No. 1473 of 1974 has been preferred by the 
plaintiff against A.S. No. 84 of 1972 z erred 
by him before the learned District Judge. The 
matter lies within a very narrow compass in 
both these second appeals. 


2. In Second Appeal No. 619 of 1974, out of 
three objections which the appellant had put 
forward against fixing a liability on him, one 
that survives in the second appeal is the 
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objection put forward by the first defendant 
that a sum of Rs. 11,166.66 exclusively belongs 
to him and it should not be taken into account 
in taking accounts of the partnership firm and 
that 1/3rd share should ‘not be given to the 
plaintiff in that amount. His case was that it 
was earned by him in his individual capacity 
as an honorarium and that it should be treated 
as a separate property with no share to the 
plaintiff. The learned District Judge has rejec- 
ted this contention. I am not able to appre- 
ciate what honorarium a partner can get from 
the firm and how he can claim that as some 
thing earned by him not in his capacity as a 
partner but something different. In the absence 
of any facts throwing any light, it must be held 
that the amount was earned by the first defen 
dant in his capacity as a partner from the 
partnership firm and, therefore, under the 
agreement entered into between the parties, 
the plaintiff was entitled to a 1/3rd share 
therein. Consequently, Second Appeal No. 619 
of 1974 fails and is dismissed. 


3. As farasS. A. No. 1473 of 1974 is con- 
cerned, two points are urged before me, One 
is that the learned District Judge had not 
granted any relief in the final decree against 
the third defendant-company in respect of 
the assets of the second defendant in the custody 
or hands of the third defendant, though a 
decree has been granted against the second 
defendant in favour of the plaintiff. For the 
purpose of understanding this claim, it is neces- 
sary to refer to ground No. 5 in the grounds of 
appeal in A. S. No. 84 of 1972 filed before the 
lower Appellate Court. In that ground, the 
contention of the appellant-plaintiff was as 
follows:— 


“Theo lower Court has erred in thinking that 
the 3rd defendant is not liable for the suit 
claim of the appellant. The observations in 
para. 10 of the jadgment of the lower Court, 
namely, “the decree is silent with regard to 
the liability of the 3rd defendant. There is 
no justification for directing 3rd defendant 
to pay a sum to the plaintiff’, is not correct. 
The lower Court failed to note that at the 
time of filing of the suit, the 2nd defendant 
was alive and that the 2nd defendant died 
during the pendency of tha second appeal 
in the High Court. After the passing of the 
preliminary decree in the suit, the 3rd defen- 
dant company had obtained a transfer of the 
interest of the deceased 2nd defendant and 
has been holding the interest of the 2nd 
defendant and his legal representatives ever 
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since the date of the transfer. To the extent 
of the value of the property thus transferred 
by the heirs of the 2nd defendant to the 3rd 
defendant-company, the plaintiff will be 
entitled to recover his decree amount by 
tracing the property of the 2nd defendant 
in the hands of the transferee, namely, the 
3rd defendant. The lower Court has failed 
to appreciate this aspect of the case and 
has rejected the contention of the plaintiff 
that he is entitled to recover the amount 
from the property in the custody of the 
3rd defendant which rightly belonged to 
the 2nd defendant at the time of the filing of 
the suit and therefore liable to answer the 
claim of the plaintiff. The decree must be 
made clearon this aspect in addition to 
the fact that the 2nd defendant is liable to 
pay the amount covered under the final 
decree............,, g 


4. A perusal of the judgment of the learned 
District Judge shows that this ground has not 
been considered at all by him. Consequently, 
I have no alternative but to send the matter 
back for consideration of this question. 


5. The second point raised that is the appel- 
lant-plaintiff is entitled to interest on the 
amount due to him on taking of accounts from 
the date of plaint and not from the date of the 
decree. This point was urged before the 
Courts below and the learned District Judge 
rejected this contention following a decision of 
this Court. However, Mr. R, Gopalaswami 
Iyengar, the learned counsel for the appellant 
contends that recently a Bench decision of this 
Court has held that in such a case the appellant 
is entitled to interest from the date of plaint 
itself and not merely from the date of the 
decree, The judgment relied on by the learn- 
ed counsel is reported in Vincent Antony Jaba- 
malai Fernando and others v. S.A. Thomas Fernando 
alias JA. Thomas Fernando and athers.1 A 
perusal of that judgment shows that the 
Bench of this Court has made a distinction 
between a suit for rendition of accounts ofa 
dissolved firm and a suit for a decree dissolv- 
ing the firm and rendition of accounts and has 
pointed out that the decision of the Privy 
Council in Suleman v. Haji Abdul Latif,® would 
-apply to a case where the suit was for the 
dissolution of a going concern and rendition of 
accounts, and in such a case the interest would 
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1, (1977) 90 L.W, 655: A.LR. 1978 Mad, 90. 


2. (1930) 59 M.L.J. 1211357 L.A. 245: 32 L.W, 184: 
A.TR, 1980 P.C. 185. 
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be payable from the date of the decree and 
that in a case where the suit is for rendition 
of accounts on the basis that the firm stood 
dissolved even prior to the institution of the 
suit, the plaintiff would be entitled to interest 
from the date of plaint itself and to such a 
case the decision in Hakim Raj v. Gangaram,! 
would apply. 


6 In the prosent case, the suit was one for 
dissolution of the partnership and for rendi- 
tion of accounts and the decree of the lower 
appellate Court is to the effect that the plain 
tiff was entitled to have the guit partnership 
dissolved as from the date of the plaint in the 
suit and therefore this was not a case for 
rendition of acconnts of a firm already dissolv- 
ed, but a suit for dissolution of the firm and 
rendition of accounts. Consequently, the 
appellant is entitled to interest only from the 
date of the decree as held by the learned 
District Judge and therefore this point taken 
by the appellant in the second appeal fails. 


7. The result is, S.A. No. 1473 of 1974 is 
allowed in part and the judgment and decree 
of the learned District Judge in A.S. No. 82 of 
1972 is set aside in part and the first appeal 
is remanded only for the purpose of enabling 
the District Judge to consider ground No. 5 
extracted above and put forth in the memo- 
randum of grounds of appeal before him and 
the consideration and final determination of 
the learned District Judge will be confined 
only to that point and the learned District 
Judge will not be entitled to consider any 
other point. The learned District Judge will 
dispose of the appeal within one month from 
the date of the receipt of the records from 
this Court. 


8. There will be no order as to costs in either 
of the second Appeals. 


R.S. ———— Second appeal partly 


allowed 
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in THE HIGH COURT OF JUDICATURE 
T MADRAS. 


Present.—V. Sethuraman, 3. 


C. Abdul Salam Appellant * 
v. 

A. A, Jaleel and others Respondents: 
Motor Vehicles Act (1V of 1939), section 95— 


Fixation cf statutory liability—Accident due to rash 
-and negligent driving of lorry driver—Cleaner of the 
lorry sustaining grievous injuries—Compensation of 
Rs. 4,900 awarded by Tribunal as damages ageinst 
the insurance companies under the Wiorkmen’s 
Compensation Act and Rs. 1,500 as damages 
under the general lave against lorry-owner—Whe 
liability of insurance company could be resir'cted 
only to the sum payable under the Workmen’s Compen- 
sation Act, 


Where the liability of the insurance company 
is restricted under the contractual terms tothe 
amount due under the Workmen’s Compen- 
sation Act, then the amount due under that 
Act alone could be awarded and this could be 
done even by the Tribunal constituted under 
the Motor Vehicle’s Act and not necessarily by 
the authority constituted under the Workmen’s 
Compensation Act. [Para. 4.] 


It is arguable that in a policy issucd in accor- 
dance with the provisions of the Motor 
Vehicles Act, the minimum liability is what is 
provided by the statute anda larger liability 
can alsobe agreed to be paid under the 
contract between the parties. In other words, 
nothing in section 95 (2) of the Act can be 
taken as preventing the parties from cntering 
into a contract for payment of a larger amount 
in case they considered it fit to doso. The 
freedom of contraot is restricted under section 
95 of the Act only to sce that the liability 
contemplated by the statute is not avoided by 
providing for a smaller sum as a liability under 
the contract of insurance. (Para. 5.] 


There can be no dispute about the fact that 
the Tribunal constitutcd under the Motor 
Vehicles Act is competent to award the appro- 
priate amount as compensation or damages, 
even in excess of what has been contemplated 
by the Workmen’s Compensation Act. So long 
as the insurance policy did not restrict the 
liability to what is contemplated by the Work- 
men’s. Compensation Act, the insurance 
company will have to bear the larger liability 


a A 


*A.A,O. No. 259 of 1976. 22nd September, 1978. 


‘Hk MADRAS LAW JOURNAL RRPORTS 


(1975 


also t.e,,the liability in excess of what is due 
under the Workmen’s Compensation Act. 
(Para. 6] 


Cases referred to:— 


Venkataraman v. Abdul Munaf Sahib, (1971) 
A.C.J. 77; General Assurance Society Limited v. 
Fayalakshmi Ammol, (1975) 1 M.L.J. 148: 
88 L.W. 758: (1975) A.C.J. 159: ATR. 1975 
Mad. 198; Babu Singh v. Champa Devi, (1974) 
A.C.J. 163. 


Appeal agarar: the order of the Motor 
Accidents Claims Tribunal (District Judge) of 
Coimbatore, dated the 24th December, 1974, 
and made in M.C.O.P. No. 74 of 1973. 


ae Nathan and P. R. Raishnan, for Appel- 
t. 


S. J. Jayadev, Kurian Arumugam and Joseph, 
for Respondents. - 


The Court delivered the following 


Jvnomenr.—This appeal has been filed by the 
first respondent in M.G.O.P. No. 74 of 1973 
before the Motor Accidents Claims Tribunal, 
Coimbatore. The petitioner before the Tribu- 
nal by name Jaleel was employed as a cleaner 
in a lorry bearing No. MDU. 256 belong- 
ing to the appellant. On 29th May, 1972, 
he was travelling in the lorry with a load of 
sugarcane from Karur to Manapparai. On 
account of the alleged rash and negligent 
driving of the vehicle by the 2nd respondent 
before the Tribunal, the driver, the vehicle is 
said to have capsized at Malakoil near 
Tachanur village. The first respondent’s legs 
got underneath the lorry causing grievous 
injuries to him. He wasin the Coimbatore 
Medical College ‘Hospital as an in-patients 
from 29th September, 1972, to 21st November, 
1972, during which period his left leg was 
amputated on 4th October, 1972. He claimed 
to have been undergoing treatment even 
later, and had also an artificial limb fixed 
after the wound was completely healed. He 
claimed Rs. 50,000 as compensation out of 
which Rs. 40,000 was for loss of earning power 
and for permanent disability, Re. 5,000 towards 
artificial limb and’ for medical expenses,’ 
Rs. 4,600 for pain and suffering and Rs. 1,000 
for loss of earning. The owner and the driver 
admitted that the first respondent herein was 
employed as a cleaner of the lorry on an 
income of Rs. 170 per month. They also 
admitted that as a result of the accident his 
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legs had been amputated. They contended 
that the vehicle had been insured to cover the 
risk of the cleaner and, that therefore, they 
were not liable topay any compensation. The 
2nd and 3rd respondents herein are the insur- 
ance companies. They disputed the question 
of rashness and negligence on the part of the 
driver. They also contended that they were 
not Jiable. The. 3rd respondent insurance 
company herein contended that the liability 
arising out of the accident had to be borne 
only by the 2nd respondent herein and that it 
was not a necessary party to the action. The 
quantum of damage was also disputed. 


2. The Tribunal held that the accident was 
due to the rashness and negligence on the 
part of the driver of the lorry and awarded 
Rs. 4,900 as damages payable under the 
Workmen’s Compensation Act and Rs. 15,100 
as damages under the general law. The 
damages payable under the Workmen’s Com- 
pensation Act was decreed as against respon- 
dents 2 and 3 herein, the insurance companies, 
while the damages payable under the general 
law was decreed as against the appellant the 
owner of the vehicle. The appellant contends 
in the present appeal that even as regards the 
amount due as compensation under the 
general law, the amount would have to be paid 
by the insurance companies and not by him 
Therefore, the only point that requires consi- 
deration in the present appeal is, whether the 
liability of the insurance companies could be 
restricted, only to the sum payable under the 
Workmen’s Compensation Act. 


3. In this connection three decisions were 
brought to my notice, two of them being the 
decisions of this Court and one being of the 
Allahabad High Court. In Venkataraman v. 
Abdul Munaf Sahib! the cleaner of a lorry died 
in an accident on account of the negligence 
of the driver of the lorry. His dependants 
filed an application for compensation before 
the Tribunal. The contention urged on behalf 
of the insurance company was that it was 
not liable to pay any compensation in respect 
of an employee of the insured and that even 
assuming that it was liable to pay compeas3- 
tion its liability had to be restricted to the 
amount payable under the Workmen’s Com- 
pensation Act. There was also the plea that 
the araount due under the Workmen’s Com- 
pensation Act, had to be pursued only before 
the authorities contemplated by that Act and 
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not before the Tribunal. It was held by 
Maharajan, J., that section 95 of the Motor 
Vehicles Act provided for a statutory duty on 
the insurance company to indemnify the insured 
against any liability to Pay compensation to 
his employees under the Workmen’s Compen- 
saticn Act, that the insurance company could 
not contend that it was absolved of its liability 
to pay compensation, merely because the 
proceedings had been initiated before the 
Tribunal constituted under the Moter Vehicles 
Act, and that it was open to the Tribunal 
appointed under the Motor Vebielea Act to 
determine the liability under the Workmen’s 
Compensation Act and award the amount #0 
determined against the insurance company. 
In the course of his judgment, the learned 
Judge extracted the relevant clause of the 
contract of insurance between the parties, and 


. pointed out that on the facts of that particular 


case, the stipulation was that the insurance 
company undertook to indemnify the insured to 
the extent necessary to meet the requirements of 
section 95 of the Motor Vehicles Act only in 
relation to the liability under the Workmen’s 
Compensation Act. The compensation was 
then restricted to that amount. In General 
Assurance Society Limited v. Jayalakshmi Ammal 
and others! this decision was followed by Paul, J.: 


The effect ot these two decisions is to hold 
that where the liability of the Insurance Com- 
pany is restricted under the contractual terms 
to the amount due under the Workmen's Gom- 
pensation Act, then the amount due under 
the Workmen's Compensation Act alone 
could be awarded and this could be done 
even by the Tribunal constituted under the 
Motor Vehicles Act and not necessarily by 
the authority constituted under the Workmen’s 
Compensation Act. 


5. In Babu Singh v. Champa Devi and others®, the 
Allahabad High Court had to deal with a 
slightly different question, namely whether the 
maximum fixed under section 95 (2) could only 
be the liability of the insurance company even 
though the vehicle may have been insured for 
a larger amount. In that case, the vehicle 
had been insured for asum of Rs, 40,000. 
The maximum statutory liability under section 
95 (2) in respect of goods vehic'e was only 
Rs. 20,000. It washeld that the amount due 
as and by way of statutory liability would alone 
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have tobe paid by the insurance company- 
The terms of the policy in that case are not 
available. It is unnecessary to consider whethet 
the construction placed on section 55 (2) of the 
Act in the Allahabad decision was proper. It 
is arguable that ina policy issued in accordance 
with the provisions of the Motor Vehicles the 
Act, minimum liability is what is provided by 
the statute and a larger liability can also be 
agreed to be paid under the contract between 
the parties. In other words, nothing in section 
55 (2) of the Act can be taken as preventing 
the parties from entering into a contract for 
payment of a larger amount in case they con- 
sidered fit to do so. The freedom of contract 
is restricted under section 95 of the Act only to 
see that the liability contemplated by the statute 
is not avoided by providing fora smaller sum 
as a liability under the contract of insurance. 


t 
6. There can be no dispute about the fac” 
that the Tribunal constituted under the Motor 
Vehicles Act is competent to award the 
appropriate amount as compensation or 
damages, even in excess of what has been cons 
templated by the Workmen’s Compensation 
Act. This follows from the two Madras 
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IN THE HIGH COURT OF JUDICATURE 
AT MADRAS. 


Present.—G. Ramanujam, 3. 


B. Nathmall Vaid Ap pellant* 
D. i 

State of Tamil Nadu represented by 
Collector of Nilgiris | Ootacamund 
and another Respondents* 


Wild Birds and Animals Protection Act (VIII of 
1912), section 3; GJO. Ms” No 2152, dated 21st 
February, 1960. Death of a tusksr elephant in palta 
land of estate owner—Information given by land- 
owner to District Forest Officer—TIwo tusks of the 
elephant handed_over to the Officer by the landowner 
— Acknowledgment given by Officer to landowner 
that the tusks would be returned after getting formal 
approval of tht higher authorities - Failure to 1eturn 
the tusks ~ Suit by estate owner against Government 
Sor the value of the tusks—Claim by Government qf 
the property belonging to the Government—Lardowner 
whether entitled to a decree, 


decisions. So long as the insurance policy did A Close reading of the Government Order 
not restrict the liability to what is contemplated Would clearly Indicate that the ownership of 
by the Workmen’s Compensation Act, the the tusks vested only with the owner of ‘the 
insurance company will have to bear the land in which the elephant was found dead. 
larger liability also i.e., the liability in excess Perhaps, the tusks will become Government 
of what is due under the Workmen's Compen- Property if the officials of the Forest Depart- 
sation Act. In the present case, there is no ment had chased the animal and the animal 


dispute abovt the right of the Tribunal to 
award Rs. 15,100 as damages. The insurance 
policies have not been produced in order to 
enable me to find out whether the amount 
undertaken to be paid is restricted to the 
amount due under the Workmen’s Compensa- 
tion Act. The insurance companies must hava 
copies of the insurance policies with them and 
therefore if they. wanted to reduce their liability 
they could have produced the copies. There is 
nothing to show that the appellant was called 
upon to and did not produce the policy. In 
the absence of their production, it is not 
possible to restrict their liability only to the 
sum of Rs. 4,500. The sum of Rs. 15, 100 
would also have to be paid by the insurance 
companies. The appeal is allowed accordingly 
with costs. ` 


R.S. 
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Appeal allowed. 


as a result of the chase entered into the 
plaintif’s land and died there. But, so long as 
there was no proof of any chase and the wild 
animal had voluntarily left the regerve forest 
and died in the plaintiff’s patta land, the 
Government cannot claim the ownership o! the 
tusks. [Para. 6.] 


It is clear whatever might be the position in 
regard to live animals, as regards wild animals 
which are found dead in a private land the 
owner of the land is entitled to claim owner- 
ship of the dead animal, and the bodies of 
wild animals which are found on a particular 
land become the absolute property of the owner 
of the soil, even if killed by a trespasser, 
unless the trespasser chesed the animal on the 
land of one person and killed it on the land 
ofanother. Admittedly, the anima! was found 
dead in the patta land of the landowner. 
The dead elephant in question had not been 
chased or pursued by the forest authorities, 
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but it had been shot at by some unknown 
persons and it voluntarily quit the reservo 
forest and entered the private land where it 
died. [Para. 12.] 


Cases referred to:— 


Makath Unni Mayi v. Malabar Kandapunni Nair 
(1882) I.L.R. 4 Mad. 268; K. Madhavan v. 
State of Kerala, A.I.R. 1964 Ker. 287; Blaces 
v. Higgs, (1865) 11 H.L.C. 621; Gear v. State 
of Connecticut, (1896) 161 U.S. 519: 40 Law. Ed. 
793. 


Appeal against the decreeof the District 
Court, Coimbatore (West) in Appeal Suit 
No. 98 of 1273, preferred against the decree of 
the Court of the Subordinate Judge of 
Nilgiris in Original Suit No. 43 of 1971. 


M.A. Rajagopalan and G. Swaminathan, for 
Appellant. 


The Additional 
Respondent. 


The Court delivered the following 


JupamenT.—In this case, an interesting question 
of law arises on certain undisputed facts. The 
appellant herein is the owner of Singara 
Estate situate at Masinagudi village in 
Ootacamund taluk. On 16th June, 1969, a 
tusker elephant was found dead in his patta 
land bearing S. No. 207 of Masinagudi village 
which formed part of his estate. On 17th 
June, 1969, the plaintiff informed the second 
defendant, of his intention to bury the carcass 
in his estate. The Forest Officer, Segur and 
a Veterinary Doctor came to the spot and 
conducted an autopsy and on the instruc- 
tions of the Forest Range Officer, the 
Forester of Segur Section took custody ofthe 
two tusks of the dead elephant from the 
plaintiff after giving an acknowledgment that 
the tusks would be returned to the plaintiff 
after getting formal approval of the higher 
authorities. Since the second defendant did 
not return the tusks, the plaintiff called upon 
the Department to return the same. However, 
the plaintiff was informed by the 2nd 
defandant that his claim for return of the 
tusks had been rejected, The plaintiff, 
therefore, filed a suit O S. No. 43 of 1971 
onthe file of the Sub-Court, Ootacamund. 
for the recovery of a sum of Rs. 7,000 being 
the value of the two tusks. 


2. The defendants resisted the suit contend- 
ing that the elephant was found to be moving 
in the forest with difficulty, that the Guards 
of the Forest Department were keeping watch 
over the elephant since fifteen days prior to 
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itsdeath, that the tusks are the a alas of 
the Government and that, therefore, the 
plaintiff is not entitled to ask for the return 
of the tusks. 


3. The trial Court after duly considering the 
evidence found that the tusker found dead in 
the plaintiff’s patta land was a wild elephant, 
that the tusker had been shot at, several times 
by some unknown persons during a period 
of six months prior to its death, that it was 
mo about in the reserve forest in the 
wounded condition, that the officials of the 
Forest Department kept a watch over its 
movements and that subscquently they found 
it lying dead in the patta land ofthe plaintiff. 
On these facts which are more or less admitted, 
the trial Court went into the question as to 
who will be entitled to the tusks m question as 
between the plaintiff on the one hand and the 
Government on the other. The Government 
placed reliance on section 3 of the Wild Birds 
and Animals Protection Actand also G.O. Ms. 
No. 2152, dated 21st February, 1960 in support 
of its claim for the ownership of the tusks in 
question. The trial Court, held that neither 
the provisions of the said Act nor the 
Government Order in question will apply to 
the facts of this case and that under the 
general law, the tusker, which is a wild animal, 
having been found dead in the plaintiff's 
patta land, he is entitled to the ownership of 
the tusks. According to the trial Court 
G.O. Ms. No. 2152, dated 2Ist June, 1960 
which treated a ten-mile belt around 
Mudumalai Wild Life Sanctuary as a closed 
time for the whole year and which made it 
uulawful to capture, sell, buy or possess any 
birdor animal or the flesh thereof which had 
not been captured or killed before the com- 
mencement of such close time cannot apply 
to the case in question. It also held that 
Wild Birds and Animals Protection Act is 
applicable only in respect of animals and birds 
which are specified in the schedule and not to 
an elephant which isnot an animal specified 
in the schedule to that Act. 


4. The matter was taken up in appeal to the 
District Court. The District Court after 
agreeing with the facts found by the tria 
Court held that in view of another G.O. Ms. 
No. 3440, dated 15th November, 1954 as the 
elephant had been pursued by the Depart- 
mental the two tusks vest in the Govern- 
ment. In this view, it allowed the appeal and 
dismissed the plaintiff’s suit. 
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5. In this second appeal, the decision of the 
lower appellate Court that the property.in the 
dead elephant vested with the Government has 
been challenged. Asthe facts set out above 
are not in dispute, the only question to be con- 
sidered here is as to who will be entitled to 
its tusks on the above admitted. facts, 


6. As already stated in the appellate Court 
the respondents have relied on G.O. Ms. 
No. 3440, dated 15th November, 1954 in 
support of its conclusion that the property in 
the dead elephant belonged to the Govern- 
ment. Thesaid Government Order says: 


“A man has a property ratione loci in 
animals which are ferrae naturae on his land but 
this property ceases when they quit or are 
hunted on the land. The right of the owner 
ofa forest contiuues after they are hunted 
out of theforest but not after they volun- 
tarily quit it (page 205 of Col. II of the 
English and Empire Digest). From the 
principles set out above, it will be seen that a 
wild elephant escaping from a Reserve Forest 
without being pursued by the Departmental 
Officers will cease to be the property of the 
Government and if such an elephant is shot 
dead by a private palty in another man’s 
land, the property in that animal will be that 
of the owner of the land. As the ownership 
of the tusks of the wild elephants shot on 
private lands is thus well settled, the Govern- 
ment do not agree to amend section 6 of the 
Madras Wild Elephants Preservation Act, 
1973 as suggested by Chief Conservator of 
Forests. They therefore direct that the 
proposals of the Chief Conservator of Forests 
be dropped.” 


As the said Government Order a wild 
elephant escaping from a Reserve Forest 
without being pursued by the Departmental 
Officers will cease to be property of the 
Government, and if such an elephant is shot 
at by a private party in another man’s land the 
property in that animal will be that of the 
owner of the land. The lower appellate Court 
has taken the view that as the Departmental 
Officers had kept a close watch over the 
movements of the animal for about 15 days 
prior to its death, the Government can claim 
ownership of the tusks. I do not see how 
the lower appellate Court has takenthe view 
that the dead elephant in this case, had 
earlier been pursucd by the Departmental 
Officers. Admittedly, the elephant was a 
wild animal and it was moving about after it 


THE MADRAS LAW JOURNAL REPORTS 


[1979 


has been shot by some unknown persons. It is 
not the case of the Department that the officers 
of the Department shot the elephant and the 
death was as a result of the same. The 
evidence on the side of the Department is that 
the elephant was found moving in a wounded 
condition and that was being watched under 
the instructions of the higher Authorities. 
The evidence does not indicate that the animal 
was pursued by the Forest Officers at any 
time. The mere keeping watch over an 
anima! which is moving about in the Forest can- 
not amount to actual pursuit of the animal by 
the Forest Officers. Thereforé. the lower 
appellate Court is in error in the application o: 
the said Government Order. Asa matter o: 
fact, a close reading of the Government Order 
would clearly indicate that the ownership of the 
tusks vested only with the owner of the lanc 
in which it was found dead. Perhaps, the 
tusks wi'l become the Government property 
ifthe Officials of the Forest Department hac 
chased the ‘animal and the animal as = 
result of the chase entered into the plaintiff’: 
land and died there. But, so long a 
thcre is no proof of any chase and the wilc 
animal had voluntarily left the reserve forest 
and diedin the plaintiff’s patta land, I dc 
not see how the Government can claim 
ownership of the tusks in this case' The position 
of wild animals of ferae naturae as well as the 
rights of the owner of the property in respect 
of such wild animals have been discussed in 
various text books as wel) asin certain judicial 
decisions, In Makath Unni Mayi v. Malaba! 
Kandapunni Nair! the owner dug a pit in bii 
land for the purpose of capturing wilc 
elephants, and ean elephant fell into that trap 
but another person took it out of the pit anc 
converted it into his own use. The question 
arose as to whom the elephant belonged. Ii 
was held that the plaintiff who dug the pit ir 
his own land in which the elephant fell wa: 
entitled to the elephant. In K Madhavan v. Stat 
of Kerala? it has been held that though ther 
can be no property existing in an owner o 
the land in animals ferae naturae so long a 
they remain in the state of nature, when sucl 
animals are killed or reclaimed by the owne: 
of the land they become his property, absolutely 
when they are killed and in a qualified manne 
when they are reclaimed. 


—— 
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1. (1882) LL R 4 Mad. 268 
2, AIR. 1964 Ker. 287, 


i} NATHMALL VAID o. STATE OF FAMIL NADU (Ramanujam, 7.) 335 


7. In Halabury’s Laws of England, Third 
Edition, Volume I at page 656, in paragraph 
1252, the law is stated thus: 


“There is no absolute property in wild 
animals while living, and they are not goods 
or chattels. There may, however, be what 
is known as a qualified property in them, 
either: (1) ratione impotentiae at loci, (2) ratione 
soli and tatione privilegit, or (3) per industriam. 
This qualified property is deafeasible, for, 
ifthe animal has not animus revertendi but 
resumes its wildness and is at large again 
and not under pursuit it is free and may be 
taken by another person. Thus the special 
right of property, called qualified property 
if conferred ratione impotentiae at loci, ratione 
soli or ratione privilegii is in substance an 
exclusive right to reduce the wild animal in- 
to possession but if acquired per industriam 
it is an exclusive right to the possession of 
the wild animal, which, in the case ofa 
living animal, will continue while it haa 
animus revertendi”. 


In paragraph 1255 at page 657 it is further 
pointed out as follows:— 


“The owner of land, who has retained the 
exclusive right to hurt, take, and kill animals 
ferras naturas on his own land, hag a qualified 
property ratione soli in them for the time 
being while they are there. But, if such an 
owner grants to another the right to hunt, 
take, and kill animals ferras naturae on his 
land, the grantee has a qualified property 
ratione privilegii, as in the case of a free 


warren on another man’s soil, or a licence . 


or grant of shooting or sporting rights. Such 
a grant is an incorporeal hereditament and 
an interest in reality and amounts toa 
licence or a profit a prendre which can only 
be validly granted or demised by dead.” 


At page 658in paragraph 1256 under the 
Head: ‘PROPERTY IN WILD ANIMALS 
WHEN KILLED, it is stated “although there 
is only a qualified property in animals ferae 
naturae While they are alive, yet if they are 
killed, or die, there is an absolute property 
in the dead animal, which vests in the owner 
or occupier of the land.......... ae 


In Halsbury’s Laws of England, III Kdition, 
Volume 18 at page 128, in paragraph 262, under 
the caption ‘PROPERTY IN AND RIGHTS 
OVER GAMES, it has been said: 


“The law of England does not admit a right 
of absolute property in game, which belongs 
to a class of animals ferae naturas, but it 
does intervene to protect private interests 
in game by limiting the right over it to 
certain classes of persons These classes 
acquire their rights in one or other of two 
ways:—(1) ratione privilegii, that is, by special 
grant from the Crown: (2) rations soli that 
is, by virtue of ownership or occupation of 
the soil........ te 


“*.,..... the rights of the occupier of the soil 
have been admitted and extended until at 
the present day the right to kill and take 
game is recognised as being incidental to 
the occupation of land, and the property 
in such animals is therefore not absolute or 
actual, but qualified and potential.” 


8. Again at page 129 in paragraph 263, it is 
stated: 


*...the property which, when the game is 
alive and free, is only qualified or potential, 
becomes absolute when the game is killed 
or otherwise reduced into possession. The 
game, when dead or captured, belongs to 
the owner of the land where it is killed, 
and he can claim possession of it, and, if 
necessary, bring an action for trover.” 


In Black’s Law Distionary, IV Edition, at page 


1383 under the heading “QUALIFIED PRO. 
PERTY” itis stated as follows:— 


“Property in chattels which is not in its 
nature permanent, but may at some time 
subsist and not at other times, such for 
example, as the property a man may have 
in wild animals which he has caught and 
keeps, and which are his only so long as he 
retains possession of them.” 


. In the Penal Law of India by Hari Singh 
Gour, VII Edition, Volume III, at page 1883, 
it is stated that in the case of animals ferae 
naturae the property in them can only be 
acquired if they are dead, tamed or confined, 
otherwise they are presumed to be in their 
original state. 


10. The House of Lords, in Blades v. Higgs! 
had occasion to consider the legal position 
when a stsanger without the permission of the 
owner of the property kills an animal on the 





1, (1865) 11 H.L.G. 621, 
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latter's land and carries it away. The Lord 
Chancellor had observed in that caso that 
“property ratione soli is the common law right 
which every owner of land has to kill and 
take all such animals ferae naturae as may from 
time to time be found on his land, and as 
soon as this right is exercised the animal so 
killed or caught becomes the absolute property 
of the owner of the land.” 


“©. By the Civil Law, the peraon who took 
or reduced into possession any animal feras 
naturae, although he might be a trespasser 
in so doing, acquiréd the property in it. 
This appears clearly from the passage in 
the Institutes cited in the argument. Ifthe 
same rule prevails in our law, then the 
rabbits in question were not the property 
of Lord Exeter, but of the poacher who took 
and killed them upon His Lordship’s land.” 


The position is again stated by the learned 
Lord as follows:— 


“With respect to wild and unreclaimed 
animals, therefore, there can be no doubt 
that no property exists in them so long as 
they remain in the state of nature. It is 
also equally certain that when killed, or 
reclaimed by the owner of the land on which 
they are found, or by his authority, they 
become at once his property, absolutely when 
they are killed, and in a qualified manner 
when they are reclaimed. 


Therefore, it will be seen that though 
there can be no property existing in an 
owner of a land in animals ferae naturae, so 
long as they remain in the state of nature, 
when such animals are killed or reclaimed 
by the owner of the land they become his 
property, absolutely when they are killed, 
and ina qualified manner when they are 
reclaimed.” 


11. In the decision of the American Supreme 
Court in Gear v. State of Connecticut) a slightly 
different view has been expressed. In that 
decision the attack was against a particular 
piece of legislation prohibiting the killing of 
certain birds during a particular season, for 
the purpose of conveying the same beyond the 
limit of the State. There was also a prohibi- 
tion regarding the transport of such birds 
killed within the State. These provisions were 
attacked on the ground that they violate inter- 
State Commerce clause of the Constitution of 
the United States. 





1, (1896) 161 US, 519: 49 Law Ed, 793. 
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The American Supreme Court expressed the 
following view: r 


“From the earliest traditions the right to 
reduce animals feras naturae to possession has 
been subject to the control of the law giving 
power. 


We take itto bethe correct doctrine in 
this country that the ownership of wild 
animals, so far as they are capable of owner- 
ship, is in the State, not as proprietor but in 
its sovereign capacity, as the representative 
and for the benefit of all its people in com- 
mon. 


In Corpus Juris Secundum, Vol. III, page 1087, 
it is stated “that the wild animals at large 
within its borders are owned by the State 
in its sovereign as distinguished from its pro- 
prietory capacity, and neither such animals 
nor any parts thereof are subject to private 
ownership except in so far as the State may 
choose to make them so. Such animals become 
the subject of private ownership only so far as 
the people through their legislature may elect 
to make them s0.....” 


In American Jurisprudence, Vol. II, at 
page 694, the following passage occurs: 


“In the United States the ownership of wild 
animals and fish not reduced to actual posses:. 
sion by private persons is in the people of 
the State in their collectiva sovereign capa- 
city, orin the State as representing all the 
people.’’ 


Thus, the legal position in the United States 
of America appears to be somewhat different 
from the law in India and in England. 


12. From the above discussions, it is clear 
whatever might be the position in regard to 
live animals, as regards wild animals which 
are found dead in a private land the owner of 
the land is entitled to claim ownership of dead 
animals, and that the bodies of wild animals 
which are found on a particular land became 
the absolute property of the owner of tho soil 
even if killed by a trespasser, unless the trespasser 
chased the animal on the land of one person 
and killed it onthe land of another. Admit. 
tedly, the animal was found ‘dead in the patta 
land of the appellant. The dead elephant in 
question had not been chased or pursued by 
the Forest authorities, but it had been shot at 
by some unknown person and it voluntarily 
quit the reserve forest and entered the private 
land where it died: In this view, the order or 


al 


T] STATE J. KRISHNAMURTHY (Paul, 7.). 


the lower appellate Court cannot be sustained: 


13. The result is that the second appeal i? 
allowed with costs and the suit O.S. No. 43 
‘of 1971 on the file of the Sub-Court, Ootaca~ 
‘mund, will stand decreed with costs as prayed 
for. 


R.S. 


IN THE HIGH COURT OF JUDICATURE 
AT MADRAS. 


Appeal allowed. 


æn 


PRESENT: —C.F.R, Paul, J. 


‘State by Public Prosecutor 
v, 


K.R. Krishnamurthy Respondent, 


Prevention of Corruption Act (Il of 1947),. Sections 
-5 (1) (c) and 5 (2)—Offence under section 5 (1) (¢) 
read with section 5 (2}—Accused pleading guilty— 
Sentenced to imprisonment till rising of Court— Appeal 
by State against lenient punishment—Accused 
sentenced to fine of Rs. 50 in addition to the 
sentence already undergone. 


Petitioner" 


The accused-respondent committed offences 
“ander section 5 (1) (c) read with section 5 (2) 
of the Prevention of Corruption Act, pleaded 
guilty before the trial Court and was sentenced 
‘to imprisonment till the rising of the Court. The 
State filed an appeal for enhancement of the 
‘sentence awarded. 


-Held: Imposition of such lenient sentences for 
offences like these, did not serve any purpose. 
The sentence loses its efficaciousness as a 
‘deterrent sentence if it is too lenient. The 
High Court sentenced him to paya fine of 
Rs. 50 in each of these cases, in default to 
undergo simple imprisonment for two weeks, 
in addition to the sentence of imprisonment 
‘till the rising of the Court imposed by the 
trial Court. [ Para, 3.] 


‘Case referred to:— 


B.C. Goswami v. Delki Administration, ( 1973) 1 
‘S.C.W.R. 918: (1973) S.C.C..(Crl.) 796: (1974) 
38.0.C. 85: A.LR. 1973 S.C. 1457. 


Appeals for enhancement of the sentence 
‘imposed on the respondent-accused in all the 
-appeals herein by the III Additional Special 








“*Cr}.A.Nos. 443 to 445 of 1975. 
ML j—43 


ls? March, 1978, 
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Judge, Madras dated 10th March, 1975 in 
C.C. Nos, 3 to 5 of 1975. 


P. Rajamanickam, for State. 
V. Thinivenkatachari, for Respondent. 
The Court made the following 


ORDER.—These three appeals are by the 
State represented by the learned Public Prose 
cutor for enhancement of the sentence meted 
out to the accused who was convicted by the 
learned III Additional Special Judge, Madras 
Division, in three cases, of offences under 
section 5 (1) (c) read with section section 5 
(2) of the Prevention of Corruption Act, and 
sentenced to imprisonment till the rising of the 
Court for those offences. It wason his own 
admission and plea that the accused was con- 
victed as aforesaid by the learned Judge, who 
has accepted his plea of guilt. 


2. The learned Public Prosecutor contends 
that considering the circumstances of the 
case the sentences meted out to the aceused are 
extremely lenient and are actually not 
warranted, I am in entire agreement with 
the learned Public Prosecutor. For an offence 
under section 5 (1) (c) read with section 2 (2) 
of the Prevention of Corruption Act, the 
minimum sentence prescribed is rigorous 
imprisonment for one year. The proviso to 
that section says that the Court may, for any 
special reasons recorded in writing, impose a 
sentence of imprisonment of less than one 
year. Jn this case the reasons given by the 
learned Special Judge for the very lenient 
sentence which he: meted out to the accused 
are that the accused has paid back to the 
bank the entire sum of Rs. 1,50,683 mis- 
appropriated by him even long before the 
charge-sheet was filed and had readily admit- 
ted the offences and deeply lamented for the 
same; and further the accused was aged about 
41 years and would also lose his job. But then, 
considering the circumstances of the case, I do 
not think that these reasons would validly sup- 
port such a lenient punishment as has been 
meted out to the accused. he 


3. The Supreme Court has in B.C. Goswami 
v. Delhi Administration’, observed as follows :— 


“Now the question of sentence is always a 
difficult question, requiring as it does, proper 
Sr D 


1. (1973) 1 S.C.W.R. 918: 1973 S.C.c, (Crl.) 796: 
(1974) 3 S.C.G, 85: ALR. 1973 S.C. 1457. 
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adjustment and balancing of various conside- 
rations which weigh with a judicial mind in 
determining its appropriate quantum ina 
ve case. The main purpose of the sentence 
roadly stated is that the accused must realise 
that he has committed an act which is not 
only harmful to the society of which he forms 
an integral part but is also harmful to his cwn 
future, both as a member of the society. 
Punishment is designed to protect society by 
deterring potential offenders as also by pre- 
venting the guilty party from repeating the off- 
ence; it is also designed to reform the offender 
and reclaim him as a law abiding citizen for the 
good of the society as a whole. Reformatory, 
deterrent and punitive aspects of punishment, 
thus play their due part in judicial thinking 
while determining this question. In modern 
civilised societies, however, reformatory aspect 
is being given somewhat greater importance. 
Too lenient as well as too harsh sentences both 
lose their efficaciousness. One does not deter 
and the other may frustrate thereby making 
the offender a hardened criminal”. 
Imposition of such lenient sentences as those for 
offences like these, does not serve any purpose. 
The sentence loses its efficaciousness as a deter- 
rent sentence if it is too lenient. Therefore I 
have to deprecate in this case the very lenient 
sentence meted out to the accused and I would 
have had no hesitation in enhancing the sen- 
tence but for the fact that fromthe year 1974 
the accused hasbeen undergoing the agony of 
these criminal proceedings. Considering the 
long lapse of time that has occurred between 
the conviction ofthe accused and this date, 
nearly four years, I feel that while deprecat- 
ing the lenient punishment meted out to 
the accused by the learned Special, Judge 
and while stating in unequivocal terms that 
this Court in such cases will not hesitate 
to interfere, it is not necessary to Send the 
accused to jail by imposing on him any 
ubstantive term of imprisonment. But in 
vindication of the principles which I have 
mentioned above, I feel that the accused should 
be sentenced to pay fine in addition to the 
entence of imprisonment till the raising of 
the Court imposed by the trial Court. I 
sentence him to pay a fine of Rs. 50 in 
each of these cases, in default to undergo 
simple imprisonment for two weeks in addition 
to the sentence of imprisonment till the rising 
of the Court imposed by the trial Court. Time 
tor payment one month. 


S.J. 
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IN THE HIGH COURT OF JUDICA- 
TURE AT MADRAS. 


Present:—T. Ramaprasada Rao, CF. 


Jathind Roadways,a proprietory concern, 
represented by Proprietor Mr. Vaidya,. 
carrying on business with Head Office 
at Bombay and Branch Office at No. 19, 
Vanier Street, Madras-1. 

Petitioner (Defendant) ® 


Ue 


1. Chellarama Garments (P) Ltd. a Private 
Ltd., Co., having its main office at 181/182, 
Mount Road, Madras-2 represented by its. 
Power of Attorney Agent, New India 
Assurance Company Ltd. 


2. New India Assurance Company Ltd. 
a public Ltd. Company, having its area 
office at 4/5, Ist Line Beach, Madras-1. 

... Respondents (Plaintiffs). 


(A) Civil Procedure Code (V of 1908) section 20— 
Suit by purchaser of goods against carrier for damages 
— Allegation of short deltvery—Defence as to jurisdic- 
tion being exclusively vested in another Court at the 
place of the Head office of the carrter under the 
terms of the contract of affreightment—Purchaser not 
g party to the contract of affreightment—Not bound’ 
Dy tt, 


(B) Sale of Goods Act (III of 1930), sections 37 
and 39—Agency—Principle—Applicability in case of- 
torts, 


It is fundamental that a person, who is not- 
a party to a contract, is neither bound by it 
nor is he obliged under it. The Indian: 
Contract Act defines a contract notin so many- 
terms, but the chapter dealing with essential 
ingredients of a contract, such as communica- 
tion, acceptance etc. makes it clear as to what: 
a contract could be. All agreements of 
contract would be valid, unless they are tainted 
by want of free consent etc., or for want of law-- 
ful consideration or are hit by public policy. 
All essential ingredients inbuilt in the concept 
of a contract imply that the relative and. 
reciprocal obligations arising thereunder 
would bind only the parties to it and not 
third parties. The plaintiff in the instant case, 
not being a party to the contract of affreight- 
ment would not be bound by the clause 
relied upon by the objector as to jurisdiction. 





— 


*CR.P. No. 2423 of 1977 (24th October, 19783. 


Jj JAIHIND ROADWAYS 0. QHELLARAM GARMENTS (p.) LTD(Ramapratada Rao, C7.) 


It would only enabie the consignor (at 
Bombay)to be bound by it. The interdict if at 
all, is against the consignor. But under clause 
17 of the G.C. note the aggrieved party is 
obliged to file a suit in one or the other of 
the Courts in Bombay city alone in respect of 
all claims and matters arising under the 
contract ofaffreightment. The plaintiff being 
outside the pale of obligation cannot be com- 
pelled to perform it. (Para. 4.1 


It would be a travesty to interpret section 39 
of the Sale of Goods Act to mean that even in 
cases when the plaintiff lays his action in tort 
or negligence of the carrier he would be an 
agent of the seller within the meaning of the 
section which again would necessarily compel 
him to file a suit for damages as against the 
carrier for such negligence only at Bombay. 


It was never and could not be the intention 
of the legislature that such contracts made by 
the consignor with the carrier containing such 
. penal clauses without the concurrence of the 
consignee would alse bind the consignee not- 
withstanding the fact that he is outside the 
pale of such a contract and notwithstanding 
also the fact that the°conditions therein are 
so onerous and unconscionable as to render the 
very relief which a consignee could obtain 
under the general law merely illusory. 

(Para. 5.} 


Petition under section 115 of Act V of 1908 
praying the High Court to revise the Order of 
Court of Small Causes (II Judge), Madras 
dated 18th Febuary, 1977, and made in M.P, 
No. 220 of 1977 in S.C. No. 2622 of 1976. 


S.C. Shah, for Petitioner. 


Kurian, Arumugam and Joseph, for Respondents. 
The Court made the following 


ORDER.— A preliminary objection was raised 
by the petitioner-defendant on the jurisdiction 
of the Small Cause Court to try the action in 
question. The plaintif filed a suit for the 
recovery of a sum of Rs. 1,190 against the 
petitioner, which was a common carrier 
basing his cause of action ona tort. The 
claim of the plaintiff was that goods which 
were entrusted by his seller at Bombay for 
carriage to Madras and delivery to the plaint- 
tiff were not delivered by the carrier intact 
and there was a shortage in the course of 
such delivery and evaluating -the damaga 
based on such alleged tort committed by the 
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carrier on account of the negligence 
on the part of the carrier while discharging 
his obligations under the contract of 
affreightment, the plaintiff quantified the 
damage suffered by him at Rs, 1,026 and 
sought for interest thereon at six per cent per 
annum, The main contention, amongst others, 
of the carrier was that under the contract of 
affreightment, which was obviously as between 
the carrier-petitioner and the seller, the Courts 
at Bombay had jurisdiction to decide in respect 
ofall claims and matters arising under the 
consignment of the goods entrusted for trans- 
port. Basing on this clause, which is Clause 
17 of what is popularly known as G.C. Note, 
the carrier-petitioner, as the only defendant 
in the action, raised a preliminary objection. 
as to the jurisdiction of the Small Cause 
Court, Madras to try the suit. In the counter 
affidavit, the plaintiff stated that he was not a 
party to the contract of affreightment and that 
ashe was suing mainly on the tort alleged to 
have been committed by the carrier when he 
carried the goods, the Small Cause Court had 
the requisite jurisdiction to try the suit. 


2. The Court below rightly held that as the 
plaintiff was nota party to the contract of 
affreightment, he was not obliged by the terms: 
of the G.C. Note and that as he was claim- 
ing damages as against the carrier, not on any 
contract inter se but on the basis of an alleged 
tort, which, as I said, would include the 
negligence on the part of the carrier, the 
Madras Court had the jurisdiction to enter- 
tain the suit. In those circumstances, the 
learned Small Cause Court Judge rejected the 
preliminary objection and passed the order 
which is challenged in this civil revision peti- 
tion, 


3. Learned counsel for the petitioner raised 
two contentions. ‘The first one is that under 
section 37 of the Indian Sale of Goods Act, 
as every buyer is deemed to be the agent of 
the seller, once the goods are sent by carriage 
or otherwise by the seller as required under 
the contract, then the consignee, as agent of 
the consignor, has bound himself by all the 
obligations with which the consignor is bound, 
and in the context, Clause 17 of the G.C. note 
would also apply to the consignee and there- 
fore, the suit, as filed by the plaintiff in the 
capacity as consignee was not maintainable, as 
there isa specific interdict in the clause as 
already excerpted that the BombayCourt alone 
had the requisite jurisdiction to decide dis- 
putes between the consignor and the. carrier. 
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The second oontention of the learned counsel 
for the petiticner is that the suit filed by the 
consignee in the Madras Court is not main- 
tainable as against the carrier not enly because 
section 37 of the Sale of Goods Act prevents 
him from doing it but also because the plain- 
tiff himself has referred to the contract in the 
pleadings, which contract would obviously 
mean the contract entered into between the 
consignor and the carrier and, therefore, the 

reliminary objection as to jurisdiction has to 

upheld. 


4, It is fundamental that a person who is 
ot a party to a contract, is neither bound by 
it nor is he obliged under it. The Indian Con- 










terms, but the chapter dealing with essential 
ingredients ofa contract, such as communica- 
tion. acceptance, etc., makes it clear as to 


ot a party to the contract of affreightment. 
is is not in dispute. The clause relied upon 
by the objector as to jurisdiction would only 
able the consignor at Bombay to be bound 
by it. It isan interdict if at all as against 
the consignor. But under clause 17 of the G. 
|G. note the aggrieved party is obliged to file 
a suit in one or the other of the Courts in 
Bombay city alone in respect of all claims and 
matters arising under ths contract of affreight- 
ment. This would not, for the reason that 
the plaintiff was not a party te it and also 
on the general principle that in equity a 
person who is outside the pale or an obliga- 
tion cannot be thrust or compelled to perform 
it, unless law itself compels him to do it. 
No law which is so mandatory and eompul 
sive has been brought to my notice which 
would compel the plaintiff in the present suit 
to go to Bombay to recover a paltry sum of 
Re. 1,000 and odd against a carrier which has 
branch office in the City of Madras. That 
the carrier is carrying on business in the City 
of Madras is also not in dispute. For all 
these reasons, Iam unable to accept that 
the plaintiff is in any way bound by the 
obligations which may slope from the con- 
tract as between the seller and the carrier as 
above. 
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§. The second point is whether section 39 of 
the Sale of Goods Act would in any way be a 
bar for the institution of the present action at 
Madras. There is no proof that the seller 
was authosised or required to send the goods 
to the buyer through the defendant-petitioner 
and above all subject to a clause like the one 
under consideration which compelled the con- 
signee to go to Bombay even in matters 
where negligence on the part of the carrier is 
involved and alleged. This would be a tra- 
vesty to interpret section 39 of the Sale of 
Goods Act to mean that even in cases where 
the plaintiff lays his action on tort or neg- 
ligence of the carrier, he would be deemed to 
be an agent of the seller within the meaning 
of section 39 of the Sale of Goods Act and 
which again would necessarily compel him to 
file a suit for damages as against the carrier for 
such negligence only in a Court of Bombay 
No doubt, section 39, whilst speaking about. 
the delivery to the carrier and the scope and 
content of such delivery, would say that a 
delivery to. a carrier, when the seller is 
authorised or required to send the goods to 
the buyer, is prima facie deemed to be a deli- 
very of the goods to the buyer. That would 
not mean that all contracts made, however 
penal and however onerous that may, be, by 
the seller with the carrier has to be accepted 
by the consignee on the mere fictional agenoy 
created under section 39 of the Act. Here 
agaln, I am strongly of the view that it was 
never and it could not have been the intention 
of the Legislature that such contracts made 
by the consignor with the carrier containing 
such penal clauses without the concurrence of 
the ‘consignee would also bind the consignee 
notwithstanding the fact that he is outside the 
pale of such a contract and notwithstanding 
also the fact that the conditions therein are so 
onerous and unconscionable aa to render the 
very relief which a consignee could obtain 
under the general law merely illusory. I am, 
therefore, unable to agree with the second 
contention as well. The lower Court was right 
in having rejected the objection as to jurisdic- 
tion. The petition is dismissed with costs. 

R.S. 


Revision dismissed. 
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IN THE HIGH COURT OF JUDICATURE 
AT MADRAS. 


Present:—T. Ramaprasad Rao CJ., 
Ratnayelpandian, J. 


B.N. Ananthachary and another . . Appellants* 
De 
Mohan Ram and others . Respondents. 


Cigil Procedure Code (V of 1908), Order 40, rule 1 
—Receiver—Appoiniment of—Suit with the only 
prayer for appointment of a receiver, if maintainable. 


and S. 


A person executed a settlement deed in respeet 
of a property in favour of sixteen settlees and 
provided therein for the sale of the property 
and distribution of the sale proceeds in 
accordance with the directions contained there- 
in. The settlor died on 4th December, 1972. 
The plaintiff who was one of the settlees filed the 
suit for appointment of a Receiver over the suit 
Prop (the subject of the settlement deed), 
to sell the same and apportion the sale proceeds 
as provided in the settlement deed. Defend- 
ants 1 and 2 raised the objection that there 
could not be a suit for the bare appointment 
ofa receiver without that relief being ancillary 
or incidental to the main relief in a eivil 
action, The suit was decided on merits and 
decreed. Defendants | and 2 filed an appeal 
and raised the preliminary objection that 
there could not be a suit for the bare appoint- 
ment of a Receiver. 


Held, that a suit for the bare appointment of a 
Receiver was a misconceived one and, therefore, 
not maintainable in law. (Para. 10.) 


Cases referred to.— 


Karuppanna Thevar v. Angammal, (1926) 51 M.L J. 
67: 23 LW. 581: AJR. 1926 Mad. 678; 
K.P. Pallivasal v. KAS. Arumugham, (1975 
2 M.L.J. 454: 88 LW. 584: A LR.: 2197 
Mad. 45; Ramanatha v. Somasundatam, (1958) 2 
a 94: 71 L.W.339: AIR. 1958 Mad. 


P. Ananithakrishnan Nair, for Appellants, 
X.S.V. Sadasivam, for Respondent. 

The Judgment of the Court was delivered by 
Ramaprasada Rao, G7. — Defendants 1 
and 2in O.S. No. 626 of 1972 on the 
file of the Subordinate Judge, Madurai, are 


a E E 
*AA.O. No. 193 of 1975 10th, August, 1978. 
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the appellants. The suit property was the 
absolute property of one Balu G. Perumal Iyer. 
According to the plaintiff, he executed a deed 
of settlement Exhibit A-1 dated 27th March, 
1969 inter alia in favour of himself, the defend- 
ants and 2 others and divested himself, of 
his title, interest and right in the suit property. 
There were several recitals in the settlement 
deed, the main provision of which was that the 
property has to be sold by all the settlees and 
out of the sale proceeds, a sum of Rs. 4,000 
must be set apartfor two religious charities 
and the discharge of a debt due to one 
Ramaseshan & Company and that the balance 
of the sale proceeds were to be equally divided 
as between the 16settlees. Perumal Iyer died 
on 4th December, 1972. The case of the 
plaintiff is that the defendants did not co- 
operate with him in carrying out the stipula- 
tions in the settlement deed. He, therefore, 
came to Court with only one prayer, namely 
the appointment of a Receiver over the suit 
property, to sell the same and apportion the 
sale proceeds as between the settlees as 
provided for in Exhibit A-1. Admittedly, 
defendants 1 and 2 are in possession of the suit 
property. Their case is that Perumal lyer 
was compelled by the relations on the side of 
his wife to execute the settlement deed Exhibit 
A-l and that the deed is not real and is 
inoperative in the eve of law. They would 
also claim that Perumal Iyer did not divest 
himself of his title in the suit properties; nor 
did he surrender the samein favour of the 
donees. On the other hand, their case is 
that Perumal Iyer executed a registered Will 
on 30th July, 1972, bequeathing the suit 
erty in their favour and that they are alone 
entitled to the same. They would claim that 
they are the legal heirs of Perumal Iyer. They 
have also set forth in the written statement 
that they incurred various expenses connected 
withthe funeral of Perumal! Iyer andin the 
above circumstances, they resisted the suit. 


2. The case of defendants 3 to 5 was that they 
are also the legal heirs of Perumal Iyer and 
questioned the settlement deed. Defendants 
6 to 9 remained ex parte, Defendants 10 to 13 
joined with the plaintiff. 


3. On the above pleadings the following 
sues were framed. [Issues omitted...... Ed]. 
Though the defendants’ case in the written 
statement was that no Receiver could be 
appointed, yet no specific issue was framed by 
itis trial Court on that important question. 
But, the above issues framed by him were 
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on merits which he decided in favour ofthe can be granted only in aid of and as auxiliary 


plaintiff and against defendants 1 and 2. Hence, 
the appeal by them. 


4. The preliminary objection taken by the 
appellants is that the suit for bare appointment 
of a Receiver without that relief being ancil- 
lary or incidental to the main relief in a civil 
action is unknown to law and is not main- 
tainable and therefore, on that ground alone, 
the judgment of the Court below which 
appointed a Receiver in the above circumstances 
has to be set aside. 


5. We may at once state that though no issue 
was framed on this material question which 
arose for consideration, the learned Judge 
thought such a bare suit would lie. The 
question argued before us is whether sucha 
suit with the only relief for -the appointment 
of a Receiver over the suit property lies under 
the provisions of the civil law and under the 
Civil Procedure Code. The learned Judge 
thought that the decision reported in 
Karyppanna Thepar v. Angammal: was a useful 
guide in coming to the conclusion that a suit 
for a bare appointment of a Receiver would 
lie. We shall presently consider this decision. 


6. The contention of the learned counsel for 
the appellants is that such a suit for the 
appointment of a Receiver is not maintainable 
‘without there being a primary suit in which a 
primary relief is asked for and, therefore he 
prays that without noticing the merits which 
were gone intoby trial Court, the resultant 
conclusion of the learned Judge has to be set 
aside. 


7. We are of the view thatif we come to the 
conclusion that a bare suit for the appointment 
of a Receiver is not maintainable in the eye of 
law, then it is unnecessary for us to go into the 
merits. It would have been necessary for us 
to go into this matter ina little detail but 
for the decision rendered by us in K.P. Palli- 
vasal v. KAS. A ham? which squarely 
governs the situation. erein, the question 
arose whether a suit for receivership is main- 
tainable. After considering the purport and 
content of Order 40, rule 1, Civil Procedure 
Code and alsoS. 94, Civil Procedure Code 
we came to the conclusion that interim relief 





1. 23 L.W. ‘481: (1926) 51 MLJ. 67: ALR, 1926 
Mad 678. 

2. 88 LW. 584: (1975)2 M.-L J. 454: A.LR. 1976 
Mad 45. 


to the main relief and that the prayer for 
appointment of a Receiver being invariably an 
interim or an incidental relief that is asked for 
in the course of litigations, that cannot be 
granted without there being a suit for any 
other main relief which could be 

for in law. Ona perusal of the judicial pre- 
cedent noticed by us, in K.P. Pallivasal v. K.A.S. 
Arumugham" we expressed the view that in order 
to wrest possession from a party im possession 
of the suit property, extreme caution must 
be exercised by Civil Courts, and we have 
added that a bare suit for the appointment of 
a Receiver is not maintainable unless such a 
relief is asked for as an aid to or auxiliary to any 
other main relief that could be sought by a 
litigant in the course of litigation. 


8, Reliance was placed upon the decision in 
Karuppanna Thepar v. Angammal® by the learned 
counsel for respondents. We are tnable to 
sce how the said decision is apposite for our 
purpose. That was a suit in which a rever- 
sioner sought for the main relief of declara- 
tion of invalidity of an alienation made by 
the widow and incidentally he asked for the 
appointment of a Receiver on the ground that 
the widow waa still committing acts of waste. 
It was in those circumstances the question was 
considered by Venkatasubba Rao, J., who 
held such an application was maintainable. 
He was considering the queation whether the 
court-fee paid in that particular case was 
right and in those circumstances expressed the 
opinion that the relief for the appointment of 
a Receiver was not consequential upon the 
relief sought as to the alienation within the 
meaning of S. 7 (4) (c) of the then Court-fees 
Actand said that Clause (c) thereof had, there- 
fore no application to the case. He assessed 
the court-fee in that case. This decision can- 
not help the respondents because the facts dis- 
closed that there was a suit in which the main 
relief for setting aside an alienation was there 
and the request for the appointment of 
Receiver was auxiliary thereto. 


9. Another decision cited before is that re- 
ported in Ramanatha vw. Somasundaram®. There- 
in, Panchapakesa Ayyar, J, while characterising 
the suit itself as an extraordinary case and 
commenting upon the valuation made therein 
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1. (1975) 2 M.L.J. 454: 88 L.W. 584: ALR. 1976 
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as an extraordinary method of valuation 
adopted the valuation of the plaintiff therein 
ün the peculiar circumstances of that case. 
The pleadings in that case are not fully before 
us. The question whether an independent and 
a bare suit for the appointment of a Receiver 
could be filed in a civil Court was not consi- 
dered squarely by the learned Judge. If the 
learned Judge intended that such a suit would 
lie, we respectfully disagree with him. Butit 
is unnecessary to express any further views of 
ours on the said decision as the full pleadings 
are not before us and the question which has 
arisen before us did not arise in that state 
before the learned Judge. 


10. Having regard to the Division Bench 
decision cited already, we are of the view that a 
uit for appointment of a Receiver is a mis- 
conceived one, and, therefore, not maintaina- 
ble inlaw. The lower Court ought to have 
dismissed the suit on that ground, but it consi- 
dered the merits as well. We expressed our 
opinion earlier that we are not inclined to go 
into the merits ag at the threshold the suit 
ought to have been dismissed. We do not 
therefore, express our dissent or assent to the 
findings of fact rendered by the learned Judge. 
at would not, therefore, constitute resjudicata 
as between the parties in any future litigation 
in which they may indulge. With these 
observations and as the suit itself cannot be 
maintained, the judgment and decree of the 
Court below are set aside and the appeal is 
allowed. 


11. The parties at are libertyto take such 
action asis available to them in law notwith- 
Standing the institution and dismissal of the 
above suit. There will be no order as to costs. 





SJ. Appeal allowed. 


MARIMUTHU GOUNDER J, RAMASWAMY GOUNDER (‘tamaprasad Rao, CF.) 
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IN THE HIGH COURT OF JUDICATURE 
AT MADRAS. 


PRESENT:—T. Ramaprasada Rao, CJ. and G” 
Ramanujam, 9. 


Marimuthu Gounder 
v. 


Ramaswamy Gounder and others 
.. Respondents. 


Contract Act (IX of 1872), section 73—Agreement 
of sale—Advance of Rs. 10,000 paid for purchase 
of property—Property not purchassd—Suit for refund 
of amount — Defendants claiming forfeiture of 
adpance alleging breach of contract by plaintiff— 
Defendants’ claim of the amount being earnest monsy 
not accepted—Forfeiture not justified in the absence 
of proof of damage. 


The plaintiff entered into an agreement of sale 
with the defendants under Ex, B-2. Asum of 
Rs. 10,000 was paid as advance to the defan- 
dants by the plaintiff. The plaintiff sued for 
refund of the advance on the ground that the 
defendants committed breach of contract. The 
defendants claimed that the breach was com- 
mitted by the plaintiff’ and that the sum of 
Rs. 10,000 was forfeitable. The defendants 
also raised the plea that the only remedy of the 
plaintiff was a suit for specific performance 
and not for return of the advance. The trial 
Court found that the plaintiff committed 
breach and also held that the plaintiff could 
only ask for specific performance and not for 
refund of the advance. The suit was dis- 
missed. The plaintiff filed an appeal. The 
learned Judge of the High Court on appeal held 
that it was the plaintiff who committed de- 
fault and that however since the defendants had 
not proved any loss or damage to them, the 
plaintiff would be entitled to the return of 
the sum of Rs. 10,000 with interest as claimed. 
The unsuccessful 2nd defendant filed a Letters 
Patent Appeal, The 2nd defendant claimed 
that the sum wasearnest money and could be 
forfeited without proof of damage. 


Appellant* 


Held: It is reasonable to characterise the amount 
concerned as advance since it bore a very great 
proportion to the totality of consideration as 
well. Generally, earnest money forms a small 
proportion or ratio to the consideration to be 
passed by one to ths otker under a contract of 
sale. 





L. P. A. No. 73 of 1978, 11th September, 1978. 
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Having regard to thefact thatthe amount of 
' Ra. 10,000 was paid, treated and nomenclatured 
as advance under the agreement of sale the 
Court could not agree with the appellant 
that the amount paid should be treated 
automatically as eanest money. Again in the 
absence of pleading that the defendants had 
suffered damage to the tune of Rs. 10,000, the 
plea that the entire amount paid by the plain- 
tiff could not be demanded and the defen- 
dants were not under an obligation to refund 
it was an extreme contention. Proof of actual 
damage was a sine quo non to seek damages. 
In the absence of any proof or, even an allega- 
tion in the pleading of such damage, it 
appeared that the conclusion of the ane 
Judge of the High Court was right. [Para. 2.] 


Cases referred to:— 


Ramaswamy Gounder v. Kuppuswami Gounder, 
(1978) 2 M.L.J. 313: 91 L.W. 632; Fateh Chand 
v. Balakrishna Das, (1964) 1 An W.R. (S.C.) 
60: (1964) 1 M.L.J. (S.C.) 60: (1964) 18.CJ. 
187: (1964) 1 8.G.R. 515: A.LR. 1963 8.C. 
1405; Natesa Aiyar v. Appavoo Padayachi; (1915) 
LL.R. 38 Mad. 178: 24 M.L.J. 488. 


Appeal under Clause 15 of the Letters Patent 

against the decree of Hon’ble Mr. Justice 

Sethuraman, dated 21st December, 1977, and 
assed in Appeal No. 526 of 1973 (O.S. No. 
12 of 1972) Sub-Court, Udumalpet. 


S. Palaniswamy, for Appellant. 
The Judgment of the Court was delivered by 


Ramaprasada Rao CF.—The unsuccessful 
second defendant in O.S. No. 112 of 1972 on 
the file of the Court of the Subordinate Judge, 
Udumalpet, who could not get relief in this 
Court in Ramasami Gounder v. Ruppusami Gounder! 
is the appellant. The plaintiff entered into an 
agreement of sale with the defendants under 
Exhibit B-2. A sum of Rs. 10,000 was paid 
as advance to the defendants by the plaintiff. 
Inter alia there were other terms under which 
the plaintiff should purchase the property from 
the defendants. On the foot that the defen- 
dants committed breach of contract, the 
plaintiff filed the suit for the recovery of the 
sum of Ra. 10,000 together with interest from 
the date of payment. This was resisted by the 
defendants on the ground that they did not 
commit breach and that under the terms of 
the agreement the sum of Rs. 10,000 was for- 
feitable. The defence was: 
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“Tf the defendants commit default the plain-- 
tiff's only remedy was to file a suit for specific 
performance. In other words, he is not 
entitled to refund of Rs. 10.000”. 


The trial Court found that it was the plain- 
tiff who committed the breach of contract and 
that the plaintiff could only file a suit for 
specific performance and, therefore, would not: 
get back thesum of Rs. 10,000. In the 
course of trial, the parties have examined 
themselves and the defendants spoke through 
three witnesses. Itis common ground that 
the defendants did not let in any evidence at 
the time of trial asto the nature of damage 
and the quantum of damage suffered by them 
after the agreement of sale was entered into. 
Obviously, the defence as well as the trial 
proceeded on the basis that plaintiff’s only 
remedy was to file a suit for specific perfor- 
mance and not ask fora return of the sum of 
Rs. 10,000 paid as advance under the con- 
tract of sale. The result was that there was 
no pleading about the natureor quantum of 
damage suffered by the defendants by reasom 
of the breach said to have been committed by 
then by the plaintiff and the defendants did 
not let in any oral evidence as well to show 
that they did suffer actual damage as a result 
thereof. It was also the contention of the 
defendants that they were throughout in posses- 
sion of the property notwithstanding the 
agreement of sale, though, in the course of 
trial, it was found that at some time the 
defendants parted with possession of the land 
which was a barren land to the plaintiff. We 
are however concerned at this stage with the 
above facts and particalarly the two important 
features which loom large in this case, namely 
that thrre was no pleading as to the nature and 
ane of damage suffered by the defendants, 

ere was no proof regarding the same and 
that the express defence of the defendants was. 
that they were in possession and they did not 
part with the possession of the land agreed to 
be sold to the plaintiff. As already stated, the 
learned Subordinate Judge dismissed the suit. 
On appeal, Sethuraman, J., agreed with the 
trial Court that it was the plaintiff who com- 
mitted default. But, he, however, considered 
in detail the question whether the plaintiff 
can have no relief at all in the absence of any 
proof of damage by the defendants and whe- 
ther the defendants could unjustly enrich 
themselves by forfeiting the sum of Rs. 10,000: 
paid expressly as advance under Ex. B-2. 
The learned Judge referred to the relevant 
decisions and particularly to the decision of 
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the Supreme Court reported in Fateh Ghand v. 
Balakrishna Das! which laid down that in assess- 
ing damages the Gourt has, subject to the limit 
of the penalty stipulated, jurisdiction to award 
such compensation as it deems reasonable 
having regard to all the circumstances of the 
casé. The learned Judge also noticed that an 
undertaking to pay a sum of money or to 
forfeit a sum of money fixed in terrorem with- 
out reference to any estimated damages on 
breach of the contract is in the nature of 
penalty and that the party claiming compen- 
sation must prove the loss suffered by him. 
In the light of such decisions, the learned 
Judge said that in the absence of pleading, 
proof and an issue on the nature and quantum 
of damage suffered by the defendants, the 
plaintiff would be entitled to the return of the 
sum of Rs. 10,000 with interest as claimed. 
It is as against this, the present Letters Patent 
Appeal has been filed. 


2. Mr. Palaniswamy strenuously contended 
that as the amount is in the nature of earnest 
money, it could be forfeited notwithstand- 
ing the absence of proof of damage. Reliance 
was placed upen a decision of our High Court 
in Natesa Aivar v. Appavoo Padayachi3. Apart 
from the fact that we have our own doubts 
whether, in the light of the later pronounce- 
ments of the Supreme Court the ratio of 
the above decision would stil! be applicable 
to the facts of this case, we are bound to 
point out even at this stage that the parties 
expressly stipulated that what was paid under 
Ex. B-2 was not earnest money but advance. 
It is reasonable also to characterise this amount 
as advance, since it bears a very great pro- 
portion to the totality of the consideration as 
well, Generally, earnest money forms a small 
proportion or ratio to the consideration which 
is agreed to be the consideration to be passed 
by one to the other under acontract of sale. 
Having regard to the fact that the amount of 
Rs. 10,000 was paid, treated and nomencla- 
tured as advance under Ex. B-2, we are unable 
to agree with Mr. Palaniswamy that the 

mount paid should be treated automatically 
as earnest money. Again in the absence of 
pleading that the defendants have suffered 
damage to the tune of Ra, 10,000 the plea that 
the entire amount paid by the plaintiff cannot 
be demanded and the defendants are not under 





L (1964) 1An W.R. (S.C) 60: (1964) 1 MLLJ 
(S.G.) 60: (1964) 1 S.C J. 187: (1964) 1 S.C.R. 515: 
A.LR. 1963 8.0. 1405. 

2. (1915) LL.R. 38 Mad. 178: 
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an obligation to refund it is an extreme con-- 
tention. We searched in vain for proof of 
any such sufferance of damage and in fact Mr. 
Palaniswamy was called upon to refer to such- 
a plea or a statement in the witness box by 
the witness examined on the side of the defen- 
dants. He was unable to refer to any specific: 
statement by the defendants or by the witnesses 
examined on their side. It was in those cir-- 
cumstances that Sethuraman, J., said that 
without referenco to any actual damage, the 
amount referred to in the agreement cannot 
be forfeited, because it would be in the nature 
of penalty. Proof of actual damage is a sins- 
quo non to seek damage. The Supreme Court 
noticed the inequity in a case where an auto- 
matic forfeiture was sought for by a defendant 
and their conclusion was based upon the prin- 
ciple that nobody can unjustly enrich himself, 
It was open to the defendants to have pleaded 
that way, and not only pleaded in that way 
which they have to in law, but also substan-- 
tiated the same by acceptable evidence. We 
have referred to the written statement in. 
which the defendants’ case was that the only- 
remedy of the plaintiff was to filea suit for 
specific performance and they are notentitled 
to refund the sum of Rs. 10,000. It is in the: 
same perspective that the oral ‘evidence also 
was letin and there was no express or im- 
plied reference to any sufferance of damage: 
by the defendants. It was in these circum- 
stances that Sethuraman, J., rightly held that 
it was necessary for the party not in breach 
to prove the actual amount of damages. 
suffered'so that to that extent the amount 
already paid may be allowed to be retained. 
In the absence of any proof or, as we said, 
even an: allegation in the pleading of such 
damage, it appears that the learned Judge is 
right in his conclusion, The appeal is dis. 
missed, 


SJ. Appeal dismissed- 
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IN THE HIGH COURT OF JUDICATURE course of post if those circumstances were pre- 


AT MADRAS. 
Present:—V. Balasubrahmaniyan, F. 
C.M K. Ramu Mudaliar as 


v. 


Appellani* 


Kanthamani Natarajan and another 
T Respondents. 


Transfer of Property Act (IV of 1882) section 106— 
Evidence Act (I of 1872) section 114— General 
-Glauses Act (X of 1897) section 27—Siat for 
efectment—Non-residentiat building — Notice terminat- 
ing tenancy sent by registered post—Notice returned 
unseroed—Whether there can be presumption in law of 
seryice—Presumptton rebuttable. 


The owners of a non-residential building 
had issued a notice to the tenant termina- 
ting the tenancy by registered post, but 
‘it was returned unserved. According to the 
postal endorsements on the returned cover, 
either the tenant was not found in the premises 
‘or the premises were found locked, whenever 
the postman called. The owners filed a suit 
for ejectment. The trial Court held that 
there was no notice. However the appellate 
‘Court held that there was valid service of 
notice, relying on section 114 of the Indian 
Evidence Act. On second appeal by the 
tenant. 


Held: Section 114 of the Evidence Act could 
scarcely beinvoked for establishing the factum 
of service of notice by post. [Para. 4.] 


The mere sending by post, without ensuring 
that the notice waa either delivered, or short 
of delivery, atleast actually tendered to the 
addressee, would not meet with the require- 
ments of section 106 (of the Transfer of Pro- 
perty Act). (Para. 5.] 


‘The different mode of service permitted by 
-section 106 had been enacted only to the end 
that the landlord could choose the most appro- 
priate and the best practicable means of getting 
at his tenant. The provisions were meant to 
-ensure effective service and not to countenance 
non-service. 


Section 27 of the General Clauses Act did not 
lay down any inflexible or conclusive presump- 
tion as to service of notice by registered post. 
All it stated was that the Court might presume 
service to have {been effected by ordinary 


— 








#3, 4,.No, 2463 of 1974. 5th July, 1978. 


Sent, unless the contrary was proved. 


In other 
words, the section did not exclude evidence in 
rebuttal of the presumption, (Para, 8.} 


In the face of the unserved notice in this case 
and in the face of the postal endorsements 
inscribed on the returned cover indicating 
that the appellant was not present in the pre- 
mises on the material dates, the appellate 
Court was not warranted in holding that the 
notice to quit must nevertheless be deemed 
to have reached the appellant in the normal 
time which postal communications take to 
reach the place. The endorsements in the 
postal cover were enough in themselves to 
rebut the presumption laid down by section 27 
of the General Clauses Act. There was no 
presumption in law that because an addressee 
was absent from his premises or because his 
front door was shut during the brief moments 
of the postman’s visits, he was especially seek- 
ing to evade service of legal notices addressed 
to him. [Para. 10.]. 


Case referred to— 


A.E.K. Kaliappa Nadar v. S.V.R.R. Amirthavalas 
oandammal, (1973) 1 M.L.J. 126:86 L.W. 1: 
A.I.R. 1973 Mad. 255. 


Appeal againat the decree of the Court of the 
Subordinate Judge, Kancheepuram, dated 4th 
October, 1974 in A.S. No. 176 of 1972 preferred 
against the decree of the Court of the District 
Munsif, Kancheepuram dated 30th August, 1972 
in O.S. No. 753 of 1968. 


P. Venkataraman and B.R. Ramesh Rabu, for 
Appellant. 


R. Krishnamurthy and D. Raju, for Respondent. 
The Court delivered the following 


Jopewenr.—The question which arises in this 
Second Appeal is whether there wasa valid 
notice terminating the appellant’s tenancy of a 
non-residential building. The evidence showed 
that the owners of the building had directed 
their notice to this very address by prepaid 
registered post, but it was returned unserved. 
According to the postal endorsements on the 
returned cover, either the appellant was not 
found in the premises or the permises were 
found locked, whenever the postman called. 
On these facts, the trial Court held there was 
no service of the notice at all. On appeal, 
the appellate Court reversed this finding. 
It held that these facts were sufficient in them- 
selves to raise a presumption in law that the 


, 


service of notice in this case was valid and 
complete. 


2. The suit in which this question has arisen 
ds a suit in ejectment of a tenant. It need 
hardly be said that such a suit can be decreed 
‘only where the landlord is able to establish 
that prior to the suit he had terminated the 
‘tenancy by serving on the tenant a valid notice 
to quit. It becomes, therefore, important to 
determine whether or not there had been a 
valid service of the notice in the instant 
case. 


3. The appellate Court upheld the notice 
relying on section 114 of the Indian Evidence 
Act, 1872. This section enables a Court of law 
to presume the existence of any fact which 
it thinks is likely to have happened, regard 
being had to the common course of natural 
events, human conduct and public and private 
business. The appellate Court said that it 
was entitled to presume that the appellant 
‘had evaded service of notice since he did not 
explain from the witness box why he was 
absent from his premises and why the premises 
were locked when the postman knocked. 


44. It seems to me that section 114 of the Evi- 
dence Act can searcely be invoked for 

tsblishing the factum of service of notice by 
post. Surely, it cannot be in the ‘common 
‘course of natural events’ such as night follow- 
ing the day, that a man should be away from 
‘his premises for no other reason than to evade 
service of his Jandlord’s notice. Nor is it 
natural human conduct to lock one’s door as 
‘the only effective means of refusing a notice. 
Besides, it is quits unnatural to assume that a 
man would shut down his shop and forego 
his day’s earnings, just for the sake of evad- 
ing a notice. To make such an assumption 
would be to equate onr businessmen with 
Charles | Lamb’s fictional Chinaman who 
assumed that the only way to roast a domestic 
pig was to burn the house down. 


5. Apparently for the above reasons, learned 
counsel for the landlords did not rely on 
section 114 of the Evidence Act to support the 
judgment of the appellate Court. He rather 
relied on a nearer Statutory provision enacted 
in section 106 of the Transfer of Property Act 
1882. The section lays down the formal 
requirements of a notice to quit as well as 
the modes of service open to the landlord. 
‘The relevant part of the section is as under: 


“Every notice under this section must be in 
writing signed by or on behalf of the person 
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giving it, and either be sent by post to the 
party who is intended to be bound by it or 
be tendered or delivered personally to such 
party, or to one of his family or servants 
at his residence, or if such tender or 
delivery is not practicable, affixed to a con- 
spicuous part of the property”. 


The section contains two distinct provisions. ` 
The first deals with the formalities of a 

notice to quit. It says that it must be signed 

by the notice-giver or by someone else on 

his behalf. The second part of the section 

deals with the manner in which the notice is 

to be communicated. On this point, the 

section lays down alternative modes of service. 
The other is service by post. The section 
also provides for a third method in cases where 
either ofthe former modes is not practicable. 
Under the mode of personal service, the 
notice must be tendered to the party concerned 
or to any member of his family or any 
servant of his, but the tender must be at the 
party’s residence. Where noticeis taken by 
post, it must be by prepaid registered post. 
If these methods are not practicable, then, 
notice may be affixed on the property itself, 
which is the subjectmatter of the tenancy. 
Tt seems to me that the idea behind each of 
these alternative modes of service is that the 
party concerned must get to know that he is 
being sought after for service of notice. It, 
therefore stands to reason that the mere 
sending by post, without ensuring that the 
notice is either delivered, or short of delivery, 
at least actually tendered to the addressee, 
would not meet with the requirements of the 
section. 





6. There can be no doubt about the 
importance attached by the statute to the 
question of service of notice to quit. It 
provides the indispensable pre-condition for 
termination of the tenancy either consensually 
or through Court process. It, therefore, 
stands to reason that the mere sending of 
the notite is not enough; the Court has to 
make sure that the notice had reached the 
addressee all right. At the worst, the Cour 
must at least be satisfied that the notice w: 

actually tendered to the tenant. The different 
modes of service permitted by section 106 have 
been enacted only to the end that the land- 
lord can choose the most appropriate 
and the best practicable means of getting at 
his tenant. The provisions are meant to 
ensure effective service and not to countenance 
non service. It would be ironical to suggest, 


as it had been done in this case, that down- 
right mnon-service of notice must nevertheless 
pass muster as effective service because 
of section 106 of the Transfer of Property 
Act. Itis well to remember that the modern 
tendency of the law is to protect the tenants, 
as a class, rather than their landlords, if it 
is a question of protection as between two 
-classes. In this context, therefore, Courts 
must, in my opinion, resist all forensic attempts 
to whittle down the requirements as to notice 
in section 106 of the Transfer of Property Act. 


ee 


——— 


7. Learned counsel for the respondents, 
however, submitted that even in a case where 
the tenant actually does not receive the 
Notice, the law presumes service under certain 
circumstances. He referred to section 27 of 
the General Clauses Act, 1897, and said that 
this provision laid down a rule of presump- 
tion in respèct of service of notice by post: 
The section says: 


“Meaning of serpice by post.—Where any Central 
Act or Regulation made after the commence- 
ment of this Act authorizes or requires any 
document to be served by post, whether the 
expression ‘serve’ or either of the expressions 
‘give’ or ‘send’ or any other expression is 
used, then unless a different intention 
appears, the service shall be deemed to be 
effected by properly addressing,: prepaying 
and posting by registered post, a letter 
containing the document, and unless the 
contrary is proved, to have been effected at 
the time at which the letter would be 
delivered in the ordinary course of post”, 


Learned counsel relied on the above rule of 
interpretation and urged that the notice in 
this case must be deemed to have been served 
On the tenant at the time at which the 
letter would normally have been delivered in 
the ordinary course of post, 


§. Ifthe argument of the respondents’ lear- 
ned counsel were that the presumption as to 
validity of serviee under section 27 of the 
General Clauses Act would hold the field in 
every case in which the following two facts 
are found, namely, (i) proper address of the 
tenant in the notice; and (i) despatch by 
prepaid registered post, I should reject the 
argument as not based on a proper understand- 
ing of the section, As I read it, the section 
does not lay down any inflexible or conclusive 
presumption asto service of notice by registered 
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post. All it says is that the Court may presu- 
me service to have been effected by ordinary 
course of post if those circumstances are 
present, unless the contrary is proved. In 
other words, the section does not exclud 
evidence in rebuttal of the presumption. 


9. In 4.E.K. Kaliappa Nadar v. S. V.KER 
Amirthavalavandammal! cited by learned counse 
a notice to quit was issued by a landlord to 
his tenant by prepaid registered post. The 
notice was returned with the postal endorse 
ment ‘nor found’. In additionto these facts, 
it was further found, on evidence that the 
addressee had actually evaded service of the 
notice; On the facts found thus, the learned 
Judges held in that case there was valid service 
of notice to quit. The learned Judges, however, 
took the opportunity to clearly indicate in 
their judgment that if all that could be 
found in that case were: (i) the posting of 
the registered letter and (ii) the postal 
endorsement ‘not found’ therein, the Court 
could not properly sustain the finding 
that the notice had been validly served on 
the tenant, merely on the foot of those two- 
circumstances. They observed: 
“We do not wish .. .. to lay down as, 
inflexible rule that. wherever a letter con- 
tained a proper address, it necessarily 
followed that the addressee had notice of 
it even when it was returned with the 
endorsement ‘not found.’ ” 
This passage to my mind, correctly reflects 
the legal position under section 106 of the 
Transfer of Property Acrt even if that section 
were read in association with section 27 of the 
General Clauses Act, 
10. I am satisfied that in the face of the 
unserved notice in this case and in the face 
of the postal endorsements inscribed on the 
returned cover indicating that the appellant 
was not present in the premises on thef 
material dates, the appellate Court was not} 
warranted in holding that the notice to guit 
must nevertheless be deemed to have reached 
the appellant in the normal time which postal 
communications take to reach the place. In 
my View, the endorsements in the postal cover 
are enough in themselves to rebut the presum- 
tion laid down by section 27 of the General 
Clauses Act. I do not agree with the appellat 
Court’s finding fault with the appellant for 
not baving volunteered any Explanation for 
his absence from his premises. For, there is 


no presumption in law that because an}. 
4 
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ddressee is absent from his premises of 
because his front door is shut during the brief 
ts of the postman’s visits, he is espe- 
cially seeking to evade service of legal notices 
dressed to him. 


11, For these reasons, I allow this second 
appeal and set aside the decree under which 
the appear Court granted possession to the 
respondents of the premises under the appel- 
lant’s tenancy. There will, however, be no 
order as to costs. 


S. J. Appeal allowed. 


IN THE HIGH COURT OF JUDICATURE 
AT MADRAS. 
Present:—GQ. Ramanujam and C.F.R. Paul, JẸ- 
The Clan Line Steamers Ltd. 
~ Appellant (Proposed 
4th defendant) * 





J 


Gordon Woodroffe and Co., (Madras) 
and others .» Respondents (Plaintiff 
and Defendants 1 to 3), 


Letters Patent (Madras), Clause 12—Sutt for 
declaration and permanent injunction—W hers leave 
to sus necessary, grant of leave a condition precedent 
do entertain the suit—In a suit already instituted if 
the new party is sought to be added again for whom 
deave to sus is required, Court would grant leave. 


Where leave under Clause 12 of the Letters 
Patent was necessary, the granting of such a 
leave was a condition precedent to the Court 
having jurisdiction to ontertain the suit; and 
therefore such Jeave had to be obtained at the 
time of the institution of the suit. 


If a suit had been instituted against a defen- 
dant in respsct of whom leaveto sue under 
Clause 12 need not be obtained as he was 
gtesiding or carrying on business within the 
jurisdiction of the Court but subsequently a 
mew party was sought to be added, against 
whom, under Clause 12 of the Letters Patent, 
leave to sue would be required, inasmuch as 
he did not reside or carry on business within 
the jurisdiction of the Court, there could be 
no objection to the Court granting such leave, 
for in effect a now suit was being instituted 
against the new party. 


The fact that the suit as originally instituted 
-was instituted without obtaining leave under 
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Clause 12, would not be a bar to the Court 
granting leave under Clause 12 when a new 
defendant is sought to be added and when the 
suit in respect of that defendant could only 
be instituted after obtaining leave under 
Clause 12 in view of the fact that that defen- 
dant was not residing or carrying on business 
within the jurisdiction of the Court. 

(Para. 21.] 


Cases referred to:— 

Shamchandra Rampratap vw. Bhikamchand Ganesh- 
lal, A.I.R. 1929 Bom. 468; Motilal Tribhuvan; 
das Ghaksey v. Shankarlal, A.LR. 1939 Bom. 345- 
Bimal Singh Kothari v. Muir Mils Co. Ltd., 
AIR. 1952 Cal. 645; Kshitish Kumar Som v. 
Stats of Bihar, A.I.R. 1953 Cal. 639; Laliteshwar 
Singh v. Rameswar Singh, (1907) I.L.R. 34 Cal. 
619; Rampurtab Samrathrai v. Premsukh, (1891) 
ILL.R. 15 Bom. 93; Barasat Basirhat Ken 
Railway Go. Ltd., v. Dt. Board, 24 Parganas, (1944) 
I.L.R. 2 Cal, 101: A.I.R. 1946 Cal. 23; Benoy 
Shankar v. Gheteilal A.I.R. 1952 Cal. 343; 
Rampartab Samrathrai v. Fcibai and Goolibai, 
(1896) LL.R. 20 Bom. 766; Devidatt Ramni- 
ranjandas v. Shri Ram Narayandas; A-I.R. 1932 
Bom. 291; Ami:rialal Mullick vw. Seth Prakash 
A.I.R. 1962 Cal. 8; Biswanatk Agarwalla v. 
Sm. Dhapu Debi Fejodia, A.I.R. 1960 Cal. 494; 
Muthuswami v. Krisknaswami A.I.R. 1952 Mad. 
533 


Appeal under Order 36, rule 1 of the O. S. 
Rules against the decree of Mr. Justice 
S. Padmanabhan dated 30th August 1978 
in the Ordinary Original Civil Jurisdic- 
tion of the High Court in Application No. 
2640 of 1978 in C. S. No. 26 of 1978. 


A. C. Muthanna and Subramaniam, for Appel- 
lant. ; 


S. Chellaswamy, for lst Respondent. 


M. Subramanian and N. Ramamurthy, for 2nd 
Respondent. 


4. Arumainathan and K., N. Karthikeyan, for 3rd 
Respondent. 


S. Rajaram and L. Fayakamar, for 4th Respon- 
dent. 


The Judgement of the Court was delivered by 


Paul, J-—This appeal has been preferred 
against the order of Padmanabhan, J., on 
Application No. 2640 of 1978 in G. S. No. 26 
of 1978, refusing to revoke the leave to sue 
granted to the first respondent-plaintiff under 
Clause 12 of the Letters Patent. 
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2. The first respondent-plaintiff, M/s. Gordon 
Woodroffe and Co., (Madras) Private Limited, 
filed the suit C. S. No. 26 of 1978 on the 
original side of this Court against respondents 
2 to 4 for a declaration that the termination 
of the plaintiff’s appointment as the first 
defendant’s agents at Madras, Kakinada and 
Visakhapatnam together with the plaintiff’s 
function as the first defendant’s co-ordinating 
agent for the first doefendant’s trade from 
India and as the first defendant’s controlling 
agent for Cuddalore, Masulipatinam. Naga- 
pattinam and Trivandrum is illegal, void, 
inoperative and not binding on the plaintiff 
and for a t imjunction restraining 
the first defendant or their agents or servants 
or anybedy claiming under or through them 
from interfering with the possession and 
enjoyment of the property of the plaintiff, 
namely, Clan Line Agency for the Ports of 
Madras, Kakinada and Visakhapatnam 
together with the plaintiff’s functioning as the 
first defendant’s coordinating agent for their 
trade from India and functioning as their 
controlling agent for Cuddalore, Masulipatnam 
Nagapattinam and Trivandrum and also 
restraining the first defendant from taking 
away the said agency from the plaintiff and 
from appointing the second or the third 
defendant or any other person or company 
or firm as their agents,or in the alternative 
directing the Ist defendant to pay a sum of 
Rupees one crore tothe plaintiff as and for 
damages. 


3. Among the allegations contained in the 
plaint, the material ones in so far as this 
appeal is concerned, are the following: Bya 
written agreement dated 2]st September, 1878 
entered into between the plaintiff-company 
and the first defendant, the plaintiff was 
appointed the sole steamer agent for the 
Glan Line Steamers Ltd. U.K. and under the 
agreement the plaintiff acquired 1/64th share 
of the Clan Line Vessels ‘Clan Alpine’ and 
‘Clan Fraser and accordingly the plaintiff 
invested large amounts of money for building 
up and expanding the cargo trade in the 
three ports of Madras, Kakinada and 
Visakhapatnam and due to the tremendous, 
extraordinary and special efforts made by the 
plaintiff, the cargo traffic had increased by 
leaps and bounds and the plaintiff-company 
was induced to enterinto the aforesaid agree- 
ment on the basig that the agency was 
irrevocable and it was on that basis that the 
Plaintiff expended enormous amounts for 
building up the agency business: and the 
plaintiff had always performed the terms of the 
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agency and has always been willing and ready 
to perform the terms of the agreement. But 
on 25th October, 1977, the second defendant 
informed Mr. Vishnu Mohan, one of the 
Directors of the plaintiff-company that he had 
received a notice of termination of the agency 
from the first defendant and on Ist November, 
1977 the second defendant showed the notice 
of termination dated 19th October, 1977. The 
plaintiff contends that the termination of the . 
agency is arbitrary, capricious and without 
any valid reason and for no sufficient cause 
and the reasons given in the letter of termina- 
tion were totally unfounded and without any 
basis and the termination of the agency by 
first defendant was under the erroneous 
assumption that there was a directive from the 
Reserve Bank of India to discontinue the 
agency activities from Ist January, 1978 and 
the first defendant who is persisting in sticking 
to its decision has appointed the second 
defendant as its agent even after knowing that 
the second defendant had made mispresenta- 
tion and had manoeuvred to grab the agency 
for himself at the expense of the company. 
The plaintiff further contended that it was 
entitled to reasonable notice before termination: 
of the agency and also for compensation. It 
might be noted that it was asserted in the plaint 
that the firat defendant was carrying on steamer 
business in India at Calcutta, Bombay, Cochin. 
and Madras and other ports through agente. 
and the third defendant-company was started: 
by the second defendant for taking over the 
agency. The plaintiff had filed the suit O.S. 
No. 450 of 1977 against defendants 2 and 3 for 
a permanent injunction restraining them from. 
taking over the steamer agency. ‘The present 
snit C.S. No. 26 of 1978 was subsequently filed. 


4. It might be noted that this suit was filed: 
without obtaining leave under clause 12 of the 
Letters Patent, for it is asserted in the plaint 
that the cause of action arose at Madras 
where the first defendant carries on business. 
through its agents. Subsequently, Application. 
No. 1771 of 1978 was filed in the present 
suit for impleading the Clan Line Steamers 
Ltd., as the fourth defendant on the ground. 
that the proposed fourth defendant was the 
principal of the first defendant-company which 
has been carrying on the business of Clan Line 
Steamers Ltd., and the Fourth defendant was a 
necessary party, inasmuch as it is the principal 
first defendant-company; and Application No. 
1742 of 1978 was filed by the plaintiff for 
leave under Ciause 12 of the Letters Patent to 
institute the suit againat the proposed fourth 
defendant. Leave was thereupon granted on 
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20th April, 1978. It is to revoke that leave 
that Application No. 2640 of 1978 was filed by 
the fourth defendant. 


. It was contended on behalf of the pro- 
posed fourth defendant that the suit should 
have been filed against the first defendant, only 
after obtaining leave under clause 12 of the 
Letters Patent. Inasmuch as it has been 
asserted in the plaint that the firat defendant 
is carrying on business in Madras through its 
agent leave to sue under clause 12 was not 
obtained when the suit was instituted. Since 
the other defendants themselves raised the 
contention that the proposed fourth defendant 
was a necessary party to the suit and the suit 
was bad for non-joinder, the plaintiff had to 
file the application for impleading the proposed 
fourth defendant and since the proposed fourth 
defendant is carrying on business in London, 
leave has to be necessarily obtained under 
clause 12 of the Letters Patent before the 
proposed fourth defendant is actually implead- 
ed in the suit. 


6. Padmanabhan, J. after considering the 
matter withreference to the authorities clted 
by both sides rejected the contention advanc- 
ed on behalf of the proposed fourth defendant 
that when the plaintiff seeks to add the 
proposed fourth defendant as a party, leave 
cannot be granted by this Court under 
clause 12 of the Letters Patent, since leave had 
not been originally granted at the time of the 
institution of the suit. He alse found that 
the balance was also in favour of not revoking 
the leave already granted. The proposed 
fourth defendant has therefore come up in 
appeal against that order. 


7. It has been contended by Mr. Govind 
Swaminathan on behalf of the appellant first 
of all that since leave to sue had not been 
obtained when the suit was originally filed the 
suit is non est and consequently there can be no 
question of adding a new party or obtaining 
leave in that suit under clause 12 of the Letters 
patent subsequent to the institution of the suit 
even ou the ground that a new party is proposed 
to be added; and secondly that if leave to sue 
should have been obtained at the time of the 
institution of the suit that defect cannot be 
cured by now asking for leave to sue on the 
ground that a pew party is proposed to be 
added. 


g. With regard to the first contention of 
Mr. Govind Swaminathan that since leave to 
sue had not been obtained against the first 
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defendant at the time of the institution of th® 
suit, the suit is nonest and as such there cannot 
be any addition of any new party and asking 
for leave to sue in respect of that party, we 
have to mention that while disposing of O.S.A. 
No. 22 of 1978 preferred by the plaintiff against 
the order dismissing his application for injunc- 
tion, we had dealt with the objection of the 
first defendant that the suit against him is not 
maintainable at all in view of the fact that 
leave to sue had not been obtained under- 
clause 12 of the Letters Patent, even though the 
first defendant does not actually carry on any 
business within the jurisdiction of this Court: 
and we observed: 


“As regards the objection based on clause 12° 
of the Letters Patent that no leave to sue: 
has been obtained before the filing of the suit: 
even though the first respondent does not 
carry on any business within the jurisdic-- 
tion of this Court, we are prima facie of the 
view that the first respondent should be 
deemed to be carrying on its business within 
the limits of this Court through its agent, 
the appellant and on the date of suit, there-- 
fore, the question of obtaining leave to suc `’ 
does not arise. question whether the 
first respondent carried on business through 
ita agent within the limita of this Court is. 
also a matter that requires elaborate 
consideration at the time of the trial after 
evidence is let in.” 


Therefore it cannot be contended at this stage- 
that that the suit filed against the first 
defendant is non est. It is only during the trial’ 
of the suit after evidence is let in that it could 
be decided whether or not the first defendant 
is carrying on business within the jurisdiction 
of this Court through its agents and if it is. 
eventually found that the first defendant is not 
carrying on any business within the jurisdiction: 
of this Court through its agents and as such 
leave to sue should have been obtained under 
clause 12 of the Letters Patent and for want of 
such leave the suit is not maintainable, the 
legal consequence arising from that situation 
would necessarily follow as has been pointed 
out by Padmanabhan, J As far as the first 
defendant is concerned, undoubtedly, if leave 
to sue was required under clause 12 of the- 
Letters Patent and if it had not been obtained 
at the time of the institution of the suit, that 
defect cannot be cured by subsequently granting 
leave to sue under clause 12 of the Letters Patent 
That is a well-settled proposition of law which 
cannot be disputed. ` 
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9. Where leave under clause 12 is necessary, 
the granting of such leave is a condition 
precedent to the Court having jurisdiction to 
-entertain the suit, and therefore such leave has 
to be obtained at the time of the institution 
of the suit. (vids-Shamchandra Rampratap and 
others v. Bhikamchand Ganeshlal and others}, 
Motilal Tribhovandas Choksey v. Shankarlal Chhaglal*, 
Bimal Singh Kothari and another v. Mur Mills 
Go. Ltd. and others®, Rrishitish Kumar Som v, State 
of Bihar‘ and Laliteshwar Singh v. Rameswar 


Singh®. 


19. Mr. Govind Swaminathan on behalf of the 
appellant has contended that inasmuch as the 
‘suit was not originally instituted after obtaining 
leave under clause 12, subsequently leave under 
Clause 12 cannot be asked for or obtained 
-even when, by way of amendment, a new cause 
-of action or an alternative cause of action is 
sought to be introduced or an additional party 
is sought to be impleaded and consequently leave 
to sue in so far as the proposed fourth defen- 
dant is concerned, should not have been granted. 
In support of his contention, Mr. Govind 
Swaminathan has relied first of all on the 
decision in Motilal Tribkovandas Choksey v. 
Shankarlal Chhangantal.4 ‘That was a case where 
a suit was filed by 6 partners in a firm against 
the defendant alleging that the defendant had 
given instructions to the six plaintiffs to effect 
transactions on his behalf and they worked as 
hia brokers and asa result of carrying out the 
transactions those 6 plaintiffs had suffered a loss 
and they claimed the same from the defendant. 
Since the defendant was a resident of Surat it 
was asserted in the plaint that a part of the 
cause of action had arisen in Bombay within the 
jurisdiction of the Bombay High Court and as 
such leave under clause 12 of the Letters Patent 
was obtained at that stage and the plaint was 
filed. But subsequently when the aN 
appeared in onse to the summons he raise 

the contention that he had dealings only with 
an individual Motilal Tribhovandas Choksey 
and not with the plaintiff firm and that the 
firm, namely, the six plaintiffs together had 
no cause of action against him atall. There- 
upon the learned Chamber Judge granted 
unconditional leave to defend tothe defen- 
dant. (The suit was filed as a summary suit) 
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and thereafter the plaint was amended and 
Motilal Tribhovandas Choksey, the individual 
continued the suit in his own name, but no 
leave under clause 12 of the Letters Patent was 
obtained at the time when the amendment 
was made. It was held by the learned Judge 
(Kania, J.) of the Bombay High Court that 
the obtaining of leave under clause 12 of the 
Letters Patent was the foundation of the juris- 
diction and such leave must be obtained before 
the institution of the suit and cannot be 
granted afterwards and further as held in 
Rampurtab Samruthroy v. Premsukh Chandanmalt 
the leave granted was confined to the cause or 
causes of action set forward in the plaint at 
the time the leave was granted and hence the 
plaint cannot be amended so as to alter the 
cause Of action and ifan amendment, which 
would alter the cause of action was made, 
it necessarily follows that fresh leave should be 
obtained in respect of the altered cause of 
action and no leave having been obtained 
when Motilal, the individual, desired to carry 
on the suit, the suit has to be dismissed. It 
might be noted that Kania, J. did not consider 
the question as to whether leave to sue under 
clause 12 of the Letters Patent could have been 
asked for and obtained before the plaint was 
sought to be amended by altering the cause 
of action. 


11. Thenext decision cited by Mr. Govind 
Swaminathan is the one in Barasat Basirhat 
Light Railway Co. Lid. v. District Board 24 
Parganas.2 ‘There the defendant-Board neither 
resided nor carried on business within the 
jurisdiction and only part of each cause of 
action arose within the jurisdiction and conse- 

uently leave of the Court was required before 
the Court could entertain any of the claims in 
the suit and leave was obtained under clause 12 
of the Letters Patent to institute the suit at 
the time when the only claim made was under 
certain agreements. But by an amendment, 
the company, in the alternative, claimed reliefs 
under sections 65, 70 and 72 of the Indian 
Contract Act. It was heldthat the new reliefs 
asked for were not different forms of relief in 
respect of the cause of action originally 
contained in the plaint but each was a fresh 
cause Of action, for which leave was required 
under clause 12 of the Letters Patent. 
Referring to the decision in Rampurtab 
Samruthroy v. Premsukh Chandanmal , where it was 
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held that the grant of leave is a judicial act 
relating solely to the cause of action set forth 
in the plaint at the time leave was obtained 
and that such leave affords the very foundation 
of the jurisdiction and is not available to confer 
jurisdiction in respect ofa different cause of 
action which was not judicially considered at 
the time leave was granted and that subse- 
quently the plaint cannot be amended so as 
to alter the cause of action and that therefore 
the Court cannot try a different cause of 
action save in another su't, Gentle, J. of the 
Calcu:ta High Court held that the grant of 
leave is a condition precedent to the Court 
having jurisdiction to receive such a suit and 
an amendment to a plaint raising a new 
cause efaction upon which a claim is made 
is not a fresh suit but is an additional claim 
made in an existing suit. It was pointed out 
that leave to sue wasnot sought with respect 
to the cause Ofaction in the amendment either 
at the time application was made to amend 
or when leave was given for the amendment 
or when the plaint with the amendment was 
presented to the Court and as such the Court 
had no jurisdiction to receive, try and deter- 
mine the claims upon the causes of action in 
the amendment to the plaint since leave was 
not previously obtained in respect of those 
causes Of action before the suit in which those 
claims are made was instituted. But then, the 
learned Judge did not consider or decide the 
question whether leave to sue can be asked 
for and obtained with respect to the new causes 
of action atthe time when the application 
was made to amend. Nevertheless, since the 
learned Judge has pointed out that leave to 
sue was not sought for, either at the time when 
the application was made to amend or when 
leave was given for the amendment it would 
appear that he was ofthe view that leave to 
sue could have been asked for and obtained at 
he time when the application to amend the 
plaint was made, 


12. The third decision cited by Mr. Govind 
Swaminathan is the one in Kshitish Kumar Son 
7. State of Bikar.’ In that case the learned 
‘ingle Judge of the Calcutta High Court, while 
jealing with an application for amendment 
ofthe plaint, by which amendment the cause 
of action was sought to be altered and a new 
rause of action added, held that no such 
imendment can be ordered ifit required leave 
o be granted under clause 12 at the time of 
.he amendment, and it follows that leave under 
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clause 12 cannot be granted in sueh a ease at 
any stage after the institution of the original 
suit, The learned Judge after referring to a 
number of authorities, namely, Laliteshwar 
Singh V. Rameshwar Singh, Rampurtab Samruthrop 
v. Premsukh Chandamal,? Motilal Tribhoyandas v. 
Shankarlal Chhaganlal, Barsast Basithat Light 
Railway Co. Ltd. v. District Board* and Benoy 
Shankar v. Chhotelal, summarised the result of 
those authorities as follows: 


“I, Where leave under clause 12 of the 
Letters Patent is necessary, the grantirg of 
such leave is the condition precedent to the 
Court having jurisdiction to entertain the 
sult. 


2. Therefore, such leave is to be obtained 
at the time of the institution cf the suit. 


3. Where by amendment of a plaint, a 
cause of action is altered or a new cause of 
action added, it is rot a new suit but the old 
suit in a new form. In such a case, no 
amendment can be ordered if it requires leave 
to be granted under clause 12 ofthe Letterse 
Patentat the time ofthe amendment. 


4. It follows that leave under clause 12 of 
the Letters Patent cannot be granted in 
such a case, at any stage after the institu- 
tion of the original suit. 


5. But where a new party is added, the suit 
as regards the added party must be deemcd 
to have been commenced on the date when 
he was so added. Consequently, if the cause 
of acticn <gainst the added party requires 
leave under clause 12 of the Letters Patent 
it is open to the Court to grant such leave, 
if asked for at the time of the amendment, 
and if such leave has not been asked for or 
obtained in such a case, the Court has no 
jurisdiction to entertain the suit against such 
an added defendant.” 


; : A „i 
13. We notice thatin the aforesaid decision 
a distinction has been made between suits 
in which by amendment of plaint, the cause 
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of action is altered or a new cause of action 
is added and suits in which a new party is 
sought to be added, and the cause of action 
against the party proposed to be added, 
requires leave under clause 12 of the Letters 
Patent, and it has been held that in the 
former case leave under clause 12 cannot be 
granted after the institution of the original 
suit, but in the latter it is open to the Court 
to grant such leave if asked for at the time 
of the amendment. It might be noted that 
the case now before us would come under the 
latter category. 


14. In Rampartab Samrathrai and another v. Foolibai 
and Goolibai?, it was held that where a defen- 
dant is added who does nor reside within the 
jurisdiction of the High Court and against 
whom the cause of action has not arisen wholly 
within that jurisdiction leave must be obtained 
afresh under clause 12 of the Latters Patent 
even if leave had been obtained when the 
Suit was originally filed. Now, it might be 
noted that in the case before us the proposed 
fourth defendant who is sought to be added 
does not reside within the jurisdiction of this 
Court and the cause of action against him has 
not arisen wholly within the jurisdiction of the 
Court and as such leave must be obtained 
under clause 12 ofthe Letters Patent afresh 
to sue him even if leave had been obtained 
when the suit was originally filed, and the 
fact that kave had not been obtained when 
the suit was originally instituted, would not 
in anyway affect the request for lease asked 
for when the proposed fourth defendant is 
sought to be added. The aforesaid decision 
appears tO support the contention of Mr. Chella- 
sami for the respondent that leave can be 
obtained under clouse 12 of the Letters Patent 
when a new defendant who does not reside 
within the jurisdiction of the Court and against 
whom the cause of action has not arisen wholly 
within that jurisdiction is sought to be added. 


15. In Degidatt Ramniranjandas v. Shriram 
Narayandast when the suit was instituted the 
laintiffs obtained leave under clause 12 of the 
tters Patent on the allegation that the 
material part of the cause of action had arisen’in 
Bombay. But when however some defendants 
were subsequently added as party defendants, 
the plaintiffs did not obtain fresh leave under 
clause 12. It was held that the force of an 
order granting leave was exhausted when the 
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suit was filed and where a defendant who was 
not residing within the jurisdicticn was added 
after the institution of the suit, fresh leave 
must be obtained at the time of the application 
to add him as aparty if the cause of action 
had arisen in part only within the jurisdiction. 
This decision also lends support to Mr. Chella- 
sami’s contention. 


16. In Amritalal Mullick v. Sesh Prakash 
Mullick it has been observed by the learned 
Judge of the Calcutta High Court that “in a 
suit when a new party is sought to be added 
by way of amendment, the suit is a new suit 
as againstthe added party. When amend- 
ment is allowed and order made in that 
behalf a new suit comes into existence. It is 
not emphatically the old suit, If the new suit 
cannot be “received, tried and determined” 
by this Court under clause 12 of the Letters 
Patent, why should the leave be not asked for 
and granted by the Court? Ordinarily a suit 
is initiated by the presentation of the plaint 
and when the Court accepts it and has it 
registered and numbered, the plaint is 
“received” bythe Court. The Code also 
provides that after the institution of a suit a 
party can be added andthe law is that so far 
as the added parties are concerned, it is a new 
suit. It is only when the order adding a new 
party is perfected and plaint amended that the 
Court can be said to have received a suit 
so far as the added party is concerned. It 
follows that in suits in which leave under 
clause 12 of the Letters Patent is necessary 
before the order of amendment is prayed for, 
leave under clause 12 becomes necessary if not 
imperative. It is a fallacyto contend that a 
suit can be initiated only by presentation of the 
plaint and the Gourt “‘reeeives” a suit when it 
accepts the plaint and not otherwise. A suit 
can also be initiated against a new party by 
making an application for amendment and 
the Court receives the suit as against him when 
after granting leave the Court adds the party 
and then amends the plaint by bringing the 
new party on record. The presentation of 
the plaint and registration of the suit is there- 
fore, not the only way in which the Court 
“receives” a suit in law. For reasons given 
above a suit instituted after obtaining leave 
under clause 12 of the Letters Patent can be 
amended in law and there is nothing in the 
wording of clause 12 of the Letters Patent tc 
prevent the Court from granting leave under 
clause 12 to amend the plaint by adding 
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parties, in the case of a-uit instiluted after 
Obtaining leave under clause 12 of the Letters 
Patent.” 


17. Mr. Govind Swaminathan, _ however, 
emphasiss the words, “‘there is nothing in the 
wording ofclause of the Letters Patent to 
prevent the Court from granting leave under 
clause 12 to amend the plaint by adding parties, 
in the case of a suit instituted after obtaining leave 
under clause 12 of the Letters Patent” and he has 
argued that, inasmuch as the suit as origi- 
na'ly framed was not instituted after obtaining 
leave under clause 12 of the Letters Patent 
leave cannot now be asked for under clause 12 
even when new parties are to be added. In 
other words, his argument is that jeave under- 
clause 12 of the Letiers Patent could be asked 
for and obtained when new parties are added 
only when originally the suit had been insti- 
tuted after obtaining leave under clause 12 of 
the Letters Patent and since in this case leave 
under clause I2 was not obtained before filing 
the suit as it was originally framed, the Court 
cannot grant leave under clause 12 even when 
new parties are soughtto be added. We are 
however unable to agree with this contention 
of Mr. Govind Swaminathan, for the prepon- 
derance of authorities does not support that 
contention. 


18. In Biswanath Agarwalla v. Smt. Dhapu Dabi 
Jajodia and others? it was held that in a suit 
for land partly situate within and partly outside 
jurisdiction, instituted after obtaining leave 
under clause 12 no fresh leave for amendment 
is necessary if the plaint is subsequently 
amended, by introducing a new cause of action 
relating to land situate wholly within the 
jurisdiction of the Court. It was observed 
that by the amendment a new suit, a; it were 
is being instituted and since it relates to a land 
situate wholly within the jurisdiction of that 
Court no leave under clause 12 of the Letters 
Patent is necessary. We areofthe view that 
if a suit had been instituted against defendant 
in respect of whom leave to sue under clause 
12 need not be obtained since he is residing or 
carrying on business within the jurisdiction of 
the Court but subscquenily a new party is 
sought to be added, against whom, under 
clause 12 of the Letters Patent, leave to sue 
would be required, inasmuch as he does not 
reside or carry on business within the jurisdic- 
tion of the Court, there could be no objection 
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to the Court granting such leave, for in effect] 
a new suit is being instituted against the new 
Party. | 


19. Clause 12 of the Letters Patent says that 
the High Court of Judicature at Madras, in 
exercise of its ordinary original civil jurisdiction 
shall be empowered to receive, try ‘and deter- 
mine suits Of every descriptiom jf, in the case 
of suits for land or other immovable property, 
such land or property shall be= situated, or, in 
all other cases, if the cause of action shall have 
arisen, either wholly, or in case the leave of 
the Çourt shall have been first obtained, in 
part, within the local limits of the ordinary 
original jurisdiction of the High Court, or if 
the defendant at the time of the commence- 
ment of the suit shal] dwell or carry on business 
or personally work for gain, within such limits. 
On the ground that the first defendant is carry- 
ing on business th-ough his agent within the 
jurisdiction of the Court, the plaintiff did not 
obtain leave under clause 12 of the Letters 
Patent, for such leave under clause 12 of the 
Letteis Patent would not be necessary if the 
defendant at the time of the commencement 
of the suit was dwelling or carrying on business 
or was personally working for gain within the 
limits of the jurisdiction of this Court. But 
the proposed fourth defendant is not dwelling, 
carrying on business or personally working for 
gain within the jurisdiction of this Court and 
as such leave should be obtained under clause 
12 only against the proposed fourth defcndant. 
The suit against the proposed fourth defendant 
would be a new suit and even if the suit 
against the first defendant is held to be not 
maintainable eventually, on the ground that 
lezve under cl-use 120f the Letters Patent 
had not been obtained, the suit against the 
other defendants, including the proposed fourth 
defendant, would still remain unaffected. Such 
being the case, we do not think that the ques- 
tion of grant of leave under clause }2 as against 
the proposed fourth defendant in any way 
hinges upon the question as to whether the suit 
against the first defendant had been properly 
received by obtaining leave under clause 12 of 
the Letters Patent. We are unable to aceept 
the contention of Mr. Govind Swaminathan on 
behalf of the appellant that in as much as in 
most of the decisions referred to by us above 
the suits had been originally instituted after 
obtaining leave under clause 12 of the Letters 
Patent and when an additional defendant was 
sought to be added after obtaining leave under 
clause 12 of the Letters Patent, the Court 
granted such leave afresh in the case of the 
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defendant sought to be newly added, this Court 
jcannot grant leave under clause 12 of the 

etters Patent and allow the proposed fourth 
defendant to be impleaded since originally the 
Suit was instituted against the Ist defendan 
without obtaining leave under clause 12 of the 
Letters Patent. 


20. Mr. Chellaswamy on behalf of the first 
respondent—plaintiff raises also the question of 
waiver and submission to the jurisdiction of 
this Court; but we do not think that there is 
any submission to the jurisdiction of this Court 
or any waiver, for at the earliest opportunity 
he objection had been taken. 


21. It should be noted that the application for 
impleading the proposed fourth defendant had 
to be filed because of the contention raised b 
the other defendants that the proposed fourt 
defendant is a necessary party to the suit and 
fhe suit is bad for non-joinder of necessary 
parties. It should also be noted that on behalf 
of the plaintiff- company it is contended that 
when the suit was originally filed there was no 
necessity to obtain leave of Court, because 
according to the assertions made in the plaint, 
the first defendant is ee on business 
through its agent in Madras. But since 
the proposed fourth defendant is carrying on 
business in London leave hasto be necessarily 
obtained before he is added as a party. Such 
being the case the fact that the suit as originally 
instituted was instituted without obtaining leave 
under clause 12, would not be a bar to the 
Court granting leave under clause 12 when a 
new defendant is sought to be added and when 
the suit in respect of that defendant can only 
be instituted after obtaining leave under clause 
12 in view of the fact that that defendant is not 
residing or carrying on business within the 
urisdiction of the Court. 


22. In Muthusami v. Krishnaswami’ the suit 


as Originally filed waa for specific performance 
of a contract for the sale of certain lands in 
Salem District entered into at Madras and for 
an injunction restraining the second defendant 
from bringing about a breach of the said eon- 
tract and leave was obtained under clause 12 
of the Letters Patent. But subsequently on the 
plaintiff coming to know that the second 
defendant claimed to be a purchaser of the 
same property under a sale deed, filed an 
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application for amendment of the plaint con- 
tending that the sale in favour of the second 
defendant was sham and nominal and the 
second defendant was not a bona fids purchaser 
for value without notice and added the relief 
of directing the execution of the sale deed by 
the second defendant also and along with the 
application for amendment an application for 
leave to sue on the basis of the plaint sought 
to bs amended was also filed. The question 
that arose for consideration was, “does the 
circumstance that previous leave to institute 
had been obtained in a suit disentitle the 
plaintiff from asking for an amendment of the 
plaint in the suit so instituted?” While con- 
sidering the question, the decisions in Ram- 
purtab v. Premsukh' Motilal v. Shankaralal®? and 
Bayasat Basrihat Light Railway Go. Limited v. 
District Board 24 Parganas® were considered; 
and the learned Judge held as follows: 


“I amof opinion that in cases where the 
Court, on an application of the plaintiff, 
considers that the plaint has to be amended 
so as to include a cause of action, which was 
not originally in the plaint, on the ground 
that such an amendment is necessary, it does 
not prevent the Court from granting such an 
amendment merely for the reason that it 
wasa suit instituted after obtaining previous 
leave to sue under clause 12 of tho Letters 
Patent. It does not also preclude the 
plaintiff from giving effect to such an order 
by carrying out the amendment or present- 
ing an amended plaint, before which, 
however he should apply for and obtain 
leave to sue on the cause of action described 
in the amendment under clause 12 of the 
Lettera Patent. Such an application for 
leave can be filed and leave can be granted, 
if it comes within the scope of clause 12 of 
the Letters Patent.” 


These observations indicate that even when a 
plaint is amended by introducing a new cause 
of action, a Court can grant leave under clause 
12 of the Letters Patent and that there is noth- 
ing in clause 12 of the Letters Patentto show 
that the plaint instituted under clause 12 would 
not include an amended plaint and if an amen- 
ded plaint after obtaining the leave to amend 
is to be received and the cause of action arising 
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therein is to be tried and determined which 
cannot be done without previous leave being 
obtained, there is no reason wuy such leave to 
present an amended plaint should not be granted 
under clause 12 òn a fresh application stating 
the cause of action on which the amendment 
has been applied for and the reasons for graat 
of leave under clause 12. This decision of 
course is in conflict with the view of the 
Calcutta High Courtin shiliskh Kumar Son 
v. State of Bihar! in so far as amendments of 
plaints, introducing a new cause of action is 
concerned. In the case now before us, no new 
cause of action is sought to be introduced. The 
reason for adding in Clan Line Steamers Ltd., 
as the fourth defendant and for amending the 
plaint is to claim the same reliefs against the 
Clan Line Steamers Ltd., in respect of the same 
cause of action. 


23. Coming now to the question of the balance 
of convenience which was also considered by 
Padmanabhan, J., it has been held in Mimal 
Singh v. Muir Mills Co. Limited? aa follows: 


+ 

“In considering the question whether leave 
granted should be revoked or not, the 
question of convenience is a material factor, 
though the convenience ofthe parties is not 
to be weighed in a celicate balance. The 
nature of the suit and the question of com- 
parative expenses are material considerations. 
But mere balance of convenience is not 
enough. It must be proved to the satisface 
tion of the Court. that either the expenses 
or the difficultiez of trial in this Court are 
so great that injustice will be done to the 
defendant. But at the same time, the Court 
ought not to exercise the jurisdiction, if by 
so, doing an injustice is caused to the 
plaintiff.” 


24, Again in regard to the principle to be 
followed by the Appellate Court in interfering 
with an order passed by a trial Judge refusing 
to revoke a leave granted under clause )2 of 
the Letters Patent it has been observed in the 
said decision as follows:— 


“The revocation of leave is entirely a matter 
of discretion with the trial Judge and a 
Court of Appeal will be very slow to set 
aside the discretion, unless it is proved tbat 
he has misdirected himself as to the facts or 
onthe law. It may be that the Court of 
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Appeal does not see eye to eye with the triar 
Judge in such matter, but that is no ground 
for setting aside the discretion exercised by 
the trial Judge. 


In Bhulka Bros Lid. v. Govindram Bros. Lid. 
(an unreported decision) which has been 
referred toin the above decision it was held 
as follows: 


“The plaintif is the dominys litis and has 
the right to choose his own fornum, Thig 
right of choice is, however, not absolute, 
and the Court has the power in a proper 
case to interfere with the plaintiff's choice 
and revoke leave if the Court considers that 
the forum has been chosen by the plaintiff 
‘mala fide’ or that the forum chosen is such 
that if the Court permits the suit to go on, 
the other party would be so handicapped 
in his defence that it would lead to injustice 
or that the balance of convenience is decided 
by or overwhelmingly against the suit going 
on in the forum chosen by the plaintiff”. 


It is asserted now before us on behalf of this 
respondent-plaintiff that the entire evidence 
regarding the subject-matter of the suit would 
be available only in Madras, for the main 
ground on which the suit has been filed is that 
the second defendant, who was the chairman 
of the plaintiff-company at the relevant time 
misused his position as chairman of the com- 
pny and the trust repored in him as such 
chairman and induced the proposed fourth 
defendant and the first defendant to terminate 
the agency of the plaintiff and give it to the 
third defendant company which was formed 
by the second defendant. Further, in the 
case now before us there are no circumstances 
which would show that the plaintiff has chosen 
thie forum malu fide, nor can it be said that 
the forum chosen is such that if the Court 
permits the suit to go on, the other party 
would be so handicapped in his defence that 
it would lead to injustice or that the balance 
of convenience is decidedly or overwhelmingly 
against a suit going onin the forum chosen by 
the plaintiff. 


25. We therefore find that Padmanabhan, 
J. was right in having refused to revoke the 
leave which he had granted under clause 12 
of the Letters Patent to sue the proposed 
fourth defendant. This appeal is therefore 
dismissed with costs. 


8.). 


Appeal dismissed’ 
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IN THE H{GH COURT OF JUDIGATURE for the Commissioner to again visit the pro- 


AT MADRAS 


Pausent:—T. Sathiaden, 7. 


Aramugham and 3 others Petitioners” 
v. 


Arumugham Respondent. 


Civil Procedure Code (V of 1908), section 107 
(2), Order 26, rule 9 and Order 41 +sle 27— 
Appointment of Commissioner by Appellate Court 
to find out the physical feature and location of chan- 
nel—Whether proper. 


When the appéllate Court is invested with the 
power to take ddditional evidence or to require 
such evidence~to be taken, if the lower 
appellate Court can go to the extent of record- 
ing additional evidence if the ends of justice 
require, there could nothing against the lower 
appellate Court appointing the same Commis- 
sioner already appointed in the case by revis- 
ing the warrant to find out the location 
the concerned channel and the Court con- 
siders it relevant for the disposal of the appeal. 

[Para 2] 


Cases referred to:— 


P. Moosa Kutty, In re, (1953) 1 M.L.J. 632: 66 
L.W. 418: AIR. 1953 Mad. 717; J.R 


Rajagopala Iyer, v. T. R. Ramachandra Iyer, (1968) 
81 L.W. 374. 


S. Thyagarja lyer, for petitioner. 


R. Srinivasan, for Respondent. 
The Court delivered the following 


JupcMENT.— The issue involved whether in the 
appellate Court a Commissioner can be appoint- 
ed for the purpose of findiag out the physical 
features and of the location of the channel, 
particulary when the matter was pending in 
the trial Court and there had been two inspec- 
tions, one on 19th November, 1974 and the 
other on 12th December, 1974. It appears 
. that the T.A. No. 601 of 1976 was filed by the 
respondent herein for the same purpose, for 
which the present commission is being issued. 
But it was dismissed on 19th November, 1976, 
since the respondent herein did not press for 
the same. On this Mr. Thyagaraja Iyer 
pleads that when the very aspect now involved 
has already, been posed before the trial Court 
in I.A. No. 601 of 1976, and the respondent 
herein having not interested himself in asking 








*CR.P, No, 1660 of 1978. 
25th Octobe 1978 


perty, the appellate Court was not justified in 
directing the appointment ofthe Commis 
sioner. He contends that there is no jurisdic 
tion in the appellate Court appointiog a 
Commissioner in matters like this and relies 
upon the decision in P. Moosa Ksity In re, 
to show that the power conferred on the 
appellate Court under Order 4!. rule 27 read 
witb section 107 (2), and Order 26 rule 9 
Civil Procedure Code disentitle the appellate 
Court from appointing a second Commis- 
sioner. But in this case, it will be seen 
that the appellate Court has only directed 
the same Commissioner to do the injunc- 
tion and commission warrant had been reissued 
with a direction to find out whether the chan- 
nel leading to the defendant’s land isin the 
patta land of the plaintiffs or in the puram- 
boke land. The counsel for the pettioners 
then refer me to the decision in (1968) 81 
Law Weekly 374 (7. R. Rajagopala Iyer v. 
T. R. Ramachandra Ber). I find the learned 
Judge inthat case holding that the lower 
appellate Courts cannot, asa matter of course 
appoint a Commissioner merely because it 
has the pewer to do so. It should first of all, 
find out whether the circumstances justify the 
appointment of a Commissioner. It has been 
held that the appellate Court has the power, 
but unless the merits of the matter justify, 
there can be no question of a fresh Commis- 
sioner being appointed. 


2. In this context reference is also made 
to the power of the appellate Court under 
Section 107,Civil Procedure Code to show that 
there is no power in the appellate Court to 
appoint a Commissioner. I do not think such 
a contention can be entertained, particularly 
in view of the decision of this Court in 8] 
Law Weekly 374 (J.R. Rajagopala lya, v. T.R. 
Ramachandra Iyer,) and when the appellate 
Court is invested with the power to taks; 
additional, evidence or to require such evidence 
to be taken, if the lower appellate Court 
can goto the extent of recording additional 
evidence if the ends of justice require in 
matters like this, there could be nothing 
against the lower appellate Court appointing 
the same Commissioner by reissuing the 
warrant to find out the location of the 
channel and ifthe Court considers it relevant 
for the disposal of the appeal. 





1. 66 L.W. 418: (1953) I M.L.J. 632; A.R. 1958 
Mad. 717. 
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3. Counsel for the petitioner pleads that ft 
will be opan to him to place -before the 
lower appellate Court the particulara which 
gre required to be collected by the Commis- 
sioner, and as to which of them, are irrelevant 
and extraneous to the matter involved in the 
suit. Hence, the Court below shall take into 
account such objections, if any taken and 
dispose of the same on their merits, when the 
report is filed, 


4. One other aspect that requires to be con 
sidered is about the Court below directing the 
plaintiff to pay the costs involved in the 
appointment of the Commissioner. 
that the Court below had not taken into 
account the fact that the necessity for the 
appointment of a Commissioner had arisen, 
merely because the respondent had preferred 
an appeal, and as already stated, it was the 
respondeot who filed I.a No. 701 of 1976 
secking for the reissue of the commission and 
when such a commission is issued the defendant- 
appellant, respondent herein has to pay the 
costs of the Commissioner and the Court can 
only collect the costs of the Commission from 
the respondent herein. To this extent the 
order is set aside and the C.R.P. is allowed 
and in other respects, the civil revision ‘petition 
stands dismissed’ No costs. 


R.S. Revision Partly allowed. 


— —— — 


JOHARA BIVI 0. JULAIKA BIVI 


It is clear: 


ous 


IN THE HIGH COURT OF JUDIGATURE 
AT MADRAS. 


Parsent:—V. Sethuraman, J. í 
Johara Bivi Petitioner (Platntiff)® 
U. 


Julaika Bivi and others 
.. Respondents (Defendants). 


Tamil Nadu Court-fees and Suits Valuation Act 
(XIV of 1955), sections 39 and 50—Suit for 
administration of the estate of a Muslim’ A by his 
widow-Court-fee paid as provided by sections 39 and 
50 of the Act—4dministration suit whether maintain 
able—C ourt-fee paid whether correct. 


The plaintiff was the widow of Ameer Batcha 
Rowther who died on 25th January, 1972. 
The plaintiff claimed 1/8th share in the net 
estate of the deceased after making provisions 
for various items like funeral expenses, “iddat” 
åte. The suit was valued for the purposes of 
jurisdiction at Rs. 8,500 as the probabl: value 
of the plaintiff’s share and a Court-fee of 
Rs. 100 was paid thereon under rection $9 read 
with section 50 of the Act XIV of 1955 The 
plaintiff undertook to pay any additional Court- 
fee which may be leviable in respect of the- 
decree to be passed in her favour at any time 
as the Court may order payment of the same 
on aseertaiment of the actual decree to be 
passed in thesuit. The defendants contended 
that the Court-fee paid was not proper. An 
issue regarding the payment of Court-fee was 
framed. It was taken up as a preliminary issue 
and the trial Court held the payment of Court- 
fee by the plaintiff was not proper and the 
suit should have been filed as a partition suit. 
In revision by the plaintiff, Held that 
the authorities go to show that in the cate 
of Mohammedans, the proper remedy 
would bea suit for administration especially 
in cases where the residue of the property has 
to be ascertained and the share of the plain- 
tiff has to be allotted. The residue has to be 
ascertained after making the provisions prayed ` 
for, The Court-fee paid inthe present case 
was proper and it is not necessary to value the 
reliefa under section 37 read with section 22 of 
the Tamil Nadu Court-fees and Snits Valua- 
tion Act. (Paras. 9, 11.9 


Cases referred to:— 


Mt. Amir Biv. Abdul Rahim Sahib, (1928) 55 
M.L J. 266: 28 L.W. 583: A.I.R. 1928 Mad 760; 


p 
*C,R.P. No. 1941 of 1976. 5th Jansary, 1979 
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Moidesnsa Rowther v. M/s. Asim Rowther, (1915) 28 
I.C. 896: ILL.R. 37 All 177; Abdul Karim Sahib 
v. Badruddin Sakib (1905) 1.L.R. 28 Mad. 216 
EBssafally Alibhaiv. Abdeali Gulam Hussain, (1921) 
LL.R. 45 Bom. 75; Mahabub Alam v. Razia 
Begum, A.I.R. 19:0 Lah. 12; Nezarali Razamalt 
v. Fazian Bibi, AIR. 1975 Guj. 81; Nambikat 
‘Mary Amma] v. Prakasa Mary, (1959) 2 M.L J. 
120. 


Petition under section 115 of Act V of 1908F 
praying the High Court to revise the order o 
the Court of the Subordinate Judge, Kumba- 
konam dated 7th April, 1976 and made in 
O.S. No. 41 cf 1974. 


S.M. Hameed Mohidesn, for Petitioner. 


N. Sankaravadivel, for Respondent Nos. 1 to 4 
and 6 to 8. 


R. Vijayam, for Respondent No. 10. 
Sivaji, for Government Pleader. 


The Court made the following 


Orver.—The Civil Revision Petition has been 
filed by the plaintiff in O.S. No. 41 of 1974 
in the Court of the Subordinate Judge of 
Kumbakonam. The plaintiff has filed the suit 
for administration of the eatate of the deceased 
S.M. Ameer Batcha Rowthar by providing for 
the death-bed charges funeral and other 
expenses of the deceased, for the payment of 
her “Iddat’ amount, for provision for the 
marriage expenses of the 5th Defendant and 
for allotting 1/8th share in the remaining 
estate to her on a fair and equitable basis. 
The Court fee was paid as provided by sec- 
tion 39 read with section 50 of the Court fees 
Act. The defendants contended that the 
Court fee paid was not proper, Issue No. 15 
framed in the case runs as follows: 


“Is the suit as framed for administration 
not maintainable and whether proper Court- 
fee not paid:” 


This issue was taken up for decision as a pre- 
liminary issue and the learned Subordi- 
nate Judge took the view that the payment of 
Court fee by the petitioner in accordance with 
the provisions of section 39 read with sec- 
tion 50 of the Tamil Nadu Court-fees and 
Suits Valuation Act XIV of 1955 was not pre- 
per and thatthe suit should have been filed 
asa suit for partition and the Court fee paid 
in accordance with the provisions of section 37 
of the Court-fees Act and that the other re- 
liefs should have been valued in accordance 
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with the provisions of section 22 of the Court- 
fees Act. Itis this decision of the learned 
Subordinate Judge that has given rise to the 
present revision petition filed by the Plaintiff 
Petitioner. i 


2. Notice has been given to the Government 
Pleader and his representative was heard. 

3 Firstly, the nature of the suit filed in the, 
present case has to be determined in order to 
find out whether section 37 read with sec- 
tion 22, or section 39 read with section 50 of 
the Tamil Nadu Court-fees and Suits Valu- 
ation Act would apply to the case. The plain- 
tiff is the widow of Ameer Batcha Rowther who 
died on 25th January 1972. The plaintif 
claimed 1/8th share in the net estate of the 
deceased, after making provisions for the 
various items like funeral expenses ‘Iddat’’ 
étc. The suit was valued for the purpose of 
jurisdiction at Rs. 8,500 as the probable value 
of the plaintiff’s share and a Court-fee of 
Rs. 100 was paid thereon under section 39 
read with section 50 of the Act. The plaintiff 
undertook to pay any additional Court-fee 
which may be leviable in respect of the decree 
to be passed in her favour at any time as the 
Court may order payment of the same on 
ascertainment of the actual decree to be passed 
in suit. The prayer in the plaint runs ag 
follows: — 


“Plaintiff therefore most humbly prays for a 
decree: (1) for administration o° the estate of 
the deceased S.M. Ameer Batcha, Rowther, 
by providing for the death-bed charges of 
the deceased as may be ‘allowed by this 
Honourable Court, for the funeral and other 
expenses of the deceased be allowed by this 
Hon’ble Court for the payment of the 
“Iddat’” amount to plaintiff as may be 
allowed by this Hon’ble Court, for securing 
a sum of Rs. 2,000 in deposit with such Bank 
as may be decreed by this Honourable Court 
for the marriage of the 5th defendant, and 
for allotting 1/8th share in the remaining 
estate of the deceased to the plaintiff on a 
fair and equitable division to be made by 
this Honourable Court”. 


There are also prayers for payment of costs and 
for such further orders as may be deemed just 
and necessary. Thus, in the light of these 
prayers the question as to whether the present 
case comes within the of Scope section 37 
read with section 22 or section 39 read with 
section 50 of the Tamil Nadu Court-fees and 
Suity Valuation Act, has tọ he decided, 


1) JOHARA BIVI 9. JULAIKA Blvs (Sethuraman, 7.) 


4. Section 39 (i) is the material provision 
and it states that in a suit for the adminsira- 
tion of an estate, fee shall be levied on the 
plaint at the rates specified in section 50, 
Section 50 provides that in a suit not otherwise 
provided for, fee shall be payable at certain 
graded rates depending on the forum and value. 


5. As far as the suit filed before the Sub-Court 
is concerned, the Court fee payable would de- 
pend upon the valuation being below Rs. 5,000 
or between Ra. 5.000 and Rs. 10,000 or in 
exctss of Rs. 10,000. Section 37 also provides 
for almost similar fee depending on the value 
of the property If there were no other com- 
plication by reference to the serveral provis- 
sons to be made out of the estate, there could 
really be no controversy as the fixed Court fee 
payable under scction 37 or section 39, as the 
case may be was the same. With reference 
to this aspect as to whether it is a suit for 
administration or partition, there is a decision 
reported in Mt Amir Bi v. Abdul Rahim Sahib 
and others!. That is a case where the widow 
of a deceased Mahomedan prayed that the 
extent of property of the deceased may be 
ascertained, that his outatanding may be rea- 
lised, that his estate may be administered, that 
her mahar may be paid and that the residue 
divisible among his heirs may be divided 
according to their respective shares under the 
law. The question for consideration was whe- 
ther the said suit was an administration suit 
ora suit for partition. Venkatasubba Rao, 
J., referred to an earlier bench decision of this 
Court in Moideensa Rowthr v. Md. Asim 
Rowither? wherein the following passage occurs. 


“In the case of Mussulmans, what would be 
a partition suit, if the parties were Hindus, 
ought often to take the form of a suit for the 
administration of the estate of a deceased 
person.” 


Following this decision, the learned Judge held 
that, in the said case, the suit could be valued 
only as an administration suit. The learned 
Judge pointed out the distinction that would 
obtain between the cases of the heirs of a 
Mahomedan filing a suit and the members of 
a Hind joint family filing a suit for partition. 
It was pointed out that the status of a mem- 
ber of a Hindu coparcenary gave him certain 
rights in the property and that the family par 


EE a 
1. (1928) 55 M.L.J. 266: 28 L.W. 583. AIR 1928 
Mad. 760, 
2. (1915) LLR. 37 AIL 177; (1915) 28 T.G, 89§. 
ML y—46 
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tition was frequently unconnected with the 
death of any person and, that in the case of 
persons governed by the Mitakshara, par- 
tition suits were not necessarily in respect of 
property of a deceased person but in the case 
of Mahomedans the position was considered to 
be different and therefore, the suit was treated 
as an administration suit. 


6. Therewasan earlier decision in Abdul 
Karim Sahib v. Badruddin Sahib! in which it 
was held that the suit which was under consi- 
deration should be treated as a partition suit 
and not a suit for administration. The learned 
Judge (Venkatasubba Rao, J.) stated that the 
said decision could not be treated as settling a 
question of principle. It was pointed out 
that the said decision could not be taken as an 
authority for the broad proposition that the 
heirs of a deceased Mahomedan could never 
file an administration suit. 


7. The Bombay High Court in Essafally 
Alibhai v. Abdeali Gulam Hussain and others? had 
to deal with the case of a Mohamedan who 
died leaving several heirs including his own 
parents. The parents died and their shares 
passed to their son who was the plaintiff in 
the said case. The plaintiff filed the suit for 
an account and administration of the estate of 
his deceased brother. The suit was dismissed 
on the ground that an administration suit did 
not lie and that the only suit that could lie 
was for partition. On appeal, the Bombay 
High Court held that the plaintiff had an 
interest in the estate of his deceased brother, 
that he was entitled to ask for a preliminary 
decree for the administration of the estate 
and that he was not bound to file a suit for 
partition. 


8. In Mahbub Alam v, Razia Begum and others? 
it was pointed out by a Bench of that Gour- 
that under the Mahomedan law the distribut 
tion of the residue among the successors of a 
deceased person was a duty attached to the 
estate notwithstanding that it vestedin the 
heirs at the time of the death ofthe pro- 
positus. Following the decision in Moideensa 
Rowther v. Md. Kasim Rowthan,* it was held that 
in the case of Mahomedans between a part- 
tion suit and an administration suit, the latter 
should bs preferred. The same position 

1, (1905) I.L.R.28 Mad 216 

2. (1921) L1.R 45 Bom 75. 

3. A.I-R. 1950 Lah. 12 

4. (1915) 28 I.C 896: I.L.R. 37 All. 177. 
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emerges also from a Bench decision of the 
Gujarat High Court-in Nagarali Kazamali and 
others v. Fazianbibi and others. The scope of an 
administration suit was pointed out in that 
case thus: 


“The scope of an administration suit 
clearly is one to collect the assets of the 
deceased to pay off the debts and other legal 
charges, to take account of the income and 
expenses of the estate, and to find out what 
isthe residue of the estate available for 
distribution amongst the heirs of the deceased 
and in whatshares and distribute the same 
amongst the heirs of the deceased. It is 
- only after the accounts are taken that the 
proper administration of the estate can be 
made and this is more so in the case of a 
deceased Mahomedan. Principles of Maho- 
medan Law by Mulla (7th Edn.) paras. 39 
and 40”. 


9. Thus, the several decisions to which 
reference has been made above ge to show 
that in the case of Mahumedans, the proper 
remedy would be a suit for administration 
especially in cases where the residue of the 
property has to be ascertained and the share 
of the plaintiff has to be allotted. That is the 
position here. The residue has to be 
aes after making the provisions prayed 
or. 


10, The Court below has followcd a decision 
of tbis Court in Nombikkat Mary Ammalv. 
Prakasa Mary and others? That was a decision 
in a suit filed by persons professing the 
Christian religion. It has already been seen 
that as far as Mohamedans are concerned, 
the Courts have taken the view that a suit for 
administration is more appropriate than a 
suit for a mere partition. Therefore, the 
principle laid down in this decision viz, 
Nambikkai Mary Ammal v. Prakasa Mary and 
other»? connot be applied to the facte of the 
case here Further that was a case where the 
plaintiff bad been given a property with a 
direction that she should pay certain others a 
part value of the same on a particular date. 
The plaintifffiled the suit to work out her 
rights and ascertain the money payable to the 
others, It was held that it was not a suit 
for partition but a suit for carrying out the 
directions of the settlor and the Court-fee 


TE ATI RR TY mae = mo ERANS 
1. ALR. 1975 Guj 81. 
2, (1959) 2 M.L.J. 120. 
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would have to be paid under section 39 of 
the Madras Court-Fees Act by all parties con- 
cerned. It is not clear how this decision 
supports the proposition that has commended 
itself to the Court below. If at all, this 
decision would support only the case of the 
plaintiff. It is, however, unnecessary to go 
into this aspect in view of the peculiar nature 
of the character of a suit in the case of 
Mahomedan heirs. 


11. I consider that the Court fee paid is 
proper and that it is not necessary to value 
the reliefs under section 37 read with 
section 22 of the Tamil Nada Court-Fees and 
Suits Valuation Act. 


12. The result is that this civil revision 
petition is allowed. No costs. As the suit 
has been pending for a long tlme the Court 
below will take expeditious steps to dispose of 
the same within a period of four months from 
the date of the receipt of the records. 


R.S. Rezision allowed. 


IN THE HIGH COURT OF JUDICATURE 
AT MADRAS 


PRESENT: T. Sathiadev, J. 


C. S Narayanaswami Iyer Appellani* 


v. 
Narayana Sarma Respondent, 


Execution Decree of trial Court set aside on appeso. 
—Provision for costs of trial Court and appellate 
Court made in the appellate Court decree—Execution 
of the decree by one of the parties for costs—One of 
the appellants dead at the time oj hearing of the appeal 
—Legal representatipes not brought on record— Decree 
of appellate Court whether a nullity and cannot be 
executed. 


The plaintiff sued for recovery of Rs. 14,580 
from the first defendant personally and from 
and out of the suit properties in the handa of 
defendants 2 to 18 with a charge on the suit 
properties and costs. The lower Court decred 
the suit for Rs. 13,119 and odd with interest 
and proportionate costs, the decretal amount 
being payable by defendants 2 and 5 to 18 
from and out of the suit properties in their 








*CMA No 299 of 1976 and G.R.P. No. 1548 of 1977. 
21st Desember, 1979 


NARAYANASWAMY IYER 9. NARAYANA SARMA (Sathiadep, 7.) 


hands, and the first defendant being person- 
ally liable for a sum of Rs. 125 on the ground 
that he had benefited only to that extent. 
The defendants appealed. Anterior to the 
disposal of the appeal by the High Court 
on Sth August, 1973, the 8th appellant (10th 
defendant) had died on 28th May, 1972 and 
his legal representatives, had not been brought 
on record. The High Court allowed the 
appeal ordering the plaintiff to pay the costs 
of the defendants. Under the High Court 
decree the costs payable to the respective 
defendants had been separately provided for. 
The first appellant, first defendant was awarded 
Rs. 1052.50. The first defendant sought to 
realise his costs. The plaintiff contended in 
the execution proceedings that the High Court 
decree was a joint and indivisible one, the 
reliefs claimed being common, that the entire 
decree was a nullity inasmuch as the legal 
representatives of the appellant had not been 
brought on record and hence the entire decree 
could not be executed. 


Held: ïn the trial Court, the liability of the 
first defendant was limited only to Rs. 125. 
Aggrieved by this portion of the decree, he 
had joined with the other defendants in appeal 
preferred to the High Court, Therefore 
merely because the first defendant had joined 
with the other defendants in the appeal, it 
cannot be inferred that the decree is a joint 
and indivisible one. The contention that but 
for the liability of the first defendant, the other 
defendants will not be within the scope of the 
suit, cannot be a ground to treat the decree as 
drafted as a joint decree. If no appeal had 
been filed in the High Court the only relief 
which the plaintiff could have had was to 
demand payment of Rs. 125 by the first 
defendant and nothing else Regarding the 
reat of the decree, the plaintiff had to confine 
himself only against the other defendants 
mentioned in the decree. But when the Court 
passes a decree in a specific manner there is 
no question of construing it as anything 
different from what it unambiguously provides 
and the judgment cannot be looked into to 
vary the decree because nothing prevented 
the plaintiff to ask for the amendment of the 
decree. This is not a case where the concept 
of general and indivisible decree will be 
applicable. Even though the 8th appellant 
died before the passing of the decree by the 
High Court the decree of the High Court 
has not become a nullity for the failure to 
bring on record the legal representatives of 
the 8th appellant, [Para 3.] 
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Cases referred to: 


Sunderdass v, Ram Prakash, (1977) 2 S O.C 662: 
(1977) 2 S.CJ. 98: (1977) 3 S.d.R 60: ALR. 
977 S.Q 1201; Hiralal Patni v. Sri Kali Nath, 
(1981) 2 S.Q.J. 592: (1961) 2 M.L.J. (S.C. 
57: (1961) 2 An. W.R. (S.C.) 157: (1962) 
S.G R. 747: A.I R. 1962 S.C. 199; State of Punjab 
v. Nathu Rem, (1961) 2 S.C.J. 637: (19619 2 
M.L J. (S-C.) 182: (1961) 2 An. W.R. (SG) 
182: (1962) 2S.C.R 636: A L.R. 1962 S.C 89; 
Rameshwar v S.B. Jagannath, (1964) 3 SCR. 
549: (1965) 1 S.C J. 114: AIR. 1963 S.C. 
1901; R.P. Gupta v. Murli Prasad. (1973) 1 
S.C.J. 129: (1973) 2 S.C.C. 9: (1973) 1 S.G.R. 
63 ATR. 1972 S.C 1181; Muthuswamy y. 
Venugopalan, (1973) 1 M L.J. 351: 86 L.W. 105: 
AIR, 1973 Mad 339, 


K. Raman, for Appellant. 
V. Ratnamand K. Srinivasan, for Respondent. 


The Court delivered the following 


JuDGMENT.—C.M.A.No 299 of 1976 is filed 
against an order made in E. A. No 368 of 1975 
which was filed to transfer the decree for 
collecting the trial Court’s costs from the plain- 
tiff by the first defendant as provided in 
A.S. No. 443 of 1967 of the High Court, 
Madras. This application was ordered on the 
ground that the decree can be executed even 
though at the time when the decrce was passed 
by the High Court, the 8th appellant who 
was the 10th defendant in the suit had died 
on 28th May, 1972 which wasanterior tothe 
disposal of the appeal an 9th August, 1973 and 
the legal representatives of the 8th appellant 
hat not been brought on record. The counsel 
for the appellant contends that the decree 
made in A.S. No. 443 of 1967 which was 
filed against O.S. No. 95 of 1965 was a joint 
and indivisible decree and the reliefs decreed 
being common, since the legal representatives 
of the 8th appellant had not been brought on 
record in time, the entire decree is a nullity 
and itis open to the appellant herein to plead 
in the execution proceedings that the decree is 
inexecutable. On the materials placed before 
the Court below, it is established that tke 
8th appellant died on 28th May, 1972, and this 
fact was not brought to the notice of the High 
Court when A.S N>. 443 of 1967 was taken 
up for hearing and disposed of on 9th August, 
1973. The appeal was allowed and it was 
ordered therein that the plaintif is liable to 
pay the costs of the defendants. The contention 
is that when the entire decree cannot be exe= 
cuted, there cag bo no question of realisation of 
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costs by the first defendant alone, even though 
in the decree made by the High Court, the 
costs payable to the respective defendants had 
been separately provided for. In support of the 
contention that even in Executing Court, it is 
open to a party to plead about nullity of a 
decree, he relies upon the desision in Sundert- 
dass v. Ram Prakash? and Hiralal Panti v. Sri 
Kali Nath.2 Inthe Jast of these decisions, it 
has been held that the executing Court can go 
into the question of finding out whether the 
decree had been passed by Court without 
jutisdication which may be pecuniary or 
territorial or in respect of the subject-matter, 
which would strike at the very authority of 
the Court to passthe decree But the decision 
entered in Synderdass v. Ram Prakash is to the 
effect that an executing Court cannot go 
beyond the decree, nor can it question it’s 
legality or correctness, but there is one excep- 
tion to this genera} rule which would be on 
the ground that the Court bad no inherent 
uaienes to pass the decree. Hence 
efore the executing Court it can be shown that 
the decree was a nullity and therefore it cannot 
be executed. In this case, 8th appeallant was 
dead at the time when the decree was passed 
by the High Court and therefore it is con- 
tended that the decree passed as against a dead 
person will be a nullity and it being a general 
and indivisible one, it cannot be executed even 
as against the first defendant. Hence the next 
aspect to be considesed is whether the decree 
that has been passed is a joint and indivisible 
one. For this, counsel for the appellant refers 
to the decision in The State of Punjab v.Nathu 
Ram wherein it hasbeen beld that when a 
decree is a joint and indivisible one, it will 
have to be dismissed if the appeal had become 
abated as against one of the parties and the 
legal representatives have not been brought on 
record:in time. In the absence of one joint- 
decrecholder, the appeal is not properly fram- 
ed, and hence as against the surviving decree 
holders, it cannot be proceeded with. There- 
after he refers to the decision in Rameshwar v. 
S.B. Jagannath’ wherein also it has been held 
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that if pending an appeal, one of the appellants 
dies and the legal representatives have not been 
brought on record the surviving appellants 
cannot be said to have filed the appeal as 
representing the deceased appellant and there- 
fore the appeal of the deceased appellant 
abaics and does not proceed any further. 
Reference is also made to the decision in 
R.P. Gupta v. Murli Prasad) which deals with a 
case of partnership wherein it haa been held 
that the Court’s will not proceed with an appeal 
when the success of the appeal may lead to 
the Court’s coming to a decision which may be 
in coflict with the decision between the appel- 
lant and the decased-respondent, and therefore 
it would lead to the Courts passing a decree 
which will be contradictory to the decree 
which had become final with respect to the 
same subject-matter between the appellant and 
the deceased respondent and hence the decree 
against the surviving respondent will become 
ineffective, due to the legal representatives not 
being brought on record within the period 
of limitation in respect of one of the dead 
patties. In Muthuswamy v Venugopalan,® the 
propositions laid down in the decisions above 
referred to had been followed. Hence, if it 
be shown that the decree which is now sought 
to be proceeded against the plaintiff is a joint 
and indivisible one then, the appellant will be 
entitled to the relief he has asked for. O.S. No 


_95 of 1965 was filed by the appellant herein. 


for recovery of a sumof Rs, 14,580- from the 
first defendant personally and from and out of 
the suit properties in the hands of defendants 
2 to 18 witha charge on the said properties 
and for costs. The suit was decreed for a sum 
of Rs. 13,119.19 with interest and propor- 
tionate coats payable by defendants 2 and 5 
to 18 from and out of the suit properties in their 
hands and the first defendant was made person- 
ally liable to a sum of Rs. 125. Counsel for 
the appellant refers to the finding given in 
that judgment to show that but for the liability 
of the defendant there can be no question of 
passing any decree as against other defendants 
who are all alienees and charge being created 
in respect of the properties conveyed in their 
favour. 


2. The trial Court has-passed a decree so far 
as the first defendant is concerned under issue 





1. (1973) 1S.C J.129: (1973) 2 SG.G, 9: 
18.0 R. 63: AIR, 1972S. 1181. 

2. (1973) 1M.LJ 351:86 L.W. 105: AIR. 1973 
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No. 11 to the extent of only Rs.125 on the 
round that only to that extent he has been 

nefited. But in respect of the other 
amounts, it had not passed any decree, as 
against the first- defendant. Even though the 
counsel for the appellant refers to the other 
fiindings in this judgment on issue Nos. 5 
and 8, in the context of this Court in A.S. No. 
443 of 1967, setting aside the judgment of the 
trial Court, it cannot be of much assistance to 
the counsel for the appellant to rely on those 
findings and try to show that the decree that 
was passed by the trial Court was in effect 
only against the first defendant and not 
against others and it was a joint and in- 
divisible decree. The reference made by the 
counsel to the memo. of grounds filed in that 
appeal in the High Court wherein in ground 
No. 38, it has been stated that the Court 
below was wrong in passing a joint decree 
for the entire amount due to the plaintiff 
from the first defendant and that the first 
defendant was also one of the parties in 
that appeal, and therefore it is clear that the 
suit claim was a joint and indivisible one 
whatever be the manner in which the decree 
had been drafted, cannot be of any assistance 
to the appellant. Counsel for the respondent 
contends that to find out whether a particular 
decree. is joint and indivisible one has to 
look into the nature of the claim, the prayer 
in the plaint, the actual manner in which 
the decree had been passed and any reference 
to be made to the judgment can be only 
for understanding the decree and when the 
decree provides for a specific liability, there 
can be no question of trying to find out 
the nature of rights claimed in the suit by 
referring to the judgment fot coming to a 
different conclusion. Regarding the ground 
No. 38 in the memo. of grounds filed in 
A.S. No. 443 of 1967 he contends that it 
` gannot have any binding effect in the fact 
of what is clearly provided in the decree 
itself. Lastly he contends that the High Ceurt 
decree had provided for different amounts to 
be collected by the respective defendants 
and even the trial Court had passed a decree 
onty fora sum of Re. 125 as against the 
firat defendant and therefore there is no 
question of a joint and several decree being 
passed in this matter and the contention that 
the decree of the High Court is a nullity 
cannot be accepted. 


3. I have already referred to the fact that the 
judgment of the trial Court had been sst 
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aside and the High Court has passed a decree 
Stating as follows: 


“The plaintiff-first respondent-herein do 
pay the first appellant-first defendant the 
sum of Rs. 1,052-50 (Rupees One 
thousandand fifty two and fifty paise) 
being the costs in the trial Gourt”. 


It is for this amount the present execution 
has been taken out. Paragraph 3 deals with 
the costs payable to the second defendant, 
and paragraph 4 refers to the costs payable 
to defendants 5 to 14 and 16 and 17 in the 
trial Court. Paragraph 5 deals with costs 
payable in the appeal by defendants, 1, 2, 5 to 
14 and 16 to 18, Therefore, the High Court 
has made separate calculation of the costs 
payable by the plaintiff to the respective 
defendants. In the trial Court, the liabilty of 
the first defendant was limited only to Rs.125. 
Aggrieved by this portion of the decree, he 
had joined with other defendants in the appeal 
preferred to the High Court and ground No.42 
refers to the same. Therefore, merely because 
the firat defendant had joined with other 
defendants in the appeal, it cannot be inferred 
that the decreeis a joint and indivisible one. 
The contention that but for the liability of 
the first defendant, other defendants will 
not be within the scope of the suit, cannot be 
a ground to treat the decree as drafted as 
a joint decree. As contended by the 
counsel for the respondent, if no appeal 
had been filed in the High Court, the 
only relief which the plaintiff could have 
had was to demand payment of Rs. 125 by the 
first defendant and nothing more. Regarding 
the rest of the decree, the plaintiff had to con- 
fine himself only against the other defendants 
Mentioned in the decree, and nothing more 
than Rs, 125- can be recovered from the first 
defendant. Ne doubt counsel for the appellant 
contends that this was an uufortunate omission 
in the decree of the trial Court. But when 
the Court passes a decree, in a specific 
manner there is no question of construing it 
is anything different from what it unambigously 
provides and the judgment cannot be looked 
into to vary the decree because nothing preven- 
ted the plaintiff to ask for the amendment of 
of the decree. He had not done it. Therefore 
even inthe judgment of the trial Court, in 
paragraph 25 under issue No. 11 it has been 
held that the first defendant was benefited 
only to the extentof Rs. J25 and therefore 
only to that extent, the decree had been passed 


seperately as against him. But on appeals 
it has been set aside and the High Court 
has directed that the plaintiff is liable to 
the costs of the first defendant in the 
specific amount. I have 
referred to the manner in which 












efendants and that being so, this is not a case 
where the concept of general and indivisible 
decree will be applicable. Hence, eventhough 
the 8tb appellant died before the passing of the 

ecree by the High Court, the decree in 
A.S.No. 445 of 1967, has not become a nullity 
or the faliure to bring on record the legal 
representatives of the 8th appellant, so far as 
the first defendant is concerned and the High 
Court has fastened a liablity on the plaintiff to 
pay first defendant’s costs in the trial Court by 
specifying the amount payable by the plaintiff. 
Hence, the proceedings now taken for reali 
that amount from the plaintiff is valid. Hence 
the C.M.A, and C.R.P. are dismissed. No 
costa, 


R.S. Appeal and revision dimissed. 


IN THE HIGH COURT OF JUDICATURE 
AT MADRAS. 


Prasent:— S.Nainarsundaram, F. 


Hajia Alysha Nachiar t alvi Arakkattalai, 
Nagore by its Trustee Hajia S.M.I Ayisha 
Nachiar, Nagore Petitioner? 


v, 


State of Tamil Nada represenned by 
Collector of Thanjavar. Respondent. 


(A) Tamil Nada Land Reforms (Fixation of Ceiling 
on Land) Act (LVIII of 1961), section 2 (1) (i)— 
‘Religious trust of a public nature’ —T est. 


(B) Wakf Act (XXIX of 1954), section 3 (1) 
«Wakf—Dzfinition in Mohammedan Law. 


(C) Dseds—Constructions—Religious trust of a public 
natute. 

It is not possible to import straightaway the 
conception of a ‘trust’ as understood in the 
ordinary legal parlance, for the purpose of 
application of the provisions of the Tamil Nada 
Land Reforms (Fixation of Ceiling on Land) 
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Act to the facts of the instant case. The Act 
has set ont special definitons in respect of 
various categories of trust. Only when there 
is lack of a specific definiton, one will be 
compelled to look to the impact and implica- 
tions of an expression used, as normally under- 
stood, in the general branch of law. 


[ Para. 2.) 


To briog the matter within the ambit of 
‘religious trust of a public nature’ the dedication 
of property must be for religious purposes. Tho 
link between the practice of religion and the 
utilisation of the property must be evident. 
The utilisation of the income from the property 
must be for the purpose of the religion in 
garmon or otherwise for religious purposes. 
f the purpose is merely charitable, it would 
be very difficule to bring the dedication as one 
for religious purpose. The distinction is subtle 
but, however, it is important because the 
provisions of the Act require that for a trust 
to claim total exemption from its provisions, 
it must be a religious trust of a public natare. 
May be, there could be cases where the trust 
could be both religieus as well as charitable. 
Such a contingency has been contemplated and 
provided for under section 2 (3) of the Act 
(LVIII of 1961) when it says that a public trust 
could be both for a public purpose of religious 
nature and for any other public purpose, but, 
the presence of a religious purpose-may be 
along whith other purpose— isa condition 
precedent so as to attract the’total exeemption 
under section 2 (1) (it) of the Act. [Para. 2.] 


Held, that in the present case, the object! 
could not be characterised to be religious and 
there was no link between the objects of the 
trnst and any tenets of the Mohammedan 
religion. 
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fj Haft AWUHANAGAIAR v. SPATE or TAMIL NADU ( Nainar Sundaram, J.) 


Petition under section 83 of the Tamil Nadu 
Land Reforms Act LVIII of 196), (Fixation 
of Ceiling on Lend) Act, 1961 as amended by 
Act XVII of 1970 praying the High Court to 
revise the order of the Court of the Land 
Tribunal at Nagapattinam dated 4th Septem- 
ber, }976 and made in C.M.A. (L.T) No. 
35 of 1975 (A. M.R I. Case No 6H/Trust/ 
NGT/A3 on the file of the Authorised Officer, 
Nagapattinam). 


R.G Rajan, N. Muthuswamy and Chellamuth# 
Rengarajan, for Petitioner. 


The Additional Government order Pleader» 
for Respondent. 


The Court made the following 

Orver.—The revision petitioner is Hajia Ayisha 
Nachiar Kalvi Arakkattalat, Nagore, by its 
Trustee Hajia S.M.I. Ayisha Nachiar, Nagore. 
Proceedings under the Tamil Nadu Land 
Reforms (Fixation of Ceiling on Land) Act, 
Act LVIII of 1961, hereinafter referred to 
as the Act, were initiated by the Authocised 
Officer (Land Refcrms), Nagapattinam, 
against Tmt. HajiaS.M.I Ayisha Nechrar. 
It has been found that she gave away an extent 
of 10.50 standard acres of lands to the 
petitioner Trust. Since the Trust by itself could 
come within the definition of ‘person’ under 
section 3 (34) of the Act, the holdings of the 
Trustees themselves were subject to separate 
assesssment under the provisions of the Act: 
The Authorised Officer countenanced an 
exclusion under section 3 (22) of the Act of 
an extent of œo. 67 standard acres and 
held that the net holdings of the Trust came 
to 9.83 standard acres. The trustee put 
forth a contention that the Trust is of a 
nature which would come within the defini- 
tion of a ‘religious trust of public nature 
within ‘the meaning of section 2 (1) (tH) of 
the Act and hence the provisions of the Act 
would not apply to the lands held by the 
petitioner Trost. The Authorised Officer, 
on a consideration of the deed of trust 
marked in the case as Exhibit P-l dated 
31st December, 1469 and the evidence of 
one A.H. Shaik Mohammed, who is theson 
of the Trustee's sister examined as P.W.1, 
came to the conclusion that the Trust is a 
public trust of a charitable nature within the 
meaning of section 5 (1) (4) (i) of the Act 
and held that the petitioner Trust is eligible 
to retain only 5 standard acres and the balance 
of 4.83 standard acres was declared as surplus. 
The petitioner Trust preferred an appeal, 
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C.M.A (L.T) No 35 of 1976, which was heard 
and disposed of by the Land Tribunal at 
Noegapattinam, and the Land Tribunal also, 
on an analysiiof the recitals in the deed of 
trust, came to the conclusion that there is 
nothing religious in the Trust in question and 
it could only be held to be a public trust of a 
charitab’e nature and in this view, confirmed 
the order of the Authorised Officer. The 
present revision is directed against the Orde: s 
of the Land Tribunal. 


2. Mr. R.G. Rajan, learned counsel for the 
petitioner, would urge that there is a miacon- 
ception in the winds of the forums below 
with regard to the proper construction of the 
recitals in the deed of trust According to the 
learned counsel, a proper construction of the 
recitals in the deed of trust in the light of 
certain principles of the Mohammedan Law 
would compel the Court touphold the conten- 
tion of the revision petitioner that the Trust 
in question is a ‘religious trust of a public 
nature’ within the meanieg of Section 2 (1) (ii) 
of the Act. To appreciate the contention of 
the learned counsel for the petitioner, it is 
necessary to extract hereunder the relevant 
recitals in the deed of trust. 
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eae aanréAdarer uel FOU 
swb Qis Hos sinuda edsa hb 
Gpr stago œb.” It is not posible to 
import straightaway the conception of a ‘trust’ 
as understood in the ordinary legal parlance, 
for the purpose of application of the provisions 
of the Act to the fact of this case. The Act 
has set out special definitions in respect of 
various categaries of Trust. Only when there 
is lack of a specific definition, we will be 
compelled to look to the import and implica- 
tion of an expression used, as normally under- 
stood, in the general branch of law, Section 2 
under which the petitioner seeks a total exemp-, 
tion reads as follows: 


“9, Act not to apply to lands held by 
existing religious institution or religious trust 
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of public nature.—(1) Subject to the 
provisions of sub-sections (2) and (3) of 
section 6, nothing contained ın this Act shall 
apply to lands held, — 


(i) by any religious institution, or 


(ii) by any religious trust of a public nature, 
which is in existence on the date of the 
commencement of this Act. 


(2) Notwithstanding anything contained in 
rub-section (1), ne such religious institution 
or religious trust of a public nature as is 
referred to in sub-section (1) shall acquire 
by any means whatsoever any land after 
the date ofthe the commencement of this 
Act. 


(3) Notwithstanding anything contained in 
this Act, for purposes of thia section— 


(a) where a public trust in existence on the 
date of the commencement ot the this Act, 
has been created both tora public purpose 
of a religous nature and tor any other 
public purpose; or 


(b) where the income frome a public trust 
in existence on the date of the commence- 
ment of this Act is appropriated both for a 
public purpose of a religios nature and for 
any other public purpose, such public rrust 
shail be deemed to be a religious trust of a 
public nature.’ 


Section 3 |34) deftnes a ‘person’ as follows: 


**(34) ‘person, includes any company, family, 
fiirm, society or assoctation of individuals, 
whether incorporated or not; or any private 
trust or public trust;” 


‘Private trust’ has been defined under section 3 
(36-A) of the Act and the definition runs as 
tollows: 


*((36-A) ‘private trust’ includes a trust 
under which the beneficiaries are persons 
who are ascertainad or capable of being 
ascertained”, 


Section 3 (36-AAA) defines ‘public trust? as 
follows: 


“(36-AAA) ‘public trust? means a trust for è 


public purpose of religious, charitable or o 
an educational nature;” 


“Religious (nstitution” is defined by section 
3 (36-B) in the following terms: 


tak MADRAS Law JOURNAL REPORTS 


f1979 
*6(36-B) ‘religious institution’ means any 

(i) temple: 

(ii) math; 

(iii) mark; or 

(iv) church; 


which is dedicated to, or forthe benefit of, 
or used as of right by, the public as a place 
of religious worship;” 


In the case of a ‘public trust’ of a charitable 
natures the provision to be applied is found 
under section 5 (1) (d) {i)of the Act and it 
runs as follows: 


“(d) (i) The ceiliag areain the case ofa 
public trust of a charitable nature in exis« 
tence at the date of the commencement of 
this Act (other than such trusts under which 
the institutions referred to in clause (c) (i) 
or the beneficiaries) shall be (five) standard 
acres: 


Provided that such extent of land is held by 
such trust on the date of the commencement 
of this Act. ’ 


Unless the petitioner makes out a case that 
the Trust im question is a religious trust of a 
public nature within the meaning of section 2 
(1) (ti), there is no dispute that the assessment 
of the ceiling area has got to be done, as it has 
been done, by the formulas, below, uuder 
section 5 (1) (d) (i) of the Act, 


3. Mr. R.G. Rajan, learned counsel for the 
petitioner, wants to derive support from the 
definition of ‘wakf’ under section 3 (1) of the 
Mined Act (Act XXXI of 1954), which runs as 
ollows: 


‘(1) ‘wakf’ means the permanent dedication 
by a person professing Islam of any mova- 
ble or immovable property for any purpose 
recognised by the Muslim law as pious, 
rejigious or charitable and includes— 


RELIGIOUS 
(i) a wakf by user; 


(ii) grants (including mashrut-ul-khidmat) 
for any purpose recognised by the Moaslim 
law as pious, religious, or charitable ; and 


(tii) a wakf-alal-aulad to the extent to 
which the property is dedicated for any pur- 
pose recognised by Muslim law as pious, 
religious or charitable. 


and ‘wakf? means apy person making such 
dedication”. In my view, this could not 
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be of much help to the petitioner for the 
simple reason, apart from using the expression 
‘religious’, it does not further elucidate as to 
the import and implication of the expression 
‘religious and we have to fall back upon the 
conceptions of Mohammedan law and other 
branches of law about ‘religious purpose of a 
trust’. Learned counsel draws my attention 
to the following passage found in Nawab Zain 
Yar Jung v. Ths Director of Endowments}, 


“Similarly, the Muslim law relating to trusts 
differs fundamentally from the English law. 
According to Mr. Ameer Ali, “the Moham- 
medan Law of wakfs owes its origin to a 
rule laid down by the Prophet of Islam; and 
means “the tying up of property in the 
ownership of God the Almighty and the 
devotion of the profits for the benefit of 
human beings”. Asa result of the creation 
of a wakf, the right of the wakif is extinguished 
and the ownership ls transferred to the 
Almighty. The manager of tho wakf is the 
mutawalli, the governor, superintendent, or 
curator. But in that capacity, he has vo 
‘right in the property belonging to the wakf; 
the property is not vested in him and he 
is not a trustee in the legal sense. There- 
fore there is no doubt that the wakf to which 
the Act applies is, in essential features, 
different from the trust as is known to 
English law.” : f 


This again does not throw much light on the 
question at to when a trust is to be treeted 
as ‘religious’, for the extract made above is 
more on the question as to the creation of a 
wakf. To bring the matter within the ambit 
lof ‘religious trust of a public nature’, the 
edieation of the property must be for religious 
purposes. The link between the practice of 
religion and the utilisation of the property must 
be evident. The utilisation of the income 
rom the property must be for the practice 
f the religion in 
religious purposes. If the purpose is morely 
haritable, it would be very difficult to bring 
the dedication as one for religious purpose. 
The distinction is subtle but, however, it is 
portent because the provisions of the Act 
require that fora trust to claim total exemp- 
tion from the provisions of the Act, it must 
be a religious trust of a public nature. May 
be, there could be cases where the trust could 
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be both religious as well as charitable. Such 
a contingency has been eontemplated and pro- 
vided for under section 2 (3) of the Act, when 
it says that the public.trust could be both for 
a public purpose of a religious nature and for 
any other pnblic purpose. But, the presence 
of a religious purpose—may be along with 
other purposes, isa condition precedent so as 
to a'tract the total exemption under section 2, 
(1) (ii) of the Act. The recitals extracted 
above, in my view, do not make out that the, 
objects of the trust are ‘religious’ in character. 
There is no doubt, and there is no dispute 
before me. that the trust in question is a public 
trust, because it is intended to serve a section 
of the public. It speaks about rendering 
financial and other assistance to educational 
institutions, proper administration of the same, 
promotion of Tamil, artistic and cultaral 
activities, colleges and technical institutions, 
rendition of help to destitute Muslim students 
for educational purposes, establishment and 
running homes for them, giving of scholarships, 
stipends and prizes to poor Muslim boys and 
girls for education and discharging other 
ancillary purposes. It is impossible to spell 
out that the aforesaid objects are ‘religious’ in 
character. Learned counsel appearing for the 
petitioner has not brought to my notiee any 
decision of any High Court or of Supreme 
Court which has recognised purposes similar 
to the above as religions purposes. In 
Sattar Ismail v. Hamid Sait} this Court con- 
sidered the reading of Koran over the tomb of 
the founder as religious and pious. In Bai 
Hirbai and Kesarbai Gharitable and Religious 
Trust v. Commissioner of Income-tax* the High 
Court of Bombay held that the reading of the 
Holy Koran is not only a religious and pious 
act, but it would constitute a valid purpose 
of a religious endowment, 


4 The above decisions have been followed by 
Ramanujam, J., in AX. Vapaleopat Maricair 
Dharmam v. Siete of Tamil Nadu.* The 
learned Judge was concerned with a case 
where the object of the trust was to run a 
madarasa wherein Muslim girls and boys are 
given religious lectures and lessons in Koran 
and the learned Judges held that the recitals 
indicate that religious instructions and lessons 


1 TLR. (1945) Mad, 276; (1944) 2 ML]. 92: 
A.LR. 1944 Mad, 504. 


2. (1968) 68 I.T.R. 821. 


3. ORB. No. 1628 of 1976, datad {st November 
1978, 
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in Koran and also lectures on principles of 
Islamic religion are given in the madarasa f of 
the benefit of Muslim girls and boys and it 
would come within the purview of section 2 
(1) (ii) of the Act so as to claim total exemption 
from the provisions of the Act. In State of Tamil 
Naduv. Annachatram Trust, Thanjapurt Ismail, 
J., found on the facts of the case that the 
intention of the author of the trust was to 
perform charities on certain occasions and days 
considered to be sacred or beneficial religiously 
and hence, the trust in question in that case 
comes within the meaning of a ‘religious trust 
of a public nature.’ 


5. In Narayana Ayyangar v. Gommr., H.R. & 
G.E., Madras*@ Division Bench of this Court 
was concerned about the definition of a ‘reli- 
gious charity’ within the meaning of section 6 
(18) of the Madras Hindu Religious and Chari- 
table Endowments Act XIX of 1951, which 
read as follows: - 


‘Religious charity means a public charity 
associated with a Hindu festival or obser- 
vance of a religious character, whether it be 
connected with math or temple or not.” 


The object of the trust was to conduct feeding, 
charity to the members of the Brahmin com- 
munity from out of the income of the proper- 
ties belonging to the trust and it was being 
performed for some years on the day of the 
Car Festival of the deity of a particular 
temple; and in later years, the feeding was 
being done on allthe ten days of the testival 
but on no other day in the year. The trustees 
were the founders of the trust and after them 
their heirs, who managed it as ‘hereditary 
trustees, and conducted the feeding charity. 
The trustees of the shrine conducting the 
festival had no manner of check, control or 
supervision over the feeding charity. The 
Rathothsavam festival and the feeding charity 
have nothing to do with each other. On the 
question as to whether this Samarathgrai kattalat 
is a religious charity as defined under section 6 
(13) of Madras act XIX of 1951, the learned 
Judges of the Division Bench held that. the 
mere fact that the founders of the feeding 
charity thought that it will be meritorious to 
feed Brahmins on an important festival occa- 
sion which is a sacred occasion cannot 
establish any link or connection between 
the occasion and the charity itself and as 


rm IaaaaaaaaaaaaaaaalaaaaaasasasauaatelalalalaltltltllllllltlltlMlMlMlħÃħÃiÁl 


1. C.R-P. No, 3139 of 1977, dated 1st March, 1978. 


2, (1961)74 L.W. 140° LL.R, 11961, Mad 656 
\ 1961) 1 M.L J. 198: ALR. 1961 Med 258. 
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there was no unity of purpose ora common 
object or a common endeavour between the 
festival and the charity, there is no association 
between the two within the language of the 
enactment. I am obliged to refer to the dictum 
of the above decision to stress upon the im- 
portance of the existence of the lnk between 
the object of the trust and the practice of the 
religion in question according to its tenets. In 
the present case, the objects cannot be charac- 
terised to be religious and there is no link 
between the objects of the trust and any 
tenets of the Mohommedan religion. 


6. In this view, I am not able to appreciate 
and accept the submissions made by the learned 
counsel for the petitioner and I find no error, 
either of law or of jurisdiction, committed by 
the forums below so as to compel this Court to 
interfere in revision. Acordingly this revi- 
sion is dismissed. [here will be no order as to 
costs. 


R.S. Petition dismissed, 


—— 


IN THE HIGH COURT OF JUDIOATURE 
AT MADRAS, 


Present: V. Balasubrahmanyan, J. 


Karuppa Kudumban Appellant.* 


U. 


Arokiam Servai. Respondenty 
(A) Suit for specific performance—Agreement to 
reconvsy an item of propsrty—Suit by assignee of 
original vendor—Claim for mesne profits also ma ¢ in 
suit—Specific performance and mesne profits decreed 
by lower appellate Court— Legality of awad of 
mesne profits. 


(B) Givil Procedure Gode (V of 1908), Order 20 
Ruls 12 —Award of mesns profits set aside. 


The question of mesne profits will ordinarily 
arise for consideration only ina case where a 
party who is entitled to p asession of property 
is prevented from enjoying the usufruct or the 
rents and profits therefrom and the party 
against whom the relief is claimed had no law- 
ful right to possession and enjoyment of the 
property for the duration. The question of 
mesne profits can seldom arise ina suit for 
specific performance. In this kind of suit the 
plaintiff does not sue for title, much less for 


. 14th July, 1978. 





*3,A, No. 2475 of 1974. 


I) KARUPPA KUDUMBAN 8, AROKIAM SERVAT (Balasubrahmanyas J.) 


possession. All he asks for is the assistance of 
the Court and its coercive proccss to acquire 
title, which he had failed to acquire by other 
means. Besides, this title which he devoutly 
wishes for in the suit, he can only acquire 
when the conveyance is effected and is duly 
registered and not before, not even when the 
Court grants the decree. During all this period, 
the defendant in possession of the property 
might be regarded by the plaintiff as not quite 
justified in doing so. But the defendant’s 
possession on that account, is by no means 
unlawful, for he has undoubted title to the pro- 
perty and he retains that title till so long as 
conveyance is effected pursuant to the decree 
for specific performance. In these events, 
there can be no question of the defendant 
beidg asked to account for any ‘mesne profits’ 
as respects the subject-matter of the suit. 

' [Para, 4.] 


Order 20, Rule 12, Civil Procedure Code in 
terms refera to a suit for recovery of possession 
of. immovable property and for. rent or for 
mesne profits. The implication is that it is 
only in such a suit that the Court wil! have 
iurisdiction to pass a decree for mesne profits. 
Not in any kind of suit. At all events, it would 
be incongruous to direct mesne profits in a suit 
for specific performonce. [Para. 3.] 


Appeal against the decree of the Subordinate. 
Judge, Dindigul in A. P. No. 210 of 1971, pre- 
ferred against the decree of the Court of the 
Additional District Munsif, DindigulinO 8. 
No, 249 of 1968. 


R G Rajan, G. Gopalaswami; R. Kannan and G. 
Nagarajan, for Appellant. 


V C. Veeraraghavan, for Respondent. 
The Gourt delivered the following 


Jtpoment :—This second appeal arises out ofa 
suit for specific performance of an agreement 
to reconvey an item of immoveable property. 
The suit was filed by an assignee from the 
original vendor. The defendant who had 
bound himself to reconvey the property resis- 
ted this suit. He said that the agreement of 
reconveyaDce was not assignable. He put for 
ward other defences too. The trial Court upheld 
these defences and dismissed the suit. On 
appeal, the Sub-Court reversed this decision 
and decreed the suit in the plaintiff’s favour. 


2. The defendant has now brought this second 
appeal against the appellate deerce, The 
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argument of his counsel, Mr. R.G. Rajan, was 
however directed not so much against the 
decree passed by the appellate Court for 
apecific performance, as such, but against 
another part of the decree to which I must 
now refer. It appears from the record that 
before the trial Court the plaintiff had also 
prayed for mesne profits to be directed to be 
paid by the defendant. The trial Court while 
dismissing the suit for specific performance 
naturally rejected this prayer for mesne profits 
too. The Sub-Court, however, entertained 
this plea and while decreeing the suit for 
specific performance and directing the dejen- 
dant to execute a reconveyance, further direc- 
ted an inquiry into mesne profits under 
Order 20, rule 12 of the Code of Civil Pro- 
cedure. 


3, Mr. Rajan’s submission in this appeal is 
that this part of the Sub-Court’s decision is 
wholly misconceived, He said that this is not a 
case in which mesne profits could be directed 
to be paid by the defendant. He said that 
anch a direction is oppossed to the very idea 
i profits’ as understood in our system 
of law. 






question of mesne pronn can seldom arise in a 
suit for specific performance. For in this kind 
of suit, the plaintiff does not sue for title, muc 
less for possession. All he asks for is the]. 
assistance of the Court and its coercive process 
to acquire title, which he had failed to acquire 
by other means. Besides, this title which he 
devoutly wishes for in the suit, hecan only 
acquire when the conveyance is effected and is 
duly registered, and not before, not even when 
the Court grants the decree. During all this 
period, the defendant in possession of the pro- 
perty migbt be regarded by the plaintiff as not 
quite justified in doing so. But the defendant’s 
possesion on that account is by no means 
unlawful, for he has undoubted title to the 
property and he retains that title till so long as 
conveyance is effected pursuant to the decree 
for specific performance. In these events, 
there can be no question of the defendant 
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being asked to account for any ‘mesna profits’ 
as respects the subject-matter of the suit. 


5. The learned Subordinate Judge had 
directed tho inquiry into mesne profits under 
Order 20, Rule 12 of the Code of Civil 
Procedure. But this provision is quite ina 
apropriate. For it in terms refers to a suit 
for recovery of possessien of - immoveable pro- 
perty and for rent or for mesne profits. The 
implication is thatit is Gnly in sucha suit 
that the Court will have jurisdiction to passa 
decree for mesne profits. Not in any and 
every kind of suit. At all events, as I have 
already shown, it would be incongruous to 
direct mesne profits in a suit for specife 
performance, 


6.Mr. V.C. V ceraraghavan, appearing for the 
plaintiff, however sought to put his client’s 
case under a different equitable garb. e 
said that as long ago as 6th January, 1968 
his client, the plaintiff, had deposited in 
Court Rs. 1,490 which represented the whole 
of the purchase consideration. This amount, 
he said, had remained locked up in Court 
deposit when all the while the difendant had 
been fighting the case and had remained 
merrily in postion of the same property. 
Mr. Veeraraghavan pleaded that even if, 
strictly speaking, the plaintiff was not entitled 
to meme profits from the suit property, it 
would be for consideration whether he is not 
entitled to some kind of recompense for the 
loss of interest to the money in Court deposit 
for a period of ten long years and more. 


. Tam unable to accept this plea. It is 
true that the plaintiff has sacrificed liquidity 
by depositing Rs. 1,490 inte Court. But he 
did so voluntarily and not under any order 
of the Court. It is quite probable that he 
meantit as a gesture, just to impress the 
Court about his earnestness and readiness to 
fulfil his Part of the contract of reconveyance. 
I guess he might have obtained, had he 
wished, an order from the Court to get the 
money in deposit suitably invested so as to 
avoid or reduce loss of interest. But he did 
not do so. In these circumstances. I do not 
think the defendant can be mulcted with 
payment of any interest for the period during 
which the money was in Court deposit. 


8. In the result, 1 not only set aside the Sub- 
Court’s determination on the question of 
meme profits and its direction for an inquiry 
into quantum, but also reject the plaintiff’s 
request for directing the defendant to pay 
interest on the amoynt jn Coyrt deposit. I 
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make it clear that the Sub-Courts decrce in 
other. respects will stand. For I did not hear 
any argument from Mr. Rajan to show in 
what way the decrea for specific performance 
passed by the Sub-Court’ was erroneous in 
point of law. 


9. The second appeal ls thus allowed in part. 
There will be no order as to costs. 


R.S. Appeal allowed m part 


IN THE HIGH COURT OF JUDIGATUE 
AT MADRAS. 


Parsent:—G, Ramansjam, J. 
G.K. Jose ani others 


Detitionars.* 


Ramathal Respondent 
Tamil Nadu Buildings (Lease and Rent Control) 
Act (XVIII of 1960), sections 10 (2) (i) and 14 
(1) (b)—Eoiction—Petition for—Wilfuj default— 
Tenant tendering rent —Refusal by landlady to receive 
—Tenant should deposit the rent either in Bank or 
before the Rent Gontroer—Failure to do so making 
him liable for wilful default —Demojition and 
reconstruction —Plan obtained by landlady after 
filing of the eviction petition—Requirement bonas 
fide. 


A landlady filed an eviction petition both on 
the ground of wilful default in the payment 
ofrent and for demolition and recontruction, 
The tenants pleaded that. they tendered the 
rent to the landlady but it was refused and 
accordingly they could not be charged with 
wilful default. However the Appellate Autho- 
rity found that the default committed the 
teanants was wilful in that even if the lady 
had refused to receive the rent, they should 
have depasited the amount in a bank or before 
the Rent Controller, which they did not do, 
and once they failed to remit the rent after 
knowing the consequences of non-payment, the 
defult should be taken to be ilfal. The 
tenants pleaded that the landlady obtained a 
plan for reconstruction only after the filing of 
the petition end so the ground of demolition 
and reconstruction was not bona fide. On 
revision by the tenants before High Court, 


EL ES LT E CS ESI” 


*O.R.P. Nos. 118 and 186 to 198 of 1979. 
Š 16t} January, 1979, 


1] r GIK. JO8B y. RAMATHAL 


Acid: On the question of wilful default, the 
decision of the Appellate Authority was not 
erroneous. [Para, 2.] 


The Court could not make out how the 
obtaming ofa plan subsequent to the filing of 
the eviction petition would show that the 
requirement ofthe premises by the landlady 
for the purpose of demolition and reconstruc- 
tion was not bona fide. On the finding of 
the Appellate Authority which was based on 
the materials on record it was not possible to 
say that the requirement of the respondent 
(landlady) was not bona fids. at all. The 
Court accepted the finding: of the authorities 
below that the landlady required the premises 
bona fide for demolition and reconstruction. 

[Para. 3.] 


Petitions under section 23 of the Tamil Nadu 
Buildings (Lease and Rent Control Act) XVIII 
of 1960 as amended by Act XXIII of 1973 
praving the High Court to revise the order of the 


Court of the Principal Subordinate Judge,. 


Coimbatore, dated 10th October 1978, and 
made in R.C.A. Nos. 79, 77, 78 and 66 of 1978. 
(R.C.O.P. Nos. 465, 455, 457 and 463 of 1976, 
House Rent Contreller and Principal District 
Munsif, Coimbatore). 


K.M. Santhanagopalan, for Petitioners. 


The Court delivered the following 


jJupoment:—All these four revision petitions 
arise out of a common judgment rendered by 
the appellate authority under the Tamil 
Nadu Buildings (Lease and Rent Control) Act 
1960 dismissing the appeals filed by the four 
petitioners against the orders of oviction 
passed against at them by the Rent Controller. 
All the four petitioners herein are tenants in 
the various portions of the same building 
bearing different door numbers (Door Nos. 22/ 
315, 313, 314 and 315). As regards all the 
petitioners except the petitioner in C.R.P. 136/ 
79 the two grounds urged for the purpose of 
eviction are(1) wilful default in payment of 
rent; and (2) bona jide requirement of the 
premises for the purpose of demolition and 
reconstruction As regards the petitioner in 
C.R.P No. 136/79 an additional ground of 
eviction has been urged by the respondent- 
landlady. The Rent Controller by a common 
judgment in-all the four petitions filed againat 
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the petitioners herein held that the ground of 
wilful default in payment ofarreara‘of rent had 
been established, except in respect of the peti- 
tioner in C.R.P. No. 138 of 1979. As regards 
the ground of bona fide requirement of the pre- 
mises for the purpose of demolition and recon- - 
struction the Rent Controller held that the 
requirement is bona fide and, therefore, she is 
entitled to an order of eviction on that ground 
alone. In respect of the snb-letting alleged 
against the petitioner inC.R.P No. 136 of 
1979, the Rent Controller held that the sub- 
letting has not been proved. On the above 
findings rendered by the Rent Controller he 
ordered eviction as against all the four peti- 
tioners. On appeals filed by the petitioners, 
the Appellate Authority held that the ground 
of wilful default in payment of arrears of rent 
had been established as against all the peti 
tioners, except the petitioner in C.R.P. No. 138 
of 1979, As caper the ground based an Bena 
Jide requirement of the premises for demolition 
aud reconstruction, the finding of the Rent 
Controller was also upheld by the Appellate 
authority. As regards the allegation of sub- 
letting as against the petitioner in C.R.P. 
No. 136 of 1979, the Appellate Authority found 
on the materials that the sub-letting has been 
duly proved. In these revision petitions the 
petitioners challenge the findings rendered by 
the Appellate Authority on the above three 


grounds, 


3. On the question of wilful default in payment 
of arrears of rent, there is uo dispute that 
for certain months the rents have not been paid. 
But, such default, it is urged, cannot be take 
to the wilful. But the finding of theappellate 
authority is that the default committed 
by the petitioners-tenants is wilful in that even if 
the landlady has refused to receive the rent, they 
should have deposited the amount in a bank or 
before the Rent Controller which they have not 
done, and once they have not remitted the rent 
after knowing the consequences of non-pay- 
ment, the default should be taken to be wilful. 
On the materials, I am not able to say that the 
decision of the appellate authority on this 
question is erroneous, 


3. On the question of the landlady's bona fide 
requirement of the premises for demolition 
and re-construction. the learned counsel for the 
petitioners urged that there are absolutely no 
bona fidesin the request of the landladv’s 
requirement of the premises for the purpose of 
demolition and re-constcyuction. It js said 
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that the respondent landlady is not in such a 
financial position as to demolish and reconstruct 
the building It is also urged the plan of the 
building which has been filed before the 
Court has been obtained after filing of the 
petition for eviction and that that shows 
that the ground of the requirement of the 
building for the purpose of demolition and 
re-construction could only be an afters 
thought. I donot see how the obtaining of a 
plan subsequent to the filing of the eviction 
petition will show that the requirement of the 
premises by the landlady for the purpose of 
demolition and re-construction is not bona fide, 
To find out the bona fide of the requirement of 
the landlady, one has to see whether she has 
got sufficient funds to undertake the work of 
demolition and re-construction of the building. 
In this case the appellate Court finds that the 
buildings are very old and the landlady wants 
to demolish and reconstruct the sameinto a 
modern building with a view to get better 
return from the property. Exhibit A-10 is 
the approved plan and Exhibit A-11] is the 
building licence. Exhibit A-12 is the renewal 
licence and Exhibity A-13 isthe estimate for 
the proposed construction. Oa these materials 
the appellate authority finds that these docu- 
ments show the landlady’s bona fide require- 
ment of the premises for the purpose of demo- 
lition and reconstraction. The respondent has 
also shown that she has got ample means to 
undertake the demolition and re-construction. 
As a matter of fact, the respondent’s husband 
s P.W. 1, has shown that there is a bank de- 
posit of Rs 50500 in savings account which 
be intends utilising to demolish and re-con- 
struct the building. On the finding of the 
ppellate authority which is based on the 
materials on record it is not possible to say that 
the requirement of the respondent is not bona fide 
at all. I have, therefore, to accept the findings of 
the authorities below that the landlady requires 
the premises 5%na fide for demolition and recon- 
struction. As the above two grounds of evic- 
tion are found to have been established, it is 
not necessary to go into the other question as 
to whether the petitioner ia G R. P No. 136 of 
1979 is guilty of unauthorised sub-letting, as in 
any event, the respondent is entitled to succeed 
in getting an order of eviction on the two 
grounds. In this view, all the revisions peti- 
tions are dismissed. The potitioners will, how- 
ever, have three months’ time to vacate. 


S.J. 


Petitions dismissed, 
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IN THE HIGH COURT OF JUDICATURE 
AT MADRAS. 
(Special Original Jurisdiction.) 


Present:—G. Ramanujam, J. 


A Florance $ ..  Petitioner® 
Us 
The Director of School Education, 


Madras-6 and another Respondents. 
Madras Co-operative Societies Act (LIII of 1961) 
section 1OL—A clerk in a schooltbecoming member of 
Co-operatize Society, Subsequently nominated as 
President and serping till 30th June, 1963—LDirece 
ted to hand oper charge to his succassor nominee— 
Avstment of, having handed over charge to person 
alleged to hays been elected as President —Proceedings 
against petitioner resulting in hts being fined Rs, 25 
District Educational Officer insisting on management 
dismissing the petitioner from serpice— Management 
not complying—Ultimation by the Director of School 
Education threatening to withhold payment of staff 
grant to school—Order whether liable to be quashed. 


Held:—The conviction for an ofence under 
section 101 of the Co-operative Societies Act 
related to the conduct of the petitioner outside 
his official duties as a clerk in the school. In 
those proceedings, the dispute was whether the 
petitioner was in actual charge of the Society 
when a new President was nominated. The 
petitioner’s case was that he had already 
handed over charge to a person who claimed 
to have been elected as President by the 
General Body of the Society. [tis true that 
the criminal Court had held that the peti- 
tioner was bound to hand over charge to the 
pominated President. But in the circum- 
stances of the case, it cannot be said that the 
charge made against the petitioner involved 
any moral turpitude, Therefore, the direction 
given by the first respondent to the manage- 
ment of the school to dismiss the petitioner 
cannot be sustained as legal. [Para. 4.] 


Petition under Article 226 of the Constitution 
of India, praying that in the circumstances 
stated therein, and in the affidavit filed there- 
with the High Court will be pleased to issue 
a writ of certiorari calling for the records 
relating to the proceedings of the Ist respondent 
in W.K. 63574/K. 3/73 dated 2Ist April, 





*W.P. No. 5038 of 1973. 19% December, 1977 
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1973, and quash the same. (Cause title 
amended as per order dated 23rd December, 
1975 in W.M.P. No. 8825 of 1975). 


GS Thambi for Petitioner 
G. Chinnaswamy, for Government Pleader, for 
Respondents. 


The Court made the following 


OrpER:—The petitioner was a clerk in St. 
Antony’s High School at Cape Comorin in Kan- 
akuma“ District. He became a member of the 
nyakumari Fishermen Co-operative Society 
inthe year 1958. The Director of Fisheries 
nominated him as the President of the said 
Co-operative Society under by-law 20-A of 
the by-laws of the society. He was the 
President till 30th June, 1963. Thereafter, by 
proceedings dated 8th July, 1963, the Director 
of Fisheries has nominated one Seshiah Arachi 
as the President. The petitioner was asked 
by the Assistant Director of Fisheries, Nager- 
coil by his letterdated 22nd July, 1963, to hand 
over charge of the Society to the newly nomi- 
nated President. The petitioner sent a reply 
that he had already handed over charge of 
the Society to one Thomas who claimedt o have 
been elected as the President. Thomas also 
sent a letter dated 20th November, 1963, to 
the Assistant Director of Fisheries stating that 
he has been elected as President of the Society 
by the poma body on 30th June, 1963, and 
that he taken charge of the Society from 
the petitioner. Since there was dispute in 
regard to the taking over charge of the Society 
by the newly nominated President, proceedings 
were taken under section 107 of the Madras 
Co-operative Societies Act (LIII of 1961) 
against the petitioner as well as the said 
Thomas. In those proceedings an order was 
passed by the District Magistrate directing 
the petitioner to hand over possession of the 
Society to the nominated President. The 
petitioner filed an appeal to the Sessions Court 
stating that he has already handed over charge 
oi the Society to one Thomas as he claimed 
to have been elected by the general body as 
President of the Society and, that, therefore« 
he is no longer in a position to hand over 
charge of the ociety to the nominated 
President. The Sessions Court, however 
dismissed the appeal. Subsequently, ona 
complaint filed by the Assistant Director of 
Fisheries under Section 101 of the Act, the 
petitioner was sentenced to pay a fine of 
Rs. 100 by the District Magistrate. On 
appeal, the fine was reduced to Rs. 25. The 
petitioner has duly remitted the fine. 


A BLQRANOE p. THE DIRECTOR OF SOHOOL EDUCATION (G. Kamanujan, J.) 


Sid 


2. Taking note of the fact that the 
petitioner has been sentenced to pay a fine of 
Rs, 25 in proceedings under section 101 of 
the Co-operative "S cieties Act, the Chief 
Educational Officer, Tirumelveli-2 directed 
the management of the School in which the 
petitioner has been working asa clerk to 
dismiss him forthwith Following that direc- 
tion, the District Educational Officer, Nager- 
coil insisted on the management dismissing 
the petitioner. The management, however, 
did not dismiss the petitioner but represented 
tothe District Educational Officer that the 
offence for which a fine of Rs. 25 was 
imposed on the petitioner is not an offence 
involving moral turpitude, that the offence 
for which the petitioner has been fined was 
only technical in nature and that in any 
event, the offence has nothing to do with his 
official duties as a clerk. Notwithstanding the 
said representation, the educational authorities 
insisted that unless the petitioner was dismissed 
from service, the grant-in-aid given to the 
school will be withheld. Since the manage- 
ment was unwilling to dismiss the petitioner 
as directed by the educational authorities, the 
Director of School Education by his letter 
dated 2ist April, 1973 sent an ultimatum to 
the school authorities in the following terms:— 


“Even though the District Educational 
Officer has directed to take appropriate 
proceedings against him several times, no 
action appears to have beeen taken against 
him. You are directed to take appro- 
priate action on the clerk within one week 
on receipt of this notice and report through 
the District Educational Officer. If you 
do not take further action on this matter, 
the staff grant for your school will be 


stopped.” 


Apprehensive of the threatened action by the 
Director of School Education to withhold 
payment of staff grant to the school, the 
a has approached this Court praying 
‘ora writ of certiorari to quash the order of 
the first respondent dated 2lst April, 1973. 


3. The petitioner’s case is that the disciplinary 
control only vests with the management and 
not with the respondents and, therefore, the 
respondents have no authority to direct the 
management to dismiss the petitioner. His 
further case is that the fact that he was 
sentenced to pay a fine of Rs 25in proceedings 
under section 101 of the Cooperative Societies 


3/8 


Act, has nothing to do with his conduct asa 
clerk and that the said offence, not involving 
any moral turpitude, cannot be taken’ into 
account either for initiating disciplinary 
proceedings or for punishing him. i 


4- In the counter-affidavit filed by the 
respondents, it has not been disputed that the 
disciplinary control over the petitioner is with 
the management of the school and not with 
them. But the stand taken by them is that so 
long as the school gets the grant-in-aid from the 
Government, the management is bound to obey 
their orders. It has been admitted that no 
specific rules havo been framed in the Private 
Secondary Schools Scheme to regulate the 
disciplinary proceedings in respect of the non- 
teaching staff in aided secondary schools and 
that the management has got the exclusive 
power to appoint, dismiss or punish the non- 
teaehıng staff. But it is said that the manage- 
ment of the school is to obey the departmental 
instructions issued from time to time since the 
school is getting the grant for non-teaching 
staff as well. It is not as if the first respon- 
dent directed a disciplinary enquiry to be 
initiated against the petitioner. By giving the 
direction to the management to dismiss the 
petitioner, the first respondent has assumed the 
role of the disciplinary authority whieh did 
not vest in him under the Private Secondary 
Schools Scheme. The mere fact that the grant 
ig given to the school for the non-teaching 
staff, does not mean that the first respondent 
has got the power to appoint, dismiss or punish 
the staff. Therefore, the direction given by 
the first respondent to the management of the 
school to dismiss the petitioner does not appear 
to be valid or tenable at all. Since the school 
gets grant-in-aid from the department, it has 
to obey the directions issued from time to time. 
But the directions can only relate to the eon- 
duct of the school and not in relation to the 
appointment and dismissal of the non-teaching 
stafl, as that power vests only with the manage- 
ment of the school. Further, the petitioner 
has not been found guilty of any misconduct 
in the discharge of his duties asa clerk either 
by the Criminal Court oc by the management 
ot the school which is the disciplinary autho- 
rity. The conviction for an offence under 
section 101 of the Act related to his conduct 
outside the official duties. In those proceed- 
ings, the dispute was whether the petitioner 
was in actual charge of the Society at the time 
when a new President was nominated. The 
petitioner’s case was that be has already handed 
over charge to a person who claimed to have 
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been élected as President by the general body 
of the Society. It it true ‘that the Criminal 
Court has held that the petitioner is bound to 
hand over charge to the nominated President. 
But in the circumstances of the case, it canno 
be said that the charge made against the peti- 
tioner involves any moral turpitude. There- 
fore, the direction given by the first responden 
to the management of the school to dismiss th 
petitioner cannot be sustained as legal. The 
writ petition is, therefore, allowed with costs. 
Couniael’s fee Rs. 100. 








R. S. 


Writ petition allowed, 


IN THE HIGH COURT OF JUDIOATUE 
MADRAS. 


PREsENT:—G. Ramanujam, Ẹĵ. 
Vaiyapori Paradesi Annadhana Chatram 


anu Dharmasthapanam by fit person 
T.V. Lakshminarayana Reddiar, 


Petitioner * 
De 
The Authorised Officer, Land Reforms, 
Cuddalore. Respondent. 


(A) Tamil Nadu Land Reforms Act (LVII of 
1961), section 2— Public trusi of a religious nature” 
—Creation of trust under a document—Charity to be 
perjormed under the dacnment more or less in the 
precincts of the temple—Charity whether a religious 
charitable trust. 


(B) Hinda Religious and Charitable Endowment Act 
X1X of 1961), section 3—Notification issued bp 
tate Government— Provisions ef Act made applicabel 

to instrtutron—Effect a ec ieann la expresa 

tion “‘as if it were ’— Meaning of. 


(C) Fixation of different ceiling extents between 
private and public trusts, if warranted, 


The document in question stated that certain 
properties had been purchased from public sube 
acriptions and endowed for the purpose of per- 
forming annadana dharmanm, that is feeding of 
the poor, in a place situated just opposite to 
Sri Prasanna Venkatachalapathi Temple. The 
document also provided for the method of 
selection of trustees and for the due adminis- 
tration of the trust. But the document did 
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not say that the poor feeding, which was the 
sole object of the trust, should be conducted in 
connection with any festival in the temple or 
that it was confined only to the worshippers of 
the temple. The poor feeding contemplated 
ander the documentdid not have any connec- 
tion with the temple for the festivals conducted 
therein. Charity referred in the document 
was unconnected with the temple and its 
affairs. Therefore it is clear that the trust as 
created under the original document Exhibit 
A-l dated 8th April, 1897, was purely ofa 
charitable nature. It cannot be said that 
merely because the poor feeding was done in 
a place just in front of the temple it would 
make a purely charitable trust into a religious 
and charitable trust. To make a charitable 
trust a religious trust as well, it must be shown 
that the object of the trust had some nexus 
or connection with the temple or its affairs or 
the worship or the conduct of the festivals 
therein. The document of trust did not 
restrict the poor feeding either to the 
worshippers or to the persons who resort to 
the temple for worship. Nor was it restricted 
to any festival or religious function offered in 
the temple. The trust in this case, as originally 
created, was only of a charitable nature and 
not a religious‘trust of a public nature. 

[Para. 4.) 
The effect of a notification issued under 
section 3 of the Tamil Nadu Act XIX -of 196] 
is not to change or alter the character of the 
trust, but to treat it as a specific endowment 
forthe purpose of the application of the 
provisions of the Act. This is clear from sub- 
section (3) of section 3 which says that ona 
notification issued by the Government under 
that sub-section extending all or any of the 
provisions of the Act to the charitable endow- 
ments, the provision so extended shall apply 
to such charitable endowment ‘‘as if it werea 
specific endowment”, The expression “as if it 
were” is of considerable significance. The 
use of the expression indicates that a charitable 
endowment is not treated as a specific endow- 
ment for all purposes but it has to be treated 
as a specific endowmentonly for the purposes 
of the application of the provisions of the Act 
under which the notification has been issued. 
Therefore, it is not possible to say that as a 
result ofthe notiifcation the petitioner-institu- 
tion, which was onlya charitable endowment, 
had automatically become a specific endowment 
or a religious institution. If it werea specific 
endowment, it will, of course, come under 
the definition of religious institution as defined 
in the said Act. But ‘having regard to the fact 
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that a charitable enduwmenthas to be treated 
as a specific endowment only for the purposes 
of the application of the Act but not for all 
purposes, the character of the institution 
cannot be said to have been changed by the 
issue of the notification under section 3, 


[Para. 6.) 


There is considerable force in the contention 
that while a private trust as a person is entitled 
to hold 15 standard acres, a charitable institution 
which is a public trust has been deprived of 
such benefit by restricting the ceiling area to 5 
standard acres and that this works considerable 
hardship on the institution. In fact there 
appears to be no basis for making the distinc- 
tion between the ceiling extents to be held by 
a private trust and a public trust. It is 
however a matter of legislative policy and it 
is for the legislature to consider the question. 


[ Para, 7.] 


Petition under section 83 of the Madras Act 
LVITI of 1961 praying the High Court to 
revise tha Order of the Court of the Subordi- 
nate Judge of Cuddalore, dated 10th 
ee 1976 and made in C.M.A.No 111 
of 1976. 


P.S. Ramachandran, for Petitioner. 


K. Venkataswami, Additional Government 
Pleader, on behalf of Respondent. 


The Court made the following 


Orver.—The petitioner herein is an institu- 
tion called Vaiyapuri Paradesi Annadana 
Chatram and Dharmasthapanam situate in 
Nellikuppam, Soath Arcot District. On the 
ground that the said institution is only of a 
charitable na.ure and not of a public religious 
character, its ceiling area has been fixed at 
five standard acres under section 5 (1) (2) of 
the Tamil Nadu Land Reforms Act LVIII of 
1961. 


2. The petitioner-institution has an extent of 
55-61 acres equivalent to 27.35 standard acres. 
Having regard to the fact that the ceiling arca 
for a trust of a public charitable nature is five 
standard acres, an extent of 22.35 standard 
acres had been treated as surplus, and the 
institution has been asked to surrender the 
said extent as surplus lands. i 


3. The claim put forward by the institution 
was two-fold. Firstly it contended that it ig 
a public trust of a religious nature and there- 
fore it is entitled to be exempted from the 
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provisions of section 2 of Tamil Nadu Act 
LVIII of 1961. Secondly, even assuming that 
the trust, as originally created by the founder, 
was only a charitable trust, as a result of the 
Government notifying the same under sec- 
tion 3 of the Tamil Nadu Act XXII of 1959, 
it should be taken to be a religious institution, 
These contentions having been rejected and 
the petitioner having been held to be entitled 
to hold only five standard acres as a public 
charitable institution, it filed an appeal before 
the Land Tribunal questioning the decision of 
the Authorised Officer. The Tribunal also 
agreed with the view of the Authorised Officer 
and held that the institution is only of a chari- 
table nature and nota public trust of a reli- 
gious nature so as to get the benefit of exemp- 
tion from the provisions of the Act. 
4. Before me Mr. P.S. Ramachandran, 
learned counsel for the petitioner, contends 
that though the documents under which the 
petitioner-truat has been created proceeds on 
the basis that it is purely of a charitable 
nature, still, having regard to the fact that 
the charity to be performed under the docu- 
ment is more or less in the precincts of the 
temple, it should be taken to be a religious 
‘trust. I have perused the document dated 
8th April, 1897, Exhibit A-1, under which the 
trust has been created. That document says 
that certain properties have been purchased 
from public subscription and they bave been 
endowed for the purpose of performing anna- 
dana dhatmam that is feeding of the poor, in 
a place which is situate just opposite to Sri 
Prasanna Venkatachalapathi temple. The 
document also provides for the method of 
selection of trustees and for the due adminis- 
tration of the said trust. But the document 
does not say that the poor feeding, which is 
the sole object of the trust, should be con- 
ducted in connection with any festival in the 
temple or that it is confined only to the 
worshippers in the temple. The poor 
teeding contemplated under the document 
does not have any connection with the temple 
or the festivals conducted therein. There- 
fore, the charity referred to in the docu- 
ment is unconnected with the temple and 
its affairs. Therefore, it is clear that the trust 
as created under the original document, 
Exhibit A-], dated 8th April, 1897, is purely 
of a charitable nature. Iam not inclined to 
agree with the learned counsel for the 
petitioner that merely because the poor feeding 
done in a place just in front of the temple 
i will make a purely charitable trust into a 
religious and charitable trust To make a 
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Charitable trust a religious trust as well, it 
must be shown that the object of the trust had 
some nexus or connection with the temple ot 
its affairs or the worship or the conduct of 
the festivals therein. As already stated, the 
document of trust doesnot restrict the poor 
feeding eitherto the worshippers or to the 
persons who resort to the temple for worship. 
Nor is it restricted to any festival or religious 
function offered in the temple. The authori- 
t ies below have, therefore, come to the right 
conclusion that the trust in this Case, as 
originally created, was only of a charitable 
nature and not a_ religious trust of public 
nature, 


5. This leads to the next contention of the 
learned counsel which is based on a notifica= 
tion issued the State Government under 
section 3 of the Tamil Nadu Act XIX of 1961. 
By a notification issued under the said section, 
the provisions of the said Act had been made 
applicable to the institution. Subsequent to 
the notification, the Area Committee appointed 
certain trustees for the said institution, exercis- 
ing its power under section 12 (2) of that Act. 
The said order appointing the trustees of the 
Area Committee was challenged before this 
Court in $. Krishna Reddiar v. Venkatakrishna 
Reddiar and others! and Rajagopalan, J., while 
quashing the said order appointing the trustces 
observed that on the notification of the Govern= 
ment, under section 3, the institution has 
become a religious institution, and that the 
Area Committee had no jurisdiction to appoint 
trustees to such religious institutions and, there- 
fore, the order appointing trustees by the Area 
Committee cannot be sustained inlaw. The 
said observation has been relied on by the 
learned counsel forthe petitioner in support of 
his stand that though the trust as originally 
created wasonly of a charitable nature, it 
became a religious institution as a result of the 
notification issued by the Government, under 
section 3 of the Tamil Nadu Act XIX of 1961, 
The question, is how far this contention of the 
yearned co could be accepted. 


6. Theeffect of the notification issued under 
section 3 of the said Act is not to change o 
alter the character of the trust, but to treat 
it as a specific endowment for the purpose of the 
application of the provisions of the Act. This i 
clear from subssection (3) of section 3 which sa 

that on a notification issued by the Government 


1. W.F. No. 977 of 1956, 
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under that sub-section extending all or any of 
the provisions of the Act to the charitable 
en lowments, the ‘provisions so extended shall 
apply to such chari able endowments “As if it 
were "as pecificendowment. The expression “as 
if it were” is of considerable significance. 
The use of this expression indicates that 
a charitable endowment is not treated as a 
specific endowment for all purposes but it has to 
be treated as a specific endowment only for the 
purposes of the application of the provisions of 
the Act under which the notification has been 
issued. Therefore, it isnot possible to say that as 
a result of the notification the petitioner-institu- 
tion, which was only a charitable endowment, 
had automatically haa a specific endow- 
ment or a religious institution. If it were a 
Specific endowment it will of course, come 
under the definition of religious institution as 
defined in the said Act. But having regard to 
the fact that a charitable endowment has 
tobe treated asa specific endowment only 
for the purposes oF the application of that 
Act but not for all purposes, I am of the 
view that the character of the institution can- 
ot be said to bave been changed by the issue 
of the notification under section 3. No doubt 
the observation of Rajagopalan J in the case 
referred to ‘above is to the effect that on a 
notification tbe institution will come under 
the definition of a specific endowment and as 
such, under the definition of a religious institu- 
tion. But the learned Judge was considering 
the applicability of the provisions of the Act 
to the institution with reference to the powers 
of the Area Committee to appoint trustees for 
the institution. There cannot be any dispute 
that for the purposes of the application of the 
provisions of the Hindu Religious and Chari- 
table Endowments Act, the institution should 
be deemed tobe a specific endowment. It is 
for that reason the learned Judge has proceeded 
to treat the petitioner-institution as a religious 
institution. Here we are not considering the 
applicability ofthe provisions of the Hindu 
Religious and Charitable Endowments Act 
to the institution. Weare concerned with 
-he applicability of the provisions of 
the Tamil Nadu Act LVIII of 1961 to the 
petitioner-institution and the mere fact that 
the institution has been treated asa religious 
institution for the purpose of another Act, on 
the basis of anotification issued under that 
Act, it cannot be said that the institution has 
become a religious institution as contended 
for by the learned counsel for the petitioner. 
The learned counsel for the petitioner 
then contends that while a private trust, as a 
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person, is entitled to hold 15 standard acres, a 
charitable institution which isa public trust, 
has been deprived of such a benefit by restr ct- 
ing the ceiling area to 5 standard acres and 
that this virtually works considerable hardship 
on institutions like the petitioner-institutfon 
which have been founded purely for charit- 
able purposes. According to the learned 
counsel, there is no basis for showing this 
hostile treatment as against public charitable 
trusts while the Legislature has chosen to give 
I5 standard acres for private trusts, not comin 

within the scope of section 5 (3-A.) There i 

considerable force in the said submission o 

the learned counsel. In fact, there appears t 

be no basis for making the distinction between 
the ceiling extents whichare to be held bya 
private trust and public trust and to deprive 
the public trust ofthe properties which have 
been endowed for ccharities by fixinga lower 
ceiling area. However, this is not a matter, 
for the Court. It being a legislatlvepolicy, it 
is for the Legislature to consider that question. 


8. Inthis view the Civil Revision Petition 


fails and is dismissed. There will be no order, 
as to Costs. 


RS. Petition dismissed. 
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IN THE HIGH COURT OF JUDIA- 
TURE AT MADRAS. 


PRESENT: —Natmar Sundaram, J. 


Duraisami Mudaliar Petitioner* 


V. 


Ramasami Chettiar and another 
Respondents. 


Civil Procedure Code A of 1908), Order 21, 
rule 97—Suit for declaration and possession 
of vacant site — Superstructure put up by 
defendant before institution of suit — Court 
directing judgment-debtor to remove super- 
structure—V ahdtty—Superstructure where put 
up by defendant during pendency of suit or 
after decree—Competence of executing Court 
to order removal or demolition. 


Where a Court directs by a decree or order 
that vacant possession of land should be 
given, that decree could be made effective by 
directing its own officer to remove the super- 
structure on it, and to deliver yacant posses- 
sion of the property to the decree-holder. 
It might not be necessary to have any speci- 
fic power is that behalf, and such a power 
was exercised in every case in which vacant 
possession was ordered. The power to 
remove the superstructures on the land was 
an incidental power necessary and ancillary 
to the power to deliver possession of the 
property. Should there be any obstruction 
within the meaning of Order 21, rule 97 of 
the Code of Civil Procedure, that has got to 
be dealt with specifically under the said 
provisions. [Para. 3.] 


There will not be any difficulty with refer- 
ence toa case where the superstructure 
came to be put up by the defendant either 
during the pendency of the suit or after the 
decree. In such a case, in execution of the 
decree for possession, the executing Court 
could order the removal or demolition of the 
construction made during the pendency of 
the suit or after the decree. [Para. 4.] 


Where, however, the superstrutures were 
put up before the institution of the suit and 
were not ordered to be removed as a part of 
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the mandate in the decree, the proper course 
in appropriate cases would be to direct the 
judgment-debtor to remove the superstruc- 
tures so put up by him so as to effectuate 
vacant delivery of the suit site to the decree- 
holder. [Para. 5.] 


Cases referred to:— 


K. Arumugham Naicker v. Sri Tiruvolluva 
Nainar Temple, I.L.R. (1955) Mad. 774: 
(1954) 2 M.L.J. 282: 67 L.W. 489: ALR. 
1954 Mad. 985; Narain Singh v. Imam Din, 
A.I.R. 1934 Lah. 978; Mohd. Ismat v. 
Ashiq Hussain, A.I.R. 1970 All. 648; Kauk 
Sike v. Ong Hock Sein, A.I.R. 1927 Rang. 
82. 


Petition under section 115 of Act V of 1908 
praying the High Court to revise the Order 
of the District Court, Coimbatore East at 
Erode, dated 31st August, 1978 and made in 
C.M.A. No. 118 of 1977 (in the Court of 
the District Munsif, Dharapuram, dated 12th 
October, 1977 E.A. No. 243 of 1977 in 
E.P. No. 155 of 1977 in O.S. No. 356 of 
1963). 


S. Sivasubramanion, for Petitioner. 
N. Vanchinathan, for Respondents. 
The Court made the following 


OrpeR.—The first deferdant/judgment- 
debtor in O.S. No. 356 of 1963 on the file 
of the District Munsif, Dharapuram, is the 
petitioner in this revision petition. The first 
respondent herein is the decree-holder/plain- 
tiff in the suit. Certain facts are not in dis- 
pute. The plaintiff obtained a decree declar- 
ing his tight over the suit vacant site and for 
possession of the same. Both the trial Court 
as well as the appellate Court made it clear 
that the decree for declaration and possession 
is referable only to the vacant site and not 
to the superstructure, which is said to be in 
the nature of a bunk shop and is said to have 
been put up by the first defendant even priot 
to the institution of the suit. No relief is 
said to have been claimed by the first defen- 
dant in respect of this superstructure. The 
a levied execution of the decree in 

.P. No. 155 of 1977. The first defendant 
filed E.A. No. 243 of 1977 praying for an 
order that the plaintiff is not entitled to pos- 
session of the superstructure mentioned in the 
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decree, Obviously thie is an attempt to 
stultify the execution of the decree for pos- 
session. The contention urged by the first 
defendant in the first Court as well as 
in the lower appellate Court is that in the 
absence of a decree directing the removal of 
the superstructure, the decree in the suit for 
delivery of possession of the suit site alone 
cannot be executed. Because this contention 
was not appreciated and accepted by the first 
Court as well as the appellate Court, the 
present revision petition has been preferred 
by the first defendant. The very same con- 
tention is being repeated before me. 


2. The question for consideration in this 
revision is when a superstructure has been 
admittedly put up by the judgment-debtor 
prior to the institution of the suit and the 
decree which comes to be passed in the suit 
does not direct the removal of the superstruc- 
ture while ordering the delivery of posses- 
sion, can the execution of the decree be denied 
to the decree-holder. 


13. The statutorv principle which has got ta 
be kept in mind is that where a Court directs 
by a decree or order that vacant possession 
of land should be given, that decree can be 
made effective by directing its own officer to 
remove the superstrttctures on it, and to deli- 
ver vacant possession of the property to the 
decree-holder. It may not be necessary to 
have any specific power in that behalf, and 
such a power is exerciséd in every case in 
which vacant possession is ordered. The 
power to remove the superstructures on the 
land is an incidental power; necessary and 
ancillary to the power to deliver possession 
of the property. If, however, should there 
jbe any obstruction within the meaning of 
[Order 21, rule 97 of the Code of Civil Pro- 
cedure, that has not to be dealt with specifi- 
cally under the said provisions. This has 
been recognised bv Satyanarayana Rao, J., in 
K. Arumugham Naicker and another v. Sri 
Thiruvalluva Nainar Temple by its Trustees. 
Of course, the learned Judge was concerned 
with a case, where the relationship of landlord 
and tenant prevailed and the proceedings were 
-one under section 41 of the Presidency Small 
Cause Courts Act. 


| 
| 
1 
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4. There will not be any: difficulty with re- 
ference to @ case where. the ` superstructures- 
came to be put up by the defendant either 
during the pendency of the suit or after the 
decree. In such a case, in execution of the 
decree for possession, the executing Court can 
order the removal or demolition of the con- 
struction made during the pendency of the suit 
or after the decree. Such was also the view 
expressed in Narain Singh v. Imam Din and 
that has been followed.by D. S. Mathur, J., 
in Mohd. Ismail v. Ashiq Hussain?, suggest-. 
ing ‘appropriate directions according to’ the 
needs gf particular cases. - s A 


5. Where, however, the superstructures 
were put up before the institution of the suit 
and were not ordered to be removed as a part 
of the: mandate in the decree, the proper course 
in appropriate cases would be to direct -the 
judgment-debtor to remove the superstructures 
so, put up by him so as to effectuate vacant 
delivery of the ‘suit site to the decree: 
holder. In Kauk Sike v. Ong Hock Sein® | 
Duckworth, J., passed an order in the second 
appeal as follows: 


“I modify the order of the lower Court by 
directing that the appellant to vacate’ the 
building on the land as soon as this order 
is communicated to him and that he be 
granted two months from this date within 
which, if he so pleased, he may dismantle 
the building and remove its material.” 


The directions adopted by Duckworth, J., 
were followed by D. S. Mathur, J., in 
Mohd. Ismail v. Ashiq Hussain? and the 
learned Judge observed that where the con- 
structions were made before the institution of 
the suit, the rule laid down in the Rangoon 
case could be adopted. 


6. I am inclined to follow the ratio enun- 
ciated by D. S. Mathur, J., in the Allahabad 
decision to the facts of the present 
case and that presents a workable solu- 
tion in a case like the present one where the 
superstructure was put up by the defendant 
before the institution of the suit and there is 
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an omission in the decree to direct its removal. 
If the above principle is kept in mind, I do 
not find that the judgment-debtor could put 
forth any tenable objection with reference to 
the execution of the decree as it now stands. 
I do not find any merit in the contention of 
the first respondent/revision petitioner and ac- 
cordingly this civil revision petition is dis- 
missed. But there will be no order as to 
costs. However, adopting the ratio set out 
above, the first defendant/judgment-debtor 
is granted four weeks time from today to 
remove the superstructure if he so desires. 
In case the first defendant/judgment-debtor 
does not remove the superstructure so as to 
facilitate delivery of vacant possession of the 
suit site to the decree-holder, the executing 
Court will deliver the property to the decree~ 
holder as it stands at the time of the delivery, 
leaving the decree-holder to decide as to how 
to deal with the superstructure. 


S.J. Petition dismissed. 
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IN THE HIGH COURT OF fUDICA-’ 
TURE AT MADRAS. 


Present :—7. Ramaprasada Rao, CJ. and 
S. Ratnavel Pandian, J. 


G. T. Venkataswamy Reddy, Prop., Sri 
Vinayaga Motor Service Appellant* 


Uv. á 


The State of Tamil Nadu, represented by 
the Secretary to Government, Home 
Department, Fort. St. George, Madras-9, 
and another Respondents. 


Constitution of India (1950), Article 226— 
Bus plying between Bangalore and Tirupattur 
—Permit for second bus obtained based on 
need and the travelling occupancy of the 
region—Grant of permit de hors inter-State 
agreement—Tax collected at both ends—Claim 
for. exemption at single point based on inter- 
State agreement — Claim negatived as grant 
was de hors the inter-State agreement — 
Mandamus refused. i 


l The appellant, after satisfying that there was 


need for a second bus over the route, namely, 
Bangalore to Tirupattur, secured a permit 
from the appropriate authorities under the 
Motor Vehicles Act in the State of Karnataka 
and again obtained a counter-signature from 
the authorities in the State of Tamil Nadu. 
This grant was previously based on need and 
the travelling occupancy of the region and 
had no relevancy to or reference to the inter- 
State agreement, dated 1st May, 1973. The 
appellant claimed for exemption and benefit of 
single point taxation pursuant to inter-State 
agreement. But the grant in question was- 
de hors the inter-State agreement. The 
appellant filed a writ petition against the State 
of Tamil Nadu and the State Transport Autho- 
rity at Madras to forbear from collecting 
Motor Vehicle Tax and to refund the tax al- 
ready colfected claiming benefit under the 
inter-State agreement. ‘The writ petition for 
issue of mandamus was dismissed and hence 
the appeal. 





*W-A. Nos. 427. and 428 of 1978 in W.P. Nos. 558 
and 55°%of 1978 respectively. Pore 
4th September, 1978, 


i i VENKATASWAMY REDDY J. STATS OF Tamtu NApu (Rumaprasada Rao, CH) 


Held; Exemptions were granted in the matter 
of payment of tax by ad specific language used 
in a particular statute or by an incidental 
contract. They cannot spring by necessary 
implication as in an exemption to pay tax 
there is no equity in it and there cannot be 
any intendment in it either. The purpose of 
the writ was ito compel action and riot to 
undo what had been done. In the instant 
case, it was clear that there was no duty en- 
Joined on the respondents to grant the benefit 
of single point taxation, for the grant which 
was made admittedly was not covered by the 
inter-State agreement and equally did not pro- 
vide for such an exemption. ‘There was al- 
ready one bus in operation pursuant to inter- 
State agreement. The second bus belonging 
to the appellant was put on the route and on 
the sector because of the need and was out- 
side the pale of the agreement. Such being the 
facts of this case, no writ of mandamus could 


issue, [Para. 2.] 
Appeal under clause 15 of the Letters 
Patent against the order of Mr. 


Justice Mohan, dated 20th April, 1978 and 
made in the exercise of the Special Original 
Jurisdiction of the High Court in Writ Peti- 
tion Nos. 558 and 559 of 1978, presented 
under Article 226 of the Constitution of India 
to issue a writ of (i) mandamus forbear- 
ing the second respondent herein from de- 
manding and collecting tax in view of the 
exemption under the inter-State agreement 
published in Tam Nadu Government Gazette 
Extraordinary, No. 139, dated 1st May, 
1975 for the bus MYA 2484 plying on the 
route Bangalore to Tiruppattur (W.P. No. 
558 of 1975 and (i) directing the first res- 
pondent to refund the tax of Rs. 37,840 paid 
by the petitioner for the quarter-ending 31st 
March, 1978 as the petitioner is entitled for 
exemption and benefit of single point taxa- 
tion pursuant to inter-State agreement Pub- 
lished in Tamil Nadu Government Gazette, 
Extraordinary No. 139, dated 1st May, 1973 
in its notification No. G.O. Ms. No. 1178, 
Home, dated 30th April, 1973 No. II-1, No. 
1909 (c) of 1973 Annextre-I, Clause VI re- 
lating to the bus MYA 2484 plying on the 
route Bangalore to Tiruppattur -(in W.P. 
No. 559 of 1978). 


D. H. Siddhalingappa, for Appellant. 
The Order of the Court was made by 
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RKamaprasada Rao, CJ.—These two - appeals 
arise out of a ..common---order-- of- a 
learned single Judge of this Court who refused 
to issue a writ of mandamus forbearing the 
second respondent before-him frem- demand- 
ing and collecting the motor vehicle tax, in 
view of the alleged exemption under 
the inter-Slate agreement published in 
the Tami Nadu Gazette, Extraordinary, dated 
Ist May, 1973, for the bus MYA 2484 plying 
on the route Bangalore to Tiruppattur and 
concurrently for the issue of a direction to the 
first respondent to refund a tax of Rs. 37,840 
paid by the appellant for the quarter ending 
31st March, 1978, as the appellant is entitled 
for exemption and benefit of single point 
taxation pursuant to the inter-State agreement 
as above. The ‘history of the grant need 
not be traced excepting to state that the 
appellant before us, after satisfying that there 
was need. for a second bus over the route, 
namely, Bangalore to Tirupattur, secured a 
permit from the appropriate authorities under 
the Motor Vehicles Act in the State of 
Karnataka and again obtained a counter- 
signaure from the authorities in this State also. 


. This grant was primarily based on need and the 


travelling occupancy of the region and had no 
relevancy to or reference to the inter-State 
agreement dated Ist May, 1973. It is con- 
ceded before us that in the inter-State agree- 
ment there was no provision for a second bus 
to operate on the same route. But the grant 
in question is de hors the inter-State agree- 
ment. This was because of certain proceed- 
ings which the appellant took in this Court 
in W.P. No. 3384 of 1973. In that writ 
petition, this Court directed the State Trans- 
port Authority to dispose of the application 
of the appellant for a fresh or a new grant 
for the very same route after considering the 
need etc., for the same. Though the State 
Transport Authority rejected the same ini- 
tially and the State Transport Appellate Autho- 
rity also concurred with the State Trans- 
port Authority, the High Court, in C.R.P. 
No. 3431 of 1974, remitted the subject-matter 
to the State Transport Appellate Tribunal 
for re-consideration. On such remand, the 
Appellate Tribunal allowed the appeal and 
granted counter-signature holding that there 
was need for an additional service to the route. 
Thus, it is seen that the present grant in 
favour of the appellant was because there was 
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need for additional service, on the route and 
it does not spring from the inter-State agree- 
ment as between the State of Tamil Nadu 
and the State of Karnataka, dated. lst May, 
1973, which provides for the grant of ona 
bus for operation on the above specified route. 
Under the inter-State agreement a benefit is 
provided to, the operator who gets a permit 
from one or the other of the State and equally 
the counter-signature from the other State, 
enabling the operator to have the benefit of 
single point” motor vehicles, taxation. This 
benefit is extended to both regular and tem- 
porary permits. The learned Judge when he 
was asked to issue a writ of mandamus as 
sought for, rightly held that the exemption 
from payment of tax will be for vehicles cov- 
ered by the reciprocal agreement and not to 
such of those permits granted outside its pur- 
view. It is in this perspective that Mohan, 
J., denied the rule and hence the appeals. ns 


2. -Learned counsel for the appellant ¢on- 
cedes, as we said, tbat this grant is outside 
the -context of the grant which could have 
been given under the inter-State agreement. 
Different and indeed independent considera- 
tions prevailed over the hierarchy of Tribu- 
nals functioning under the Motor Vehicles 
Act when they granted a second permit to the 
oppia to operate on thé very same route 
e hors the inter-State agreement. The 
basis of the grant was, need for additional 
service on the route. This cannot be mis- 
understood, therefore, as a grant which also 
could gain the benefit under clause (6) of the 
inter-State agreement, which runs as follows: 


“Transport Vehicles covered by counter- 
signature in, the reciprocating State shall be 
exempted from payment of motor vehicles 
tax to the reciprocating State. This bene- 
fit of single point taxation shall apply to 
stage carriages having both regular and tem- 
porary permits., In regard to other cate- 
gories of transport vehicles covered by 
counter-signature this benefit of single 

- point taxation shall apply only ‘if the vehi- 
cles have regular permits.” 


What is urged before us is that the above 
exemption could be extended even to grants 
granted de hors the inter-State agreement, so 
long as the route is covered ‘by such an agree- 
ment. Weare unable to agree. Exemptiong 
fire granted in the matter of payment of tax 
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by a sperie language used -in-2 particular 
statute or by an incidental-contract.- -They 
cannot spring by necessary implication as in 
an exemption to pay tax there is no equity in 
it and there -cannot be any intendment im it 
either. In so far as the grantin favour of 
the appellant is concerned-it is not stated 
before us that it was so granted subject to & 
condition that he need pay only a single point 
tax. - That is not the case either before the 
single Judge of this Court or before us. In 
those circumstances, the question is whether 
the exemption granted could be demanded 
through a writ of mandamus, It is by now 
well-settled that the applicant who seeks for 
a writ of mandamus should have a legal right 
to the performance of a non-discretionary 
legal duty by the person against whom a writ 
is sought: Even so, the right must be a 
public right and the duty to be enforced is of 
a public nature. An element of compulsion 
to perform the legal duty should be apparent 
on the record. The purpose of the writ is 
to compel action and not to undo what has 
been done. In all cases in which such an issu- 

ance is requested for, there should be a statu- 

tory duty on the part of the other party to be 
performed. In other words, it should be in- 
cumbent on the part of the other party to 
pérfarm the duty and then only a writ of 

mandamus which is a high prerogative writ 
could be granted as it cannot otherwise be 
granted as a matter of course. In the in- 
stant case, it is clear that there is no duty 
enjoined on the respondents to grant the 
benefit of single point taxation, for, the grant 
which was made admittedly is not covered 
by the inter-State agreement and equally does 
not provide for such an exemption. The said 
grant having been made or availed of in the 
ordinary course and having regard to the need 
in the particular sector of operation, it cannot 
be demanded as of right, for the respondents 
are not legally obliged to perform the duty 
of exempting the appellant from double point 
taxation; nor are they obliged to refund the 
amount already collected as if such collection 
is outside the pale of law. Mohan, J., there- 
fore, rightly held that there was absolutely 
no scope for invoking clause (6) of the agree- 
ment extracted above which would take in 
only cases of persons covered „expressly by 
the agreement. ‘There is already one bus in| 
operation pursuant to intér-Staté agreement. 


à 
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The second bus belonging to the appellant was 
put on the route and .on the sector because of 
the need and is outside the pale of the agree- 
ment.’ ‘Such being the- facts of this-case, no 
writ of mandamus can issue and rightly, 
therefore it has been refused by the learned 
_ single Judge. The writ appeals are dismissed. 


S.J. 


IN THE HIGH COURT OF JUDICA- 
TURE AT MADRAS. : 


PRESENT: —T. Ramaprasada Rao, CJ. 
N. Subbanna.. Petitioner* 
v. 


N. Seshagiri Rao and another 
f : Respondents. 


-Tamil Nadu Buildings (Lease and Rent) 
Control Act (XVIII of 1960), as amended by, 
Act (XXIII of 1973)—Appeal by un-success- 
ful tenant in eviction proceedings pending— 
Sale of building by landlord—Purchaser whe- 
ther can be impleaded as a party affected and 
continue proceedings. 


SUBBANNA U. SESHAGIRI RAO 


Petition dismissed. 





The purchaser of a property in, the course of 
proceedings under the Rent Control Act filed 
by his vendor against the tenant can be brought 
on record for the purpose of continuing the 
application filed by the quandom owner, name- 
ly, his vendor, and the mere fact that the 
tenant has at the instance of the quandom 
owner, attorned to the purchaser, who wishes 
to bring himself on record in those proceedings, 
would not be a material interdict which would 
prevent the subsequent purchaser ‘from being 
brought on record for continuing the proceed- 
ings either at the original stage or at the execu- 
tion stage. Manavar Basha v. Narayanan, 
(1961) 2 M.L.J. 176: 73 L.W. 692: A.LR. 


-1961 Mad. 200, relied on. [Para. 2.] 
Case referred to:— 
Manavar Basha v. Narayanan, (1961) 2 


M.L.J. 176: 73 L.W. 692: A.L.R. 1961 
Mad. 200. 


Petition under section 25 of the Tamil Nadu 
Buildings (Lease and Rent Control) Act 





*G, R. P. No. 980 of 1977. 
uLJ—49 


_ 28th September, 1978. 


„cation of the petitioner ‘for 
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(XVII of 1960), as amended by Act XXHT 
of 1973, praying the High Court to. revise the 
order of the Court of Small Causes, Madras 
(IV Judge) dated 10th February, 1977 and 
made in H.P. No.. 1978 of 1976 in W.R.A, 
No. 218 of 1976. i 


K. Kumeraswomy, for Petitioner. ` -° -~ 


A. Subrahmanya Iyer and M. . Kanakaraj, for 
Respondent. ; ES 


The Court made the following 


ORrDER.—The order of the Appellate Autho- 
rity against which, this civil revision petition 
has been filed is unsustainable, The, peti- 
tioner is the subsequent. purchaser of the 
property. which was in the occupation of the 
first respondent. The second respondent was 
the quandom owner of the property. 1 say 


quandom owner, because after filing the appli- 


cation for eviction against the first respondent 
and during the course of such proceedings, the 
second respondent sold the property to tha 
petitioner by a registered sale deed, dated 2nd 
‘July, 1976. Admittedly that was at a stage 
when the appeal filed by the unsuccessful 
tenant in the eviction proceedings was pending. 
The Appellate Authority dismissed the appli- 
his being brought 
on record in the appellate proceedings on the 
only ground that the Code of Civil Procedure 
was not applicable to proceedings under the 
Tamil Nadu Buildings (Lease and Rent 
Control) Act. ‘Reference was made to some 
Government order which appears to be irrele- 
yant. The question before me is whether the 
purchaser of a property, who has purchased 
the same during the pendency of some evic- 
tion proceedings filed by his yendor against the 
tenant, can continue the proceedings and whe- 
ther in such proceedings he can seek ‘for being 
impleaded as a party affected. Mr. Subrah- 
mania Iyer says that the appeal filed by the 
first respondent had already been dismissed 
and that therefore any adjudication on this 
question would be purely academic. Mr. 
Kumaraswamy, learned counsel for the peti- 
tioner, on the other hand says thet the execu- 
tion petition filed by the second respondent pur- 
suant to the dismissal of the appeal filed by 
the tenant was resisted again by the tenant on 
the only ground that the second respondent 
was no longer the owner of the property and 
that it had been sold already to the petitioner 
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herein, The tenant was therefore running 
from pillar to post so as to avoid eviction 
on all possible, but misconceived, 

As against such an order of dismissal made 
by the executing Court, it appears that the 
present purchaser intends to file a civil revi- 
sion petition as the person really aggrieved by. 
the said order. This is however, a different 
matter. But having regard to the history and 
course of this litigation, I am unable to agree 
with Mr. Subrahmania Iyer that the deci- 
sion on the question posed by me would be 
merely of academic interest. 


2. The purchaser of a property, in the course 
f proceedings under the Rent Control Act, 
be brought on record for the purpose of 
tinuing the application filed by the quan- 
owner, namely, his vendor, and the mere 
fact that the tenant has, at the instance of 
e quandom owner, attorned to the purchaser, 
ho wishes to bring himself on record in those 

ceedings, would not be a material interdict 
hich would prevent the subsequent purchaser 
from being brought on record for continuing’ 
e proceedings either in the original stage or 
t the execution stage. No more authority is 

uired for the proposition as nearly seven- 
‘teen years ago, this question was set at rest, 
after eminent counsel argued in this Court, on 
the very point now mooted before me, in 
Manavar Basha v. Narayanan, by Jagadisan, 
J., I am entirely in agreement with the ratio 
in that decision. Having regard to the 
continuance of the litigation in the manner 
referred to by me earlier, and as the interests 
of the petitioner are yet to be safeguarded in 
accordance with law-and in a manner known 
to haw, I set aside the order of the Court 
below and hold that the petitioner is a proper 
‘person to be impleaded in the above proceed- 
ings and he ought to have been impleaded as 
such. The Civil Revision Petition is accord- 
ingly allowed. There will be no order as to 
costs. 


R.S. 











————— Petition allowed. 


ee 


1. (1961) 2M.1.J. 176: 73 L.W. 692 1 ALR. 1961 
Med. 200. 
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IN THE HIGH COURT OF JUDICA- 
TURE AT MADRAS, 


Present:>—7. Ramaprasada Rao, CJ. 
S. Ratnavel Pandian, J. 


Savani Transport (P.) Ltd., represented 
by its Divisional Manager, S. M. S. Jain 
.. Appellant* 


and 


V. 


The Madras Aluminium Company Ltd., 
Coimbatore represented by its Director, 
Venkataswami Naidu and others 

.. Respondents. 


Civil Procedure Code (V of 1908), section 20 
— Jurisdiction of particular Court to hear 
disputes—Clause in contract of affreightment 
between parties relating to the matter fixing 
Bombay Court —Suit for damages filed in 
Coimbatore where defendant had a subordt- 
nate office—Maintainability of suit. 


The first defendant, a businessman of Eluru 
placed an order with the plaintiff at Coimba- 
tore for supply of goods. The order was 
transmitted to the latter’s factory at Mettur. 
The goods were delivered to the second defen- 
dant, a carrier, with head-office at Bombay 
and branch offices at Coimbatore and Mettur 
for being transported to Eluru. There was a 
clause in the contract of affreightment that 
the contract shall be deemed to have been 
made at Bombay and that Courts in Bombay| 
alone had jurisdiction to decide all claims 
arising under the consignment. In an action 
inter alia against the second defendant, the 
carrier, for damages brought in Coimbatore 
it was contended that the suit was not compe- 
tent as it should have been brought in Bombay 
only. 


Held: The contract of affreightment in the 
instant case came into effect consequent on 
negotiations either at Coimbatore or Mettur. 
The cause of action arose at Mettur. The 
concerned clause in the affreightment contract 
ought not to be interpreted to mean that the 
parties had contracted, specifically as to the 
choice of the Court in which they should, 
agitate. Such a choice will be available only 








* A. S. No, 13 of 1974. 25th Fay, 1978. 


ti SaVANi TRANSPORT (P| LTD. », MADRAS ALUMINIDM GO, LTD. (Ramaprasada Rao, QZ) 
when there are two competent Courts which 


can entertain a cause. That is not the case 
here. The Bombay Court is not the compe- 
tent Court so far as the cause of action which 
had arisen in this case is concerned. No 
question of choice was left to the parties and 
the clause relied on cannot apply. [Para. 3.] 


It is well-established that when there are two 
competent Courts which could entertain a 
cause of action, then the parties could make & 
choice on their own and vest the jurisdiction 
to adjudicate any dispute inter se amongst 
themselves in one of such competent Courts. 
Section 20 of the Civil Procedure Code pro- 
vides for suits to be instituted where the defen- 
dant resides or the cause of action arises, It 
is more for the benefit of the plaintiff who can 
find the defendant and institute the action 
at the place where he resides or where he 
_ carries on business. The Explanation to the 
section says that a corporation shall be deem- 
ed to carry on business at its sole or princi- 
pal office in India, or in respect of any cause 
of action arising at any place where it has 
also a subordinate office at such place. The 
Explanation is only explanatory of the situa- 
tion and the fiction that a corporation shall be 
deemed to carry on business at its sole or 
principal office is a general statement having 
tegard to the provisions of the Companies Act 
and the specific prescribed procedure in the 
Civil Procedure Code. But, the latter part 
of the Explanation makes it clear that, in 
respect of any cause of action arising at any 
place where it has also a subordinate office the 
cause of action should be deemed to arise at 
such place also. [Para. 3.] 


Hence, the plea that the suit should be brought 
only in Bombay, in the instant case and not 
in the Court at Coimbatore is not tenable. 

{Para. 3.] 


Appeal against the decree dated 29th Septem- 
ber, 1973 of the ITI Additional Subordinate 
Judge, Coimbatore in Original Suit No. 479 
of 1970. 


The Judgment of the Court was delivered by 


Ramaprasada Rao, CJ.—The second defen- 
dant, who was the carrier and who was not 
successful in O.S. No. 479 of 1970 on the 
file of the Subordinate Judge of Coimbatore, 
is the appellant. The plaintiff, whose head- 


a 
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office is at Coimbatore and factory at Mettur 
inter alta agreed to seli to the first defen- 
dant goods of the value of Rs. 63,038.01 and 
in pursuance of such an understanding it 
entrusted the said goods to the second defen- 
dant, who was the carrier and who was also 
having branch offices at Coimbatore and 
Mettur. It is common ground that the goods 
were loaded under Exhibits B-1 and B-2 which 
constitute the contract of affreightment. It 
was made clear even at the time of entrust- 
ment of the goods with the second defendant 
that the consignee was the Punjab National 
Bank at Eluru, where the first defendant was 
carrying op business, that the negotiable docu- 
ments were to be handed over. to the Punjab 
National Bank for collection and retirement 
of the demand draft representing the value or 
the price of the goods and that the documents 
of title to the goods ought not to be parted to 
any one other than the Punjab National Bank, 
who, for all purposes for this suit, could be 
described as the consignee. .It happened that 
the second defendant did not have a lorry of 
his own at the time when the goods were to be 
transmitted from Coimbatore to. Eluru and, 
therefore, he requisitioned the lorry belong- 
ing to the third defendant. It appears that 
D.W. 3 drove the vehicle and there is some 
dispute, as would be seen hereafter, whether 
it was D.W. 3, who drove the vehicle, who 
gave away the documents of clearance to the 
first defendant without reference to the consig- 
nee, or D.W. 4, who, according to the third 
defendant, was driving the vehicle. The fact 
remains that contrary to the express directions 
given by the consignor, namely, the plain- 
tiff, the second defendant.or his agents, whe- 
ther it is the third defendant’s driver or any 
other person, actually delivered the documents 
of title to the first defendant, who, without 
paying for the goods and without signing the 


. documents of title as was agreed to, took over 


the documents and failed to pay the price. 
The plaintiff, therefore, was obliged to call 
upon both the first defendant as well as the 
second defendant to account for the value of 
the goods—the first defendant as the person 
to whom the goods were delivered by the 
second defendant without the requisite autho- 
rity to do so, and as against the second defen- 
dant as the transporter of the goods who 
failed to adhere to the terms of contract of 
affreightment read slong with the instructions 
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which accompanied it, which compelled him 
to deliver the documents of title not to the 
first defendant but to the Punjab National 
Bank, which was the accredited consignee in 
the bargain. The suit was, therefore, laid 
by the plaintiff for the value of the goods. 
But it should be made, however, clear, as 
would be seen hereafter, that the second defen- 
dant, for reasons not very clear, collected two 
drafts and a cheque, as seen from Exhi- 
bits A-11, A-12 and A-13 obtained by him 
from the first defendant and then passed them 
on to the plaintiff towards the price of the 
goods. The cheque, which was enclosed along 
with Exhibit A-13 did bounce and on account 
of such failure of consideration of the negotia- 
ble instruments and also. because part of the 
price of the goods was not paid by the first 
defendant and additionally for the reason that 
the second defendant as a carrier was negligent 
in the discharge of his duties under the con- 
tract of affreightment and committed the 
plaintiff to loss, the suit was filed for reco- 
very of the unaccounted value of the goods 
against both the first and the second defen- 
dants. The first defendant remained ex parte. 
The second defendant, in the first instance, filed 
a written statement on 21st September, 1970 
raising various pleas on merits. On the eve 
of the trial of the suit, however, about three 
years later, he sought surprisingly enough, for 
permission to file an additional written state- 
ment and obtained such permission on 21st 
February, 1973. In the additional written 
statement the plea was that the Court 
at Coimbatore did not have the jurisdiction 
to entertain the claim as there was a clause 
which was printed at the back of Exhibit B-1, 
which stipulates that all disputes arising under 
or out of the contract of entrustment or 
affreightment shall be adjudicated by Courts 
at Bombay. After having filed the additional 
written statement, the second defendant once 
again, with the obvious intention of safe- 
guarding his rights, sought for permission to 
implead the third defendant and also for 
relicf as against the third defendant in case a 
decree is passed against him after trial. This 
was attempted under the special procedure 
available to a defendant in a litigation under 
Order S-A of the Civil Procedure Code. 
Tt -is common ground that the second defen- 
dant in that procedure, known as the third 
party procedure, claimed to be entitled to 
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contribution from or indemnity against the 
first defendant, who was already on record 
and the third defendant, whom he wanted to 
implead as a party to the action and ‘that 
third party summons was alsó issued. ,With 
such pleadings so completed, trial proceeded 
and the learned Judge negatived all the defen- 
ces of the second defendant and decreed the 
suit as against defendants 1 and 2 and would 
not agree with the claim of the second defen- 
dant that he is entitled to contribution from 
the third defendant under the third party 
procedure. It is as against this, the present 
appeal has been filed, 


2. We have not dealt with the merits of the 
case because they are not in dispute. In 
fact, learned counsel for the appellant confin- 
ed his contentions to five points before us. 
The first one was that it is only the Bombay’ 
Court which had jurisdiction to entertain the 
suit and the Court at Coimbatore could not 
entertain it and that the suit, therefore, was 
not maintainable. Secoridly, it was said that 
there is a misjoinder of causes of action. 
The third contention was that by acceptance 
of the drafts and the cheque, which were sent 
as enclosures to Exhibits A-11, A-12 and 
A-13, there has been a waiver of the second 
defendant’s liability by an overt act on the 
part of the plaintiff and, that therefore, no 
decree can be passed as against him. The 
fourth point was that the claim for interest 
as against him as if he is a primary party 
responsible to the plaintiff in the bargain is 
an extreme relief granted to the plaintiff. 
The last contention, which arose incidentally 
after the acceptance of the third party proce- 
dure by the trial Court, is that the third 
defendant also should have been made liable 
and should have been asked to contribute for 
payment of the decree which was passed 
against the appellant and the exoneration by 
the lower Court of the third defendant is wrong 
and, therefore, the judgment to that extent 
has to be interfered with. No other point 
either on merits or on law was argued before 
us. 


3. In so far as the first point is concerned, 
it is well-established that when there are two 
competent Courts which could entertain a 
cause of action, then the parties could make 
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a choice on their own and vest; the jurisdic- ` 


tion to adjudicate any dispute inter se amongst 
themselves in one of such competent Courts. 
The question, therefore, is whether the Bom- 
bay Court is a competent Court at all to enable 
the parties hereto to make a choice out of the 
Court in Bombay and the Court at Coimba- 
tore. The order was placed by the first 
defendant at Coimbatore, as is seen from 
Exhibit A-33. This order was transmitted 
to the plaintiffs factory at Mettur under 
Exhibit A-34. As the first defendant was at 
Eluru, a carrier was sought for. The second 
defendant, who was having various branch 
offices and his head office at Bombay, had a 
branch office both at Coimbatore as well as at 
Mettur. He was contacted, and the goods 
were handed over at the factory site at 
Mettur, as is seen from Exhibits B-1 and B-2. 
The principal contention of Mr. Varadarajan, 
learned counsel for the appellant, is that under 
Exhibit B-1 there is a reference to the condi- 
tions on the reverse and that this is to be 
found in a prominent part in the front por- 
tion of Exhibit B-1. The clause relied upon 
is that the contract shall bé deemed to have 
been entered into and made with the adminis- 
trative and Head Office of the company 


at Bombay ‘and that it is, therefore, 
expressly agreed that the ‘Courts in 
Bombay alone shall have jurisdiction in 


respect of all ‘claims and matters aris- 
ing under the consignment or of goods 
entrusted for transport. This is not @ con- 
tract which is enforceable in the eye of law. 
The plaintiff, who has the head office in one 
part of India, cannot of his own motion and 
without regard to the provisions of the Civil 
Procedure Code, say, that, notwithstanding the 
fact that his” commercial activities are ‘in’ any 
other State or in any other part of” the 
country, stich commercial activities and pro: 
blems arising thereunder ‘shall and should’ be 
adjudicated upon by the Bombay Courts and 
Bombay Courts alone. This is against the 
spirit of the law of contracts and against the 
prescribed procedure under section 20 of the 
Civil Procedure Code. Section 20 provides 
for suits to be instituted where the defen- 
dant resides or the cause of action arises. 
It is more for the benefit of the plaintiff who 
can find the defendant: and institute the ac- 
tion at the place where He resides or where he 
carries on business. No -doubt, the Expla- 


y 
+ 


_This is pressed into service. 


pation to section 20 says - -that a corporation 
shall be deemed to carry on business at its sole 
or principal office in India or in respect of 
any cause of action arising at any place where 
it has also subordinate office at such place. 
We are afraid 
this is against the appellant. The Explana- 
tion is only explanatory of the situtation and 
the fiction that a corporation shall be deemed 
to carry on business at its sole or -principal 
office is a general statement having regard 
to the provisions of the Companies Act and 
the specific prescribed procedure in the Civil 
Procedure Code. But the latter part of the 
Explanation makes it clear that, in respect of 
any cause of action arising at any place where 
it has also a subordinate office the cause of 
action should be deemed to arise at such place 
also. This is a case where the second defen- 
dant has no doubt his head-office at Bombay, 
but admittedly it has its subordinate office 
both at Coimbatore and a Mettur. It is as a 
result of the negotiations which took place 
as between the plaintiff on the one hand and 


the second defendant on the other, ‘either at 


‘Coimbatore or at Mettur, that the contract 
of affreightment has come into effect. There- 
fore, even on the Explanation relied upon by 
the learned counsel for the appellant the cause 
of action has arisen at Coimbatore. As al- 
ready stated, clause (17) at the back of 
Exhibit B-1 ought not to be interpreted to mean 
that the parties have contracted specifically as 
to the choice of the Court in which they should 
agitate. Such a choice, as we made it clear 
even in the beginning, can only be thought of 
when there are two competent Courts which 
can entertain a cause. That is not the case 
here. The Bombay Court is not the compe- 
tent ‘Court so ‘far the cause of action which 
has arisen in this case is concerned. It has 
arisen at a place where the subordinate office 
of the second . defendant is situate. There- 
fore, it has arisen either at Coimbatore or at 
Mettur. There was, therefore, no choice left 
to the parties such as the plaintiff and the 
second defendant to choose as between Courts 
in Bombay and at Coimbatore. Therefore, 
clause 17 would not be applicable to the facts 
of this case and even if it was intended that 
the second defendant made it obligatory that 
all disputes shall be adjudicated only in Bom- 
bay. by reason, of such a contract, then such a 
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contract is unenforceable because that contract 
does not reflect upon the intention of the par- 
ties in the matter of the election exercised as 
between them with regard to the choice of one 
of the competent Courts. We are unable, 
‘therefore, to agree with the first contentior 
|that the Coimbatore Court had no jurisdiction 
to entertain the claim. We may also add 
that the challenge’ against jurisdiction was 
hesitantly taken. We have already seen that 
for nearly three years the plea was not taken 
until an additional written statement was filed 
with permission: That was nearly three 
years after the filing of the original written 
statement. Even before us, in the grounds 
of appeal, there is no specific plea that the 
Bombay Court alone has jurisdiction to en- 
tertain the suit. We are not, therefore, 
satisfied that the plea that the suit is not 
maintainable in the Court at Coimbatore is 
sustainable. 


4. The second contention is that there is 
misjoinder of causes of action. We have 
seen that the suit itself is based on the plea 
that there has been a total loss to the plaintiff 
who entrusted their goods with the second 
defendant for carriage and which goods were 
wrongfully delivered by the agent of the 
second defendant to the first defendant, even 
though the specific named consignee was the 
Punjab National Bank. In these circumstan- 
ces, the plaintiff came to Court with two fac- 
tors which were known to him, firstly that his 
| goods have gone into the hands of the first 
defendant, who, even though, was aware of 
his responsibility to pay for it, did not pay, 
and secondly that it was due to the act of 
negligence on the part of the second defen- 
dant and/or his agents that the goods were 
delivered to the first defendant. The suit 
no doubt could be said to be for recovery of 
the part price of the goods. But the case 
of recovery of damages for the negligence on 
the part of the second defendant is so intri- 
cately connected with the main cause of ac- 
tion that it could be fairly presumed that it 
is such an integrated sequence of €vents that 
gives a cause of action to the plaintiff to file 
the present suit. It cannot, therefore, be 
said that impleading the first defendant as 
the person who is responsible for the payment 
of the price of the goods and making the 
second defendant also contemporaneously lia- 
ble for the loss occasioned to the plaintiff on 
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account of the nilsdelivery of the are 
sq far as under from one another that it could 
be said that there is no commensality in the 
cause of action as pleaded by the plaintiff. 
We are unable to agree that there is misjoin- 
der of causes of action. 


5. The third contention of the appellant was 
that by reason of the acceptance of the drafts 
find the cheque which were the enclosures to 
Exhibits A-11, A-12 and A-13, there has 
been a waiver of the second defendant’s res- 
ponsibility. This is based on the contention 
that the plaintiff having accepted the drafts 
and having been put on notice of the dis- 
honour of the cheque, he should be deemed 
to have exonerated the second defendant from 
further liability. This would be begging the 
question. The second defendant throughout 
was acting independently and was trying pro- 
bably to keep the fair name as a carrier by 
persuading the first defendant to pay for the: 
goods wrongfully delivered to him. It was 
this activity of the second defendant which 
resulted in the collection of the drafts and the 
sending of the cheque to the first defendant. 
It was not as if the first defendant volunteered, 
to pay the amount to the plaintiff and there 
has been an independent negotiation and re- 
sultant settlement between the plaintiff and 
the first defendant without reference to the 
second defendant. If at all any payment was 
received from the first defendant, either in 
the shape of drafts or by means of cheque 
which was ultimately dishonoured, it was only 
at the instance of the second defendant who 
assumed responsibility from the beginning and 
that cannot be understood, and much less 
misunderstood, as giving up of the rights 
which had already accrued in favour of the 
plaintiff as against the second defendant. 
Thus, therefore, there is no waiver of the 
right to claim loss from the second defendant 
as pleaded by him. : 


6. The next point urged was that the appel- 
lant is not liable to pay interest, as it is only 
the first defendant, who is primarily respon- 
sible. for non-payment of the price of the 
goods. We have already referred to the 
fact that the loss which was occasioned to 
the plaintiff in the instant case is not attri- 
butable solely to the non-payment of the price 
by the first defendant, but to the negligent 
act on the part of the second defendant and 
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or his agent. In that sense, therefore, if the 
second defendant is liable to pay the principal 
‘amount claimed, then it follows that he is 
liable to pay interest as well. 


7. The final contention of the second defen- 
dant is that the -lower Court was wrong in 
having exonerated the third defendant, though 
he was brought into the arena of the case 
under the special third party procedure. The 
merits have been fully considered by the learned 
Subordinate Judge, and we are not inclined to 
repeat them. What is relied upon by the 
appellant in Exhibit B-3, which, according to 
him, establishes that it was the driver of the 
third respondent who irregularly delivered 
the goods without regard to the plaintiff's 
mandate in the invoice that it should be so 
delivered to the consignee, the Punjab 
National Bank. It may be so. But the 
third defendant was only acting as the agent ` 
of the second defendant in the matter of the 
carriage of goods entrusted to him (second 
defendant). The third defendant was never 
in the picture. He was brought into the 
picture by the second defendant. In fact, 
he treated the third defendant independently, 
paid the freight charges payable to him, filed a 
small.cause suit O.S. No. 318 of 1970 on the 
file of the District Munsif, Eluru and made 
the first defendant liable for such freight 
charges paid by him to the third defendant. 
In all respects, therefore, the second defen- 
dant treated the third defendant as a party 
different from the parties to the main tran- 
sation. He only took him for purposes of 
carriage and if he had any independent cause 
of action against him, he could agitate it in 
other proceedings, but not in @ summary pro- 
cedure under the third party procedure. We 
are not expressing, however, an opinion on this 
finally, as it is not necessary to do so. The 
finding of the Court below is that Exhibit B-8, 
on which sole reliance is placed upon by the 
second defendant to make the third defendant 
liable for the said claim, has been found to 
be not acceptable. ` Though it has been signed 
by D.W. 3, yet it was brought out that he 


did not have any knowledge of its contents,’ 


as it was dictated by the second defendant's 
agent examined as D.W. 2: That was writ- 


ten in English and D.W. 3 did speak to- 


the fact that he was not awaré of its contents 
and that he'signed after the same was dictated 
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by D.W. 2. The finding of fact is that 
D.W. 3 did not have any knowledge’ of its 
contents. Even on a fair examination of — 
Exhibit B-8 it is seen that it was a typed 
letter in which the driver’s signature is taken. 
Factually we accept the findings of the Court 
below that the driver cannot be said to have 
had knowledge of the contents of Exhibit 
B-8 and that therefore, the third defendant 
cannot vicariously be made responsible for 
what his employer said in Exhibit B-8. 
Further, no negligence on the part of the 
third defendant or his driver has been esta- 
plished with, certainty and, therefore, the 
claim for indemnity or contribution, which 
could only be claimed by one defendant as 
against the other in the third party procedure, 
is not sustainable. The lower Court was 
right in having exonerated the third defen- 
dant. S ak 


8. Tr’ the result, the appeal fails and it is 
dismissed. In the. circumstances there will be 
no order as to costs. 

—— Hope dismissed. 


392- 
INTHE - HIGH COURT OF JUDICA- 
TURE AT MADRAS. 

PRESENT :—-S. Nainar Sundaram, J. 


M. S. Narayana Iyer 


Petéttioner* 
v. 
A. C. A. Funds, Palayamkottai and 
others 
poo Respondents. 


Provincial ` Insolvency Act (V of 1920), 
séctions 10, 14 and 25—Scope and applicabi- 
lity—Petition by debtor for adjudication— 
Plea of inability to pay the debt—Nature of 
enquiry by the Court. 


Inability to pay debts is made a condition 
precedent in the presentation of a debtor's 
petition. The Court has got to be satisfied, 
of course, prima facie that the debtor is not 
in a position to pay his-debts. An enquiry 
by. the Court will not exclude an investigation 
of the fact for itself. Of course the Court 
is not required to go into an elaborate en- 
quiry as to the validity or otherwise of the 
debts and it is sufficient if the Court is satis- 
fied prima faice about the inability of the 
debtor to pay his debts. If a debtor fails to 
make out a prima facie case, his petition must 
fail. The question of abuse of process of 
Court and the question of genuineness of the 
debts are not very germane for consideration 
of a debtor’s petition under the provisions of 
the Provincial Insolvency Act. At the same 
time, it is not for the Court under the first 
proviso to section 75 (1) of the Act, to 
interfere with the appreciation of materials 
considered by the Court unless it is possible 
to hold that the decision of the Court below 
is not in accordance with law. [Para. 15.] 


‘Cases referred to:— 


Chhatrapat v. Kharag, (1917) 44 I.A. 11: 
32 M. L. J. 1: A. I. R. 1916 P.C. 64; 
Lakshminarayana  Aiyar v. Subramania 
Aiyar, (1923) 45 M.L.J. 129: A.I.R. 1923 
Mad. 585; Ramasam v. Narayanasam, 
(1925) 48 M.L.J. 100: 21 L.W. 318: A. 
I.R. 1925 Mad. 483 (2); Narayanappa v. 


— ee [lM 





*C.R.P. No. 107 of 1979. 27ih January, 1978, 


ae ` < THE MADRAS LAW JOURNAL REPORTS 


" 11979 


Bheemappa, (1926) -24-L.W.-219: A.I.R. © 
1926 Mad. 494; Perianambi v. Narasimha 
Aiyar, (1928) 56 M.L.J. 597: A.I.R. 1928 
Mad. 1193; Venkatachala Udayar v. Kasi 
Pandaram, (1964) 1 M.L.J. 261; Krish- 
nappa v. Kasi Viswanathan, (1966) 1 M.L. 
J. 210: 78 L.W. 648: A.I.R. 1966 Mad. 
331; Mohanakrishnan v. Gopalaswami Naidu, 
(1969) 2 M.L.J. 140; Lingasami Goundar 
v. Subramanian, (1974) 2 M.L.T. 166; 
District Official Receiver v. Lakshmi Ammal, 
(1974) 2 M.L.J. 397; Malini Naicker v. 
Seth Manghraj, (1969) 2 S.C.J. 831: (1970) 
1 An.W.R. (S.C.) 1: (1970) 1 M.L.F. 
(S.C.) 1: (1969) 3 S.C.R. 898: A.I.R. 
1969 S.C. 1344. 


Petition under section 75.(1) of Provincial 
Insolvency Act praying the High Court to 
revise the Order of the District Court, Tiru- 
nelveli, dated 25th April, 1974 and made in 
C.M.A. No. 88 of 1973 (I.P. No. 17 of 
Behe Additional Subordinate Judge, Tirunel- 
veli). ` 


T. R. Mani, for Petitioner. 


S. Umapathy of M|s. Raj & Raj, for 1st 
Respondent. 


K. Kumaraswami Pillai, for 4th Respondent. 
S. Desikan, for 6th Respondent. 


Francis Rayan, for 9th Respondent. 
The Court made the following 


Orprer.—The petitioner-debtor in I.P. No. 
17 of 1972 on the file of the Subordinate 
Judge, Tirunelveli is the petitioner in this 
revision. The said petition was filed by him 
under sections 10 and 13 of the Provincial 
Insolvency ‘Act (hereinafter referred to as 
‘the Act’) to adjudge him an insolvent on the 
ground that his debts exceeded his assets 
and hence he was imable to pay them. He 
set forth the necessary particulars in support 
of his case.” Some of the creditors, who were 
arrayed as respondents, contested the said 
petition by saying that the debtor had enough 
means to pay off all his debts; and they pro- 
jected the necessary particulars in “support 
of their contentions. The Subordinate Judee, 
Tirunelveli mooted “out for considération the 
point as to whether the pétitiorier|debtor has 
prima facie established that he äs':unablė to 
pay off his debts from the available sources. 
Evidence, oral and documentary” was adduced 
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both by the petitioner-debtor and the respon- 
dents-creditors. On an investigation of the 
materials placed before him, the Subordinate 
Judge came to the conclusion that the peti- 
tioner-debtor is possessed of sufficient means 
to pay off his debts, and there is no need to 
adjudge him an insolvent and in that view, 
dismissed his petition. 


2. Agegrieved by the above decision, the 
petitioner-debtor filed an appeal, C.M.A. No. 
88 of 1973, which came to be heard and dis- 
posed of by the District Judge Tirunelveli on 
25th April, 1974. The appellate Court for- 
mulated for consideration the point as to 


whether the petitioner-debtor is prima facie ` 


unable to pay his debts, and on consideration 
of the materials on record, found the point 
against him and dismissed the appeal. The 
present revision is filed by the petitioner- 
debtor against the said orders, under section 
75 (1) of the Act. 


3. Mr. T. R. Mani, learned counsel for 
the petitioner, would contend that the Courts 
below have transgressed the rules of conside- 
ration of the questions involved in a debtor’s 
petition under sections 10, 24 and 25 of the 
Act and hence the orders of the Courts 
below stand vitiated. The learned counsel 
relies on the following decisions in support 
of his contentions: i T 


In Chhatrapat v. Kharag', it is stated: 
“The Provincial Insolvency Act entitles a 
débtor to an order of adiudication when 
its conditions are satisfied. ‘This does 
not depend on the Court’s discretion, 
but is a statutory right: and a debtor 
who’ brings himself properly within the 
terms of the Act is not to be depriv- 
ed of that right on so treacherous a 
ground as an abuse of the process of the 
Court. Anv misconduct of a debtor is to 
be visited with its due conseatiences at the 
time of the debtor’s application for dis- 
charge and not on the initial proceeding”. 


5. In Lakshminatayana Aiyar v. Subra- 
mania Aiyar?, referring to the proviso to 
section 24 (1) (a) of the Act, it was pointed 
out that the debtor can be required to furnish 
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only such proof ab to satisfy the Court that 
there are prima facie grounds for believing 


his allegation. 


On the admitted facts, it was 


found that the debtor’s debts amounted to over 
Rs. 40,000 and his assets to over Rs. 51,000 
and that the properties which constituted his 
assets were under attachment and presumably 
would be, sold, and it was accordingly not 


possible for the 


debtor to realise the price 


for himself or to use them for the payment 
of his debts; and hence there was sufficient 
prima facie proof of inability to pay debts. 


5. 


In Ramaswami v. Narayanasami?, I find 


from the facts stated therein that originally 
one creditor filed the petition, that afterwards 
three more petitioners were added, and one 
creditor opposed the petition and a Division 
Bench of this Court held: i 


“Where the insolvent himself gives evidence 


' saying that he is unable to pay the debts and 


6. 


where the situation is as if he is himself 
the petitioner, there is no purpose in closely 
scrutinizing the acts of insolvency”. 


sion Bench of this Court discountenanced an 
enquiry as to the reality of some of the debfs. | 


7. 


In Perianambi Srirangachariar v. Nara- 


simha Aiyar?, Devadoss, J., pointed out that 
the proof that is required of a debtor, who | 


filed an application to be adjudicated 


an ' 


insolvent, that he is unable to pay his debts, ' 


is only a prima facie proof. 


8. 


In Venkatachala Udayar v. Kasi Panda- 


ram‘,Venkatadri, J., was concerned with a 


case where 


apart from the fact that the 


debtor applied for adjudication as insolvent on 
the ground of inability to pay his debts, the 
opposing creditor having obtained-a decree 
against the debtor was taking execution by way 
of arrest, and the learned Tudve held that it is 
not necessaty for the debtor to prove each and 
every debt mentioned by him. ' 


9. 


In Krishnappa v. Kasi Viswanathan’, 


Natesan, J., laid down that where `a debtor 
eS, 


1, (1925) 48 ML.J. 100: 21 L.W: 318: ALR. 


1925 Mad. 483 (2) 


2. (1926) 24 L.W. 219: A.I.R. 1926 Mad. 494. | 
3. (1928) 59 M.L.J. 597: A.I.R. 1928 Mad. 1113. 


4 (1964) 1 M.L.J.261. : ete 
5. (1966) 1M.LJ. 210; 73.L.W. 648: ALR. 1966 
Mad. 331, : i 


In Nearayanappa v. Bheemappa?, a Divi- 
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applies for adjudicating himself as insolvent, 
all that the Court has to see is whether there 
is compliance with the provisions of sec- 
tion 10 of the Act, and the statutory right of 
the debtor cannot be deprived of on the ground 
that it is an abuse of the process of Court. 


10. In Mohanakrishna v. Gopalaswams 
Naidut, Ramaprasada Rao, J., referring to a 
debtor’s petition, observed : 


“when once he satisfies the prescribed condi- 
tions which the Legislature has set asa 
sine qua nom enabling him to get himself 
adjudicated an insolvent, the Court has no 
option except to consider. his request and 
grant the prayer, the other requirements 
being satisfied”. 


11. In Lingasami Goundar v. Subramanian’, 
Ramaprasada Rao, J., while defining the scope 
of enquiry under section 24 of the Act, laid 
down: 
“When the statute uses the word prima facie 
grounds ‘for believing the statement of the 
debtor of his inability to pay his debts, the 
degree of the burden of proof that is called 
for by the statute is not to be equated to 
the degree of proof as is always necessary 
in an ordinary civil litigation............ 
In my view such a detailed examination is 
not warranted. Ifa person approaches the 
Court bv inflicting on himself the ignominy 
of his mability-to pay his debts and in conse- 
quence seeks for an order adjudicating him 
insolvent, then, unless there is strong evi- 
dence to disprove stich a voluntary confes- 
sion made by him, the Court need not at 
that stage employ itself in a deep enquiry 
regarding the opulence of the debtor and 
his ability to pay his debts. A summary 
enauiry is indicated: prima facie proof is 
called for and if that is undertaken and if 
a decision is rendered by the appropriate 
Court, then it cannot be said such an 
order is without jurisdiction or suffers from 
any material irregularity. The High Court 
also, under section 75 (1) of the Act, is 
only expected to see whether the order of the 
appellate Court is in accordance with law 


1. (1969) 2 M.L.J. 140, 
2. (1974) 2 M.LJ. 166, 
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or not. The lower Court says that prima 
facie it is satished that the respondent is 
unable to pay his debts. This is a finding 
based on appreciation of material consi- 
dered by the Court below. The order other- 
wise cannot be said to be not in accordance 
with law”. 


12. With regard to the scope of interference 
under section 75 (1) proviso of the Act by 
the High Court, in revision, certain princi- 
ples have been recognised and laid down 
by this Court as well as the Supreme 
Court. It will be pertinent to refer to the 
dictum laid down by Ramaprasada Rao, J., in 
District Official Receiver v. Lakshmi Ammal, 
wherein the learned Judge observed: 


“The scope of the powers of the High Court 
under section 75 (1) of the Provincial 
Insolvency Act is narrow. Interference is 
possible by the High Court against the order 
of the District Court only on a question of 
law, The findings of fact rendered by the 
tribunals, created under the Act are findings 
which are final provided for in section 75 . 
(1) itself”. 


13. In Malini Naicker v. Seth Mongiray', 

while defining as to when a decision will be 
not “according to law” within the meaning of > 
section 75 (1), proviso (1) of the Act, the 
Supreme Court laid down that a decision being 
contrary to law as provided in section 100 
(1) (a) of the Civil Procedure Code is not 
the same thing as a decision being not 
according to law as prescribed in the first 

proviso to section 75 (1) of the Act. It 
has been further laid down that a wrong 
decision on ‘facts by a competent Court is 

also a decision according to law and if the 

Legislature intended to confer power on 
the High Court under the first proviso to 

section 75 (1) of the Act, to re-examine both 

questions of law and fact, it would have con- 
veyed its intention by appropriate words as 

has been done under various other statutes. 

As to when a decision would be not “accord- 

ing to law”, the Supreme Court observed as 

follows: 


——— 
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“Though it may not be possible to give an 
exhaustive definition of the expression 
“according to law” instances in which the 
High Court may interfere under the provi- 
sion can be given. They are cases in which 
the Court which made the order had no 
jurisdiction or in which the Court has based 
its decision on evidence which should not 
have been admitted, or cases where the un- 
successful party has not been given a proper 
opportunity of being heard, or the burden 
of proof has been placed on the wrong 
shoulders. Wherever the Court comes to 
the conclusion that the unsuccessful party 
has not had a proper trial according to law, 
then the Court can interfere. But, the 
Court ought not to interfere merely because 
it thinks that possibly the Judge who heard 
the case may have arrived at a conclusion 
which the High Court would not have 
arrived at”. 


14. Keeping the ratio laid down by the above 
decisions in mind, we find that certain princi- 
ples do emerge with reference to the consi- 
deration of the questions involved under the 
provisions of the Act with regard to a peti- 
tion for adjudication filed by the debtor on 
the ground that he is unable to pay his debts. 
Inability to pay the debts is made a condition 
precedent in the presentation of a debtor’s 
petition, The Court has got to be satisfied, 
of course, prima facie that the debtor is not 
in a position to pay his debts. An enquiry 
the Court will not exclude an investigation 
of the fact for itself. Of course, the Court 
is not required to go into an elaborate enquiry 
as to the validity or otherwise of the debts 
and it is sufficient if the Court is satisfied 
prima facie about the inability of the debtor 
to pay his debts. If a debtor fails to make 
out a prima facie case, his petition must fail. 
The question of abuse of process of Court and 
the question of genuineness of the debts are 







ot very germane for consideration of a ` 


debtor’s petition under the provisions of the 
Act. At the same time, it is not for this 
Court, under the first proviso to section 75 
(1) of the Act, to interfere with appreciation 
of materials considered by the Court unless 
it is possible to hold that the decision of the 
Court below is not in accordance with law. 
As for instances when the decision of the 
Court can be said to be not “according to 
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law” guidelines have been set down by the 
decision of the Supreme Court in Malini 
Naicker v. Seth Manghraj*, referred to above. 


15. I have been taken through the orders 
of the two Courts below and I cannot say 
that the Courts below have transgressed the 
limits of the scope of enquiry into a debtor’s 
petition as laid down by the judicial prece- 
dents referred to above. The Courts below 
have correctly set out the point for considera- 
tion, vig., as to whether the debtor has prima 
facie established that he is unable to pay off 
his debts. It is not as if a consideration of 
this question will not involve some amount of 
enquiry and an investigation is totally exclud- 
ed. In fact, in an enquiry, an investigation, 
of course not a deep one, is expected of the 
Courts when they enquire into a debtor’s peti- 
tion for self-adjudication. I am not able to 
persuade myself to hold that the enquiry held 
and the consideration of this question by the 
Courts below have transgressed the principles 
set out above. The two Courts below having 
found that it cannot be held that the debtor 
is prima facie unable to pay his debts, it is not 
competent, in the exercise of the revisional 
jurisdiction under the first proviso to sec- 
tion 75 (1) of the Act, to interfere with 
such decisions. In this view, the revision is 
dismissed, but there will be no order as to 
costs. 


R.S. ——— Revision dismissed. 
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IN THE HIGH COURT OF JUDICATURE 
AT MADRAS. 


(Appellate Jurisdiction.) 


Present:—T. Ramaprasada Rao, CF. and 
S. Ratnaysl Pandian, 7. i Hes 
M.S.N.Pandia Nadar Appellant” 


v 


The Collector of Madurai and another 
Respondents. 


(A) Natural  justice— Principles— Violation alleged 
Possession and cultivation of land by ‘P? pursuant 
toan earlter order of the Government as lessea for the 
Purpose of cardamom cultipation—Lease for a period 
of ten years—No default by lessee —QGopeinment 
nolice asking lessee to transfer the land to the 
Forest Department for preservation of shola land and 
hill atmosphere—Notice whether liable to be quashed, 


(B) Constitution of India (1950), Article 226— Duty 
of the Gourt to see whether the grantor acted within the 
Sramework of the grant. > 


(O) Maxim ~-“Audi alterem partem’—Afplica- 
bility. ` 
Natural justice has often been described as not 
being a principle which has to be tested by 
aubjective standards but ought to be used 
with a certain amount of specificity and 
objectivity’ In a contract like the oné under 
consideration, wheu a right is reserved by the 
grantor to snap the lease during the tenure 
of the lease. then it cannot be said that the 
grantee had in him the vested right which he 
ean: claim until the priod of expiry of the term 
of the lease granted under the original 
Government Order. The very fact that the 
appellant was conscious of the terms of the 
contract whereby it could be snapped after 
giving him three months’ notice by the grantor 
presumes that it is a fallible right and not an 
infallible one for him to treat it as having been 
interfered with, if such a right is disrupted by 
an overt act on the part of the grantor as a 
result of an action expressly contemplated 
under the terms of the contract. It only 


remains for a Court of law exercising jurisdic- 


tion under Article 226 of the Constitution to 
seo whether the grantor has acted within the 
framework of the grant and if such action has 
been taken and is provided for under the 
grant, then no question of violation of the prin- 
ciples of natural justice would arise. Even £0, 
the principles of audi alterem partem would not 
arise for the simple reason that no question of 
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hearing the lessee does arise in a case if such 
contract contemplated thecessation of contrac 
tual right by the grantor giving a three months’ 
notice to the lessee and thus putting 
an end to the contract. So long as sucha 
condition in a contract is valid and enforce- 
able, violation of the principles of natural 
justice cannot be urged or put in fore-front for 
opposirg such an act on the part of the 
severed the ties of contractual 
relationship as per the provistons of the con- 
tract itself. [Para. 3.] 


Appeal under Clause 15 of the Letters Patent 
against the Order of Mr. Justice Ramanujam, 
dated 5th Janvarv, 1979 and made in the 
exercise of Special Original Jurisdiction of the 
-High Court in Writ Petition No. 13 of 1979 
presented under Article 226 of the Constitution 
of India, to issue a writ of certiorari calling for 
the records of the Collector of Madurai relat- 
ing to the order R.O.C. No. J9/)78829/G/78. 
dated 7th October, 1978 and quash the 
same as illegal and without jurisdiction. 


H V. Krishnan, for Appellant. 


Sb Judgment of the Court was delivered 
y 


Romaprasada Rao, C}.—This appeal is against 
theorder of Ramanujam, J., in Writ Peti- 
tion No. 13 of 1979 wherein the appellant-peti- 
tioner sought for the issue of a writ of certiorari 
to quash a notice dated 7th October, 1978 
fasued by the first respondent stating that the 
Government accepted the recominendation of 
the Additional Collector, Madurai and 
endorsed by the Board of Revenue that the 
land now under cultivation and in the posses- 
sion of the appellant pursuant to an earlier 
G.O., R.O.. No.104151/G/75.J9, dated 4th 
June, 1975 as lessee thereof, for the purpose 
of cardamom cultivation, be transtered to the 
forest department in order to preserve the 
shola land and hill area atmosphere. This 
notice was challenged by the appellant on 
three grounds, firstly that the original lease 
covered by G.O.R.O.C.No. 104151/G/75.J9, 
dated 4th June, 1975, enabled him to remain 
in possession as lessee for the purpose of rais- 
ing cardamom for a period of ten years and 
that he having not committed any default 
conceivable under tbe ‘contract, the ‘sudden 
order of remand without giving him an oppor- 
tunity to explain himself is: irregular, secondly 


i] 
that the Government acted mala fide in having 
singled out the appellant for resuming ‘the 
land while ‘the other lessees have not 
been disturbed for the said purpose, and 
thirdly, it is‘said, that cardamom being a 
foreign exchange earner, it was not in public 
interest for the Government to snap the 
leaie prematurely and thus make a dent. in 
the national economy of the country. 


2. As regards the first point, Ramanujam, J., 
referred to the conditions under the contract 
and found that the respondents had the right 
to terminate the lease after giving three months’ 
notice and it is not in dispute that such a 
notice was given to the appellant. In these 
circumstances, he would not agree with the 
appellant that there was a failure of the 
principles of natural justice; in that an adequate 
opportunity was given to the appellant to 
state hiscaso advocating against resumption. 
As regards the complaint based on mala fides the 
learned Judge was of the view that there is 
not enough material on record to show that 
Government had singled out the appellant alone 
for the purpose of resuming the lands, for, he 
expressed that it is not possible at this stage 
to say that the Government may not take 
_ action against similar lessees in the locality 
The third contention before us is a new one 
which was not apparently placed belore the 
learned single Judge. 


3. The same contentions are repeated before us. 
Natural justice has often been described as not 
being a principle which has to be tested by 
subjective standards but ought to be used with 
a certain amount of specificity and objectivity. 
In a contract like the one under consideration, 
when a right is reserved by the grantor to snap 
he lease during the tenure of the lease, then 
ıt cannot be said that the grantee had in him 
he vested right which he can claim until the 
period of expiry of the term of the lease 
zranted under the original Government order. 
[he very fact that the appellant was conscious 
at the terms of the contract whereby it could 
be snapped after giving him a three months’ 
aotice by the grantor presumes that itis a 
iallibls right and not ao infallible one for him 
to treat itas having been interfered with, if 
ch aright is disrupted by an overt act on 
the part of the grantor asarcsult of an action. 
expressly contemplated under the terms of the 
tract. It only remains for a Court of law 
xercising jurisdiction under Article 226 of the 
Constitution to see whether the grantor has 
cted within the framework of the grant and if 
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such action has been taken and is provided for 
under the grant, thea no question o! the viola 
tion of the principles of natural justice woulu 
arise. Even so the principles ot aud: altere 


bariem would not arise for the simple reason 


that no question of hearing the iessce doc 
arise in a case if such a contract contemplates 
the cessation of conti actual right by the grantor: 
giving a three months’ notice to the lessee anu 
thys putting an end to the contract. So long aa 
such a condition in a contract is valid ana 
enforceable, violation of the principles of natu 
ral justice cannot be urged or put ın the tore- 
front tor opposing such an act on the part or 
the grantor who severed the ties of contractual 
Telauonship as per provisions of the contract 
itself. We are unable, therefore, to accede tu 
the first contention. 


4. Asregards the second contention based 
on mala pide, the only ground on which it 
is founded 18 that the petitioner’s lands in the 
vicinity were acquired for a public purpose and 
that the petttioner opposed such an acquisition 
and on account of such opposition, the respon- 
dents have taken this drastic measure of 
terminating the contract of lease. Apart from 
the tact that this is a far-fetched contentuon, 
the appellant-petitioner has not established 
that he has been singled out for the purpose 10 
question, As the learned single Judge says, it 
is nut possible at this stage to sptculate whether ' 
the Government may not take action agaunst i 
simular lessees in the locality. Viewed in this: 
perspective, this Content. 18 a premature one., 
Apart trom it müa fides have to be brought 
home to the person who 1s said to have perpe- 
trated it. Iu public interest, certain lands of 
the appellant-petitioner were acquired tor a 
public purpose, that being a different and 
scparate subject altogether, totally unconnected 
with the deverminauon. ot the lease in question, 
Excepting tor making a link as between the 
two, which w® have characterised as far-fetch- 
ed, no other allegation of mala fides has 
been made out or brought on record. Ihe 
second contention theretore fails. l 


5- Thirdly it is said that cardamom being a 
foreign exchange, earner, it would not be’ in 
public interest to annex lands capable of 
yielding a crop which could earn foreign 
exchange to a forest. The appellant forgets 
that improvement of forests and preservation of 
forests 1s also one of the essential public duties 
of a State and viewed in that light, if one 
aspect of public interest is borne in mind by 
the State, when the notice of termination of 


1 
1 
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the lease is given, the citizen cannot cemplain, 
The best Judge to decide as to what would be 
in the interest of national economy is the State 
and not the Court. Weare therefore unable to 
accede to the contention of the learned counsel 
for the appellant that on the ground that there 
has been an interference with the raising of 
cardamom crop which is a foreign exchange 
earner, the order challenged ought to be inter- 
fered with cannot be countenanced. a 


6. All the three contentions therefore fail and 
the writ appeal is dismissed. 


R.S. Appeal dismissed, 


IN THE HIGH COURT OF JUDICATURE 
AT MADRAS. 


Present:—P.R. Gokulakrishnan and A. Varada" 
rajan, JJ ` 
A.K.A.CT. 


—— 


V.GT. 


Meenakshisundarsm 
Chettiar .. Appellant* 
v 
A.K.A.CT.V.C.T. Venkatachalam Chettiar 


Respondent* 


Tamil Nadu Court-fees and Suits Valuation Act 
(XIV of 1955) sections 12° (4), 35—Suit for 
accounts—Suit vajued at Rs. 12,000 by plaintiff — 
Valuation accepted by trial Court—Suit dismissed— 
Appeal by plainti{f—Paluation of suit raised by 
de fendant—Plaintiff held to have not palued the suit 
properly—Directions given for payment of additional 
court fees. 

The plaintiffs had executed a general powera 
of-attorney on 22nd Janvary, 1965 autho- 
rising the defendant to transact all his business, 
sell his properties etc. The plaintiff was a 
Partner in a firm. The plaintiff’s share in the 
firm was taken over by one A who paid the 
defendant as agent of the plaintiff, as alleged 
by plaintiff, a sum of 6,50.000, dollars equi- 
valent to Rs. 16,12,000. The plaintiff, filed 
a suit for directing the defendant to render a 
true and correct account of all the transactions 
made by the defendant as agent of the plaintiff 
from 22nd January, 1965. In the plaint, the 
plaintiff had alleged that thedefendant had sent 
to him Rs. 6,37,401.65 out of amounts received 
from A and claimed that the defendant had 
still to account for Rs. 9,74,598 35 being the 
balance amount received from A. In valuing 
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the suit for purposes of court-fecs, the plaintiff 
had valued the same at Rs. 12,000 under 
Section 35 (1) of the Tami] Nadu  Court-fees 
and Suits Valuation Act (XIV of 1955). The 
trial Court accepted the valuation. The suit 
was however dismissed. The plaintiff filed an 
appeal. In the appeal, the valuation was 
brought to the notice of the Court and the 
respondent (defendant) claimed tbat the 
plaintiff’s valuation was sham and nominal. 


Held: Under section 12 (4) ofthe Tamil Nadu 
Court-fees and Suits Valuation Act a Court of 
Appeal either on its own motion or on the 
application of any of the parties, cou'd consider 
the correctness of any order passed by the 
lower Court affecting the fee payable on the 
plaint. [Para. 10.) 


If the estimate made by the plaintiff, was 
sham, nominal and dishonest, the Court had 
power to direct the pinpe to pay the proper 
Court-fee after valuing his claim properly. 
Such valuation of the plaintiff's claim should 
no doubt he based on the plaint allegations 
and also on the averments made by him in. the 
interlocutory application made on the strength 
of the plaint. [Para. 28.] 


The plaint made it clear that apart from the 
money which the defendant was liable to pay 
the plaintiff as agent of the plaintiff, the plain- 
tiff had quantified the amount of Rs. 9,74,598.35 
as payable by the defendant to him. The 
plaintiff ought to have valued the suit at 
about Rs. 9,74,598.35 which he had to get 
apart from the amounts received by the 
defendant on his behalf in the course of hig 
agency as and from 22nd January, 1965. 
(Para. 32.) 


The appellant had to value the suit for the 
urpose of court-fee and jurisdiction at 
ks. 9,74,598.35 and pay the deficit court-fee. 
{Para. 34]. 


Cases referred to:— 


Parameswaran v. Sarptswaran, (1960) 1 M.L Jj. 
468: A.LR. 1960 Mad. 260; State v. Teta Ram, 
A.IR.1971J & K. 71: Kapurchand v. State 
Government of Madhya Pradesh, A I.R. 1954 Nag. 
48; Kashinath v. Tukaram, A.1.R. 1956 Nag. 
195; Lal Bijat Saran v. Chandra Bahadur, A.1.R, 
1957 All. 754; Om Prakash v. Maya Ram, ATR. 
1964 All. 430; Mohd Ajmal v. Indian Chemical 
Co., AFR 1978 All. 21; Rathnavarmaj v. Smt. 
Vimala, (1962) 1 S.C.J. 60: (1962) 1 M.L.J. 
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(S.C.) 36: (1962) 1 An. W.R. (S.C) 36: (1961) 
3 S.QR. 1015: AIR. 1961 S.C. 1299; 
Rachappasubbatao v Shidappa Venkatrao, L.L.R. 
(1919) 43 Bom. 507; Sathappa Chetlior v. 
Ramanathan Chettiar, 1998 S.U.J. 407: 1958 
§.C.R. 1021: (1958) 1 An. W.R. (S.C.) 148: 
1958) 1 M.L J. (S.C.) 148: A.IR. 1958 S.C. 
45; Venkatanandam, In re,, (1933) 64 M.L.J. 
122: LL.R 56 Mad. 705 37 L.W. 106: ALR. 
1933 Mad. 330; Sathappa Chettiar v. Ramanathan 
Chettiar, 11955) 2M L.J. 408: 68 L.W. 659: 
AIR 1955 Mad. 682; Ramayya v. Ramaswımi, 
1913) 24 ML J. 233; Narayana v. Periappan, 
1938) 2 M.L J. 557: 48 L.W. 454: IL.R. 
1938) Mad. 1031: A.I.R, 1938 Mad. 887. 


Appeal against the decree of the Court of the 
Subordinate Judge, Devakottai dated 13th 
December, 1971 and passed in O.S. No. 83 of 
1969. 


Kesapa Iyengar, for Appellant. 
M.R Narayanaswami, for Respondent, 


The Order of the Court was made by 


Gokulakrishnen, J.—The plaintiff is the appellant’ 
The suit was filed for directing the defendant 
to render a true and correct account of all the 
transactions made by the defendant as plain- 
tifPs agent from 22nd January, 1965 and 
also of all the amounts received by him as 
agent of the plaintiff including the amount 
received from Alagappa and to pay the plaintiff 
what may be found due by him and also for 
directing the defendant to pay the plaintitf 
the costs of the suit. 


2. The facts of the case, in a nutshell, are 
that the plaintiff, on 22nd January, 1965, 
executed a general power-of-attorney at Karai- 
kudi authorising the defendant, who is the 
respondent in this appeal, to transact all his 
business, sell his properties, receive the sale 
price and other moneys etc., that the defendant, 
as plaintiff's agent, received from Alagappa 
6,50,000 dollars, equivalent to Rs. 16,12 000 
being the one-fourth share of the plaintiff in 
the partnership firm which was taken over 
by Alagappa and another and that the defen- 
dant, trom Madras, had sent to the plaintiff at 
Kottaiyur, Rs. 25,900 on 25th October, 1965, 
Rs. 1,30,750 on 7th June 1963, Rs. 25,311.65 
on 7th Feb , 1966 and Rs. 4,56,340 on 
lith August, 1967. It has been further alleged 
in the plaint that the defendant has failed to 
_Tender accounts until the date of the plaint 
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and as such the defendant is liable to render 
accounts. For the purpose of court-fee the 
plaintiff has valued the suit at Rs. 12,000 under 
section 35 (1) of the Tamil Nadu Court-fees 
and Suits Valuation Act XIV of 1955, and 
has paid a court-fee of Rs. 900.50 under that 
Provision. He has stated in the plaint that 
much more amount will be due, and that if, 
on taking of accounts, more is fourd due to 
the plaintiff, the plaintiff will pay court-fee 
for the excess so found and ascertained. 


3. The defendant iver alia contended that he 
has appointed one Murugappa Chettiar as the 
substituted agent of the plaintiff and such 
appointment was made by the power given by 
the plaintiff in the power-of-attorney executed on 
22nd January, 1965 in favour of the defendant, 
The defendant has also contended that he is not 
liable to render accounts and that the plaintiff 
must look to Murugappa Chettiar for getting 
the relief which he has prayed for in the plaint. 
In paregraph 19 of his written statement the 
defendant has siated that the suit is not 
Properly valued and proper court-fee has not 
been paid. The defendant has also stated that 
the suit is barred by limitation. 


4. Inthe reply statement, the plaintiff, who 
is the appellant, herein, has reiterated that the 
defeniant is liable to account as prayed for by 
him in the plaint and that the allegation in the 
written statement to the effect that the plaint 
valuation is not proper and proper court-fee 
has not been paid, is wrong and untenable. 


5. Onthe pleadings, the Subordinate Judge 
of Devakottai framed as many as nine issues, 
Issue No. 6 was as follows: 


“Has the suit been properly valued and has 
proper court-fee been paid?” 


The aforesaid issue No. 6 came to be tried as 
a preliminary issue. The learned Subordinate 
Judge, by his order dated 21st January, 1971, 
held that the plaint has been properly valued 
and proper court-fee has been paid. In his 


order, he observed that it is true that it has | 
been averred in the plaint that the defendant : 


received the value of the plaintiff's share in 
the assets of the firmas his agent, that the 
defendant has not informed the plaintiff 
about the amounts he had received and that 


| 


one cannot expect the plaintiffto know what ' 


t 
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amounts the defendant has received on his 
behalf even thoigh it is admitted by the 
parties that the share of the plaintiffs assets 
in the firm was valued at 6,50.000 dollars. 
The learned Subordinate Judge held that the 
valuation of the suit for purposes of court- 
fee at Rs. 12,000 cannot be said to be wrong. 
He also observed that the plamtiff cannot be 
expected to know the amounts received by the 
defendant on bis behalf and as such the valua- 
tion of the plaint at Rs. 12,000 for purposes 
of court-fee is proper and proper court-fee 
has been paid. 


6. Subsequently, the Subordinate Judge tried 
the main suit itself and dismissed the same 
holding that Murugappa Chettiar is the sub- 
stituted agent of the plaintiff, that the suit is 
barred by limitation and that the plaintiff is 
not entitled to the relief of accounting as 
against the defendant. 


7. Aggrieved by the judgment and decree, the 
plainufi has preferred the above appeal. 


8. Mr. Kesava Iyengar, the learned counsel 
appearing for the appellant submitted that 
the decision of the trial Court is not correct and 
that the defendant is liable to account as per 
the prayer in the plaint. It is unnecessary to 
elaborately deal with the argument advanced by 
Mr. Kesava Iyengar at this stage, inasmuch as 
we intend in the first instance to consider the 
correctness of the valuation of the plaint and 
the court-fee paid by the plaintiff in the suit 
and in the appeal. 


Mr. M.R. Narayanaswami, the Icarned 
counsel appearing for the respondent-defendant 
brought to our notice the provisions ia 
section 12 Wi of the Tamil Nadu court-fees 
and Suits Valuation Act XV of 1955, and 
submitted that this Court can consider the 
correctness of the order passed by the lower 
Court affecting the fee payable by the plain- 
tiff and can determine the proper fee payable 
on the paint and on the memorandum of 


grounds of appeal. 


0. Section 12 (4) of the Tamil Nadu Court- 
we and Suits Valuation Act XIV of 1955 


reads as follows: ` 


ce Whenever a case comes up before a 
co of Appeal it shall be lawtul for the 
Court, either of its own motion or on the 
application of any of the parties, to consider 
the correctness of any order passed by the 
lower Court affecting ‘the fee payable on the 
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plaint or in any other proceeding in the 
lower Court and determine the proper fee 
payable thereon. 


Explanatton.—A case shall be deemed to come 
before a Court of Appeal even if the appeal 
relates only to a part of the subject-matter of 
the suit. 


(b) If the Court of Appeal decides that the 
fee paid in the lower court is not sufficient, 
the Court shall require the party liable to 
pay the deficit fee within such time as 
may be fixed by it. 


(c) If the deficit fee is not paid within the 
time fixed and the default is in respect of a 
relief which has been dismissed by the lower 
Court and which the appellant seeks in 
appeal the appeal shal] be dismissed, but if 
the default is in respect of a relief which 
has been decreed by the lower Court, the 
deficit fee shall be recoverable asif it were 
an arrear of land revenue. í . 


(d) If the fee paid in the lower Court is in 
excess the Court shall direct the refund of 
the excess to the party who is entitled to it.” 


It is clear from the above section that a Court 
of Appeal, either vn its own motion or on the 
application of any of the parties, can consider 
the correctness of any order passed by the 
lower Court affecting the fee payable of the 
plaint. 


11. As far as the present case is concerned, 
our attention was drawn to the allegation in 
the plaint filed by the appellant. In para- 
graph 6 of the plaint, it is stated:— 


“On 27th March, 1965, the plaintiff and the 
defendant retired from the said partnership 
and the other two brothers continued the busi- 
ness under the same name Alagappa taking on 
the shares of the plaintiffand the defendant 
and all their assets in the firm for a considera» 
tion of his paying 6,50,000, equivalent to 
Rs, 16,12,000 at the rate of Rs 248 per 100 
Dollars to each of them, so that Alagappa 
became entitled to ? share and Annamalai 
to 1 share in the continuing firm”. 


Paragraph 7 of the plaint states: — 


“As the plaintiff’s agent and on behalf of the 
plaintiff, the defendant on or about 13th 
April, 1965, received from Alagappa 


1) 


6,50,000 equivalent to Rs. 16,12,000 at the 
rate of Rs. 248 per 100 Dollars for the 
ł share of the plaintiff in the said firm 
taken over by Alagappa.”’ 


Paragtaph & of the plaint states:— 


“The defendant from Madras has sent to the 
plaintiff at Kottaiyur Rs. 25,000 on 25th 
‘October, 1965, Ra. 1,380,750 on 7th 
February, 1966, Rs. 25,311-65 on 7th 

* February, 1966 (Rs. 25,000 plus Rs, 31165 
for interest) and Rs. 4,56,340 on {lth 
August, 1967, and nothing more”. 


Paragraph 9 of the plaint states:— 


“The defendant as plaintiff’s agent is bound 
to render true and correct account to the 
plaintiff of all the amounts received by him 
in the course of the agency, to wit, from 
22nd January, 1965, the amounts received 
from Alagappa and pay the plaintiff the 
amounts that are still with him, less the 
amounts already paid”. 


Paragraph 12 of the plaint states: — 


“The valuation of the suit for purposes of 
court-fee and jurisdiction is Rs. 12,000. 
The plaintiff values the relief for rendering 
of accounts at the tentative valuation of 
Rs, 12,000 under section 35 (1) of the 
Madras Court-fees Act XIV of 1955. 
Much more willbe due. If on taking of 
accounts more is found due by the defendant 
the plaintiff will pay the additional court- 
fees and has paid Rs. 900.50 under section 
35 (1) of the Court-fees Act”. 


12. The trial Court, while deciding as a pre- 
liminary issue, i.e., issue No. 6 relating to 
correctness or otherwise of the valuation of the 
suit and the court-fee paid in its order dated 
2lst January, 1971 has observed: 


“it has been further averred in the plaint 
that defendant has not informed him what 
amounts he had received and that the defen- 
dant managed to retain the letters written 
by him requesting him to send an account 
of the amounts received by him.. We 
cannot expect the plaintiff to know that 
amount the defendant received on his behalf 
even though if itis admitted by the parties 
that the shares of the plaintiff’s assets in the 
firm was valued at $ 6,50,000 and taken 
over by his elder brother Alagappa Chettiar”, 


This observation of the trial Court, in our view, 
is mot correct in view of the clear and unam- 
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biguous allegations made by the plaintiff in 
his plaint which we hgve already extracted in 
the paragraph supra. There is no ambiguity 
in the allegations made in the plaint as regards 
tke defendant receiving from Alagappa 
$ 6,50,000 on or about 13th April, 1965. 
The said amount in dollars is equivalent to 
Rs. 16,12,000 There is equally no ambiguity 
in the plaint allegation as regards the defen- 
dant sending from Madras various amounts, in 
all amounting to Rs. 6,37,401-65, to the plain- 
tiff at Kottaiyur. The plaintiff has also made 
a prayer in the plaint that the defendant ba 
directed to render a true and correct account 
to the plaintiff of allthe amounts received by 
him in the course of his agency from 22nd 
January, 1965 and pay the plaintiff the amount 
that will be still with him less the amounts 
already paid. Thus it is clear from the allega- 
tions made in the plaint itself that the defen- 
dant has to pay to the plaintiff the sum of 
Rs. 16,12,000 minus Rs. 6,37,401-65, which 
comes to Rs. 9,74,598. 35 and apart from this 
amount the defendant must also render a true 
and correct account to the plaintiff of all the 
amounts received by him in the course of his 
agency as and from 22nd January, 1965, which 
is the date on which the plaintiff executed a 
general-power of attorney at Karaikudi autho- 
rising the defendant to transact all his busi- 
ness, sell his properties, receive the sale price 
and other moneys etc. After making such 
avermenty in the plaint, the plaintiff has valued 
the suit for purposes of court-fee and jurisdic- 
tion only at Rs. 12,000 under section 35 (1) 
of the Tamil Nadu Conurt-fees and Suits 
Valuation Act XIV of 1955, stating that much 
more will be due from the defendant. No 
doubt, the plaintiff has stated that if on taking 
of accounts, more is found due by the defen- 
dant the plaintiff will pay court-fee for the 
excess so found and ascertained. After so 
stating the plaintiff has paid a court-fee only 
Rs. 900°50 under section 35 (1) of the Tamil 
Nadu Court-fees and Suits Valuation Act, 
XIV of 1955, 


13. Section 35 (1) states as follows:— 


“In a suit for accounts, fee shall be compu- 
ted on the amount sued for as estimated in 
the plaint”. 


Mr. Kesava Iyengar, the learned counsel 
appearing for the appellant, contended that 
the estimate made by the plaintiff is final and 
cannot be questioned by this Court nor by the 
defendant. The learned counsel also contended 
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that there having been a decision by the trial 

Court as regards the cogrectness of the court- 
fee paid on the plaint, and no appeal or revi- 
gion having been filed by the respondent 
against that decision, this Court, at this stage, 
cannot go into the correctness of the court-fee 
paid on the plaint or in the appeal. The 
learned counsel further contended that there 
would be no loss to the Government even if 
the amount due to the-plaintiff on taking of 
accounts is found to be much more than the 
value he has mentioned in the plaint, by 
virtue of the provisions contained in section 35 
of the Tamil Nadu Oourt-fees and Suits 
Valuation Act XIV of 1955. Section 35 (2) 
states :— 


«Where the amount payable to the plain- 
tiff as ascertained in the suit is in excess of 
the amount as estimated in the plaint, no 
decree directing payment of the amount as 
so ascertained shall be passed until the 
difference between the fee actually paid 
and the fee that would have been payable 
had the suit comprised the whole of the 
amount so ascertained, is paid. If the 
additional fee is not paid within such time 
as the Court may fix, the decree shall be 
limited to the amount to which the fee paid 
extends.” 


Stressing on the above provision in section 35 
Mr. Kesava Iyengar strenuously contended 
that valuation of the suitata lesser amount 
will notin any way be detrimental to the 
Government. He cited certain decisions which 
deal with the revisional powers of the High 
Court on the question of payment of court- 
fees. We shall presently discuss the provisions 
ofthe Court-fees Act on this aspect and also 
consider the relevant decisions which were 
brought to the notice of this Court. 


14. There is absolutely no difficulty in coming 
to the conclusion, cn a reading of section 12 (4) 
(a) of the Tamil Nadu Court-fees and Suits 
Valuation Act XIV of 1955, that this Court 
can either on its own motion or on the applica- 
tion of any of the parties consider the 
correctness of any order passed by the lower 
Court affecting the fee payable on the plaint 
or in any other proceedings in the lower Court 
and determine the proper fee payable thereon. 
From the allegations in the plaint, which we 
have extracted already, it is clear that the 
plaintiff is definite in his claim for 
Rs. 9,74,598.35, apart from the other amounts 
Payable ‘by the defendant on taking of 
accounts,Having regard to the definite amount 
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which the plaintiff has stated that he has to 
get from the defendant, the valuation of the suit 
for purposes of court-fee and jurisdiction at 
Rs. 12,000 is palpably low and it shocks the 
conscience of the Court. No doubt, section 35 
states that court-fee shall be computed on the 
amount sued for as estimated in the plaint. 
The ‘estimate’ that has to be made by the 
plaintiff as contemplated in the provisons of 
section 35, must be an honest estimate which 
must approximately come very near the amount 
the plaintiff expects to get and need not be 
precise. ‘Estimate? according to Shorter 
Oxford Dictionary, means ‘approximate calcu- 
lation based on probabilities”. The plaintiff, in 
his plaint, has averred that the defendant has 
received asum of Rs. 16,12,000 as his agent 
and towards that, the defendant has paid on 
various dates, a sum totalling to Rs. 6,37,401-65. 
Thus it is clear that the plaintiff expects, on 
the probabilities of the present case. at least a 
minimum amount of Rs. 9,74,098.35. Hence 
the valuation made at Rs. 12,000 in the plaint 
cannot be considered as ‘estimate’ at all as 
provided under section 35 of the Tamil Nadu 
Court-fees and Suits Valuation Act, 1955. In. 
our view, the valuation made in the plaint is 
not an honest estimate. 
15. This Courthad occasion to deal with 
section 12 of the Tamil Nadu Court-fees and 
Suits Valuation Act, 1955, in Parameswaran v. 
Sarpéswaron.s That ease came up before this. 
Court by-way of revision, The trial Court 
directed the plaintiff, who was the petitioner 
before the High Court, to pay the court-fee 
on Rs. 32,000 less the court-fee already paid 
on the plaint. Inthat case, the plaintiff filed 
the suit for accounts of a dissolved partnership 
from 1948 upto the date of the suit and to 
have the assets realised including therein the 
goodwill, plant and machinery, which according: 
to him, were wrongfully taken over by the 
defendants. In paragraph 22 of the plait, it 
was stated that the plaintiff estimated his share 
of the assets payable to him in the sum of 
Rs. 8,000. A sourt-fee of Rs. 600 was 
paid under section 36 (1) of the Tamil Nadu 
Cour-fees and Suits Valuation Act, 1955. 
There was also an undertaking to pay an 
additional court-fee after the ascertainment of 
the amount due to him. The first defendant 
in that case questioned the correctness of the 
valuation of the plaint, and issue No. 15 was 
raised asto the proper court-fee payable on 
the plaint. The Assistant City Civil Judge 
before whom the suit was pending, held that. 
the proper value on the basis of the plaint 
ee e 
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would be a sum of Rs. 32,000, and he required 
the plointiff to pay the additional court-fee 
thereon. Aggrieved by the order of the trial 
Court on issue No. 15, the plaintiff filed the 
civil revision petition before the High Court 
challenging the correctness of the order requir- 
ing alditional court-fee. In that case, the 
firdirg of the trial Judge was that the 
plaintiff's share in the partrership business 
would come to Rs. 32,000, based on the 
allegations contained in paragraph 14 of the 
plaint The High Court, after referring to the 
relevant paragraphs in the plaint in that suit,no 
doubt came to the conclusion that the valuaticn 
given by the plaintiff and the court-fee paid 
thereon were Correct and ultimately allowed 
the revision. While doing so, the High Court 
has laid down— 


“When therefore the plaintiff purports to 
make an estimate in regard to what he 
would get on the taking of the accounts 
there would necessarily be an element of 
some guess Cr speculation. There is bound 
to be some.kind of inaccuracy if one were 
to consider it in relation to’ the actual 
amount that would ultimately be found due. 
But if the estimate is on the face of it a 
sham one or so obviously wrong or if the 
other portions of the plaint make it clear 
that that is not the real estimate which the 
plaintiff himself had in mind it would be 
open to the Court to look at the plaint and 
ascertain what the real estimate is. But so 
long as there is no other averment in the 
plaint which renders the plaintiff’s estimate 
a sham one or which shows that the estimate 
was some other amount the Court would 
be bound to accept the estimate as given by 
the plaintiff. Reality and not the accuracy 
is the test for ascertaining a proper valua- 
tion under section 36 (1)”. 


16. Applying the above principle laid down 
in Parameswaran v Saryswaran!. We find 
from the averments made in the plaint in the 
present case that the estimate made by the 
plaintiff, on the face of it, isa sham one and is 
obviously wrong. The averments in the plaint 
make it clear that the valuation given is not 
the real estimate which the plaintiff himself 
had in mind. No doubt, the suit in the above 
decision was for dissolution of partnership, 
wherein the court-fee was computed as per 
section 36 of the Tamil Nadu Coartdess 
and Suits Valuation Act, 1955. The present 
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Suit is one for accounts and the court-fee has 
to be paid as per segion 35 of the Aet. But 
in both these sections, it is stated that the 
fee shall be computed on the amount as per 
the estimate made in the plaint. Hence, in 
all fours, the principle in the above decision 
will apply to the present case. 


17. In State v. L. Tota Ram}, a Bench of the 
Jammu and Kashmir High Court dealt with 
section 7 (iv) ()) of the Indian Court-fees Act 
VII of 1870, which states— 


“7, The amount of fee payable under this 
Act in the suits next hereinafter mentioned 
shall be computed as follows: 


(iv) In suits— 
(f) for accounts— 


according to the amount at which the relief 
sought is valued in the plaint or memorandum 
of appeal. In all such suits the plaintiff shall 
state the amount at whic he values the relief 
sought.” 


The Bench of the Jammu and Kashmir High 
Court dealing with the appeal filed against the 
preliminary decree passed in the suit for 
accounts, took .up for consideration the 
uestion asto whether the valuaticn fixed 
or the purpose of court-fee and jurisdiction 
by the plaintiff was wrong. The very same 
question had been discussed by the District 
Judge, and the District Judge held that the 
valuation given by the plaintiff was correct. 
The High Court, after observing :— 


“In this case the plaintiff on his own 
showing in the plaint had claimed Rs. 15,000 
in paragraph 7, as charges for extra labour. 
In paragraph 9 of the plaint, Rs. 700 for 
felling of trees were claimed by the plaintiff 
and according to the trial Court he was 
entitled tothe refund of Rs. 18,572-20, In 
addition, according to the plaintiff he had 
other claims against the department. If only 
the above-mentioned specified amounts or any 
two of them are added the valuation of the 
suit would exceed Rs. 20,000 or the minimum 
valuation that the plaintiff could place on 
the suit on the averments in the plaint must 
be above Rs. 15,700. Thus putting a fanciful 
valuation of Rs.5,100 is . not bona fide but 
sham, fanciful, arbitrary and unreasonable. 
Therefore, the finding on this issue returned 
by the learned District Judge is not correct,?” 
held that— 
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“Although a plaintiff has got power to 
fix his valuation in a guit for accounts, he 
cannot do so by mentiofing a fanciful amount, 
nor can he put a fictitious valuation. The 
Court has power to interfere in the valua- 
tion put by the plaintiff if the valuation 
made by him is arbitrary or unreasonable. 
Where it is evident that the plaintiff made 
no endeayour to estimate the relief sought 
and the valve given has no proportion to 
the relief sought and is on the face of it 
sham, fanciful, arbitrary and unreasonable, 
the Court can ask the plaintiff to correct 
the valuation,” 


After so finding, the High Court of Jammu 
and Kashmir both on the question of court- 
fee and also on the question of maintaina- 
bility, allowed the appeal directing the 
plaintiff to properly amend the suit if he so 
chose. 


1g. In Kapurchand v. State Government of 
Madhya Pradesh! Sinha, C.J. had occasion 
to deal with section 7 (iy) (f) of the Indian 
Court-fees Act (1870) and it was held: 


“Under section 7 (io) (f) in a suit for 
accounts, the plaintiff has to state the 
amount at which he values the reliefs sought 
and court-fee has to be paid on that amount. 
But that does not mean that it is open to 
a plaintiff to deliberately so under- 
estimate his claim as to deprive the defend- 
ant of his valuable right of appeal to the 
High Court. In that sense it is not only 
a matter of court-fees but it becomes a 
question of jurisdiction also. Where the 
pani really intended to obtain a decree 
or Rs. 11,675, they should value their 
claim approximating to that sum. But the 
plaintiffs cannot say that the approximate 
amount of their claim is Rs. 100 and value 
their plaint accordingly and pay court-fee 
thereon. This amounts to the abuse of the 
Process of the Court.” 


After so finding, Sinha, C.J. stated— 


“Tf the plaintiffs insist on their claim of 
Rs. 11,000 and odd, they must amend their 
plaint accordingly and then the case will 
have to be tried by a Court of competent 
jurisdiction. The plaint will have to be 
returned for presentation to the proper 
Court.” i 
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1g. In Kashinath v. Tukaram, a Division 
Bench of the Nagpur High Court dealing with 
section 7 (ig) (f) of the Indian Court-fees 
Act (1870) has stated— 


“Ina suit for accounts under section 7 (iv) 
(f), Court-fees Act, the Court can go behind 
the tentative valuation put by the plaintiff 
on the ground that such valuation is grossly 
unfair and arbitrary and on correct valua= 
tion return the plaint for presentation to 
the proper Court. The plaintiff in a suit 
for accounts cannot put any valuation of his 
choice on his claim without any check from 
the Court. Having regard to the provisions 
in the Code of Civil Procedure, no such 
_ untrammelled right can be said to exist with 
the plaintiff and the Court cannot lose sight 
of two considerations, jurisdiction and the 
right of appeal which turn on the valuation 
of the claim. In a case falling under section 7 
a (f) Court-fees Act it is usually difficult 
or the plaintiff to state precisely the amount 
which he is likely to obtain after accounts 
are taken, and it is not easy for the Court 
to say that the plaintiff had undervalued the 
relief sought. : 


But when it is evident that the pla‘ntiff made 
no endeavour to estimate the relief sought 
and the value given bears no proportion to 
therelief sought and is arbitrary, the Court 
can under Order 7, rules 10 and 11, Civil 
Procedure Code ask plaintiff to correct the 
valuation and make good the deficiency in 
court-fees, and on his failure to do so reject 
the plaint if on a proper valuation the suit 
is still within the pecuniary jurisdiction of 
the Court or if it exceeds the pecuniary 
jurisdiction of the Court to return the plaint 
for presentation to the proper Court. But 
the power must be exercised with proper 
appreciation of the plaintiffs difficulty and 
with due regard to the right given to him 
by the legislature to value the claim for the 
purpose of Court-fees’’. 
The Division Bench further stated— 


“In considering the question of correct 
valuation the Court is not confined to what 
appears in the plaint but it is open to it to 
rely upon admissions by the plaintiff even in 
interlocutory mattersin the suit.” ; 


20. Lal Bijai Saran v. Chandra Bahadur? arose 
out of a suit for dissolution of partnership and 
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for accounts. Under section 7 (iv) (b) of 
the Uttar Pradesh Act, the plaintiff is required 
to state the approximate amount due to him. 
The Allahabad High Court has held that it 
will not do for the plaintiff to merely value 
his suit for purpose of payment of court-fee at 
a certain figure. The High Court observed that 
it is not necessary for the Munsif to enter into 
detailed investigation at this stage and that 
the allegations in the plaint alone should be 
taken into consideration for fixing the approxi- 
mate value of the suit. 


21. In Om Prakash v. Maya Ram}, a Division 
Bench of the Allahabad High Court had 
occasion to deal with section 7 (i0)' (b) of the 
Uttar Pradesh Court-fees Act, which isthe 
provision for computation of court-fee payable 
in a suit for accounts. The second proviso 
to section (iv) (bj as amended by Uttar Pradesh 
Court-fees (Amendment) Act, 1938, mentions 
that valuation shall be the approximate sum 
due to the plaintiff according to the allegations 
in the plaint. Inthat decision it is stated 
that— 


‘The word ‘approximate’ occurring in the 
proviso to the said section means very near, 
closely resembling or fairly correct. There= 
fore, when the .plaintiff is required to put 
down an approximate valuation of the suit 
it means that the valuation is.as nearly as 
may be, the sum in respect of which he 
seeks relief inthe suit. If it is possible to 
ascertain the approximate valuation, on the 
basis of the allegations made in the plaint, 
then the plaintiff cannot be allowed to put 
down a fictitious value for the purpose of 
jurisdiction.” 


Proceeding further, the Allahabad High Court 
has observed: 


“The averments made by the plaintiff in his 
plaint clearly go to show that he was claiming 
a sum of Rs. 17,000 and odd by way of his 
contribution towards the capital of the firm, 
besides profits which according to bim had 
been earned by the partnership during its 
continuance. In the present case, therefore, 
there was no difficulty in ascertaining the 
approximate valuation of the suit having 
regard to the relief claimed in the suit....” 


The Allahabad High Court, in the above said 
decision, has further observed:— 
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“Ina case where the plaintiff has clearly 
- stated that a particular sum is due to him 
from the partnershi and it is alleged that 
the said partnership had earned profits in the 
course of its business, the plaintiff cannot be 


allowed to put an arbitrary or fictitious | 
valuation on the suit for the purpose of 
jurisdiction .......... If prima facie the 


' allegations in the plaint disclose that the 
Court has no jurisdiction to grant therelief 
claimed in the suit and the plaintiff has 
deliberately under-valued the suit, the Court 
would haye no option but to return the 
plaint for presentation to the proper Court.” 


On the facts of that case,the Division Bench. 
came to the conclusion that they were satisfied 
that in that case the plaintiff had 
deliberately under-valued his claim in order to 
give jurisdiction to the Munsif to entertain 
the suit andthat the plaintiff could not be 
allowed to do that merely to escape the payment. 
of court-fee. 


22. The decision reported in Mohd. Ajmal v. 
Indian Chemical Cot. states....... 


“Though in a suit for accounts the plaint 
titf has to a certain extent been given the 
liberty of paying court-fee on the amroun, 
at which he valued the relief in the plainte 
this discretion is not absolute. He is required 
to value the suit according tothe approxi- 
mate sum due tọ him. It is not open to a 
plaintiff to arbitrarily value the relief claimed 
by him and to pay Court-fee. If the Court can 
discover from the plaint or material furni- 
shed by the plaintiff himself that the valuation 
given by the plain‘iff is unacceptable being 
inaccurate and arbitrary, it has the power 
to direct the plaintiff to amend his plaint or 
take the riskof its being rejected in the 
event of non-compliance. The principle is 
that ordinarily the valuation given by the 
plaintiff has to be accepted and it is not open 
to the Court to enter into a detailed enquiry 
at the initial stage on the basis of the pleas 
put forward by the defendant. It is the 
function of the Court to apply its mind as 
to whether the valuation in the suit is 
correct or incorrect not only on the basis 
of allegations contained in the plaint but 
also taking into account other materials 
furnished by the plaintiff himself at the 
stage when the preliminary question comes 
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up for consideration as to whether, the suit 
is under-valued or not and whether the 
court-fees paidis sufficient or insufficient. 
If the plaintiff himse provides the Court 
material on the basis of which the Court 
without any detailed enquiry could arrive 
at the conclusion that the valuation disclosed 
by the plaintiff in the plaint is incorrect 
and arbitrary, it is not only open to the 
Court but itis its duty to hold so and to 
direct the plaintitf to amend the plaint 
accoidingly. If for instance during exami- 
nationof the plaintiff under Order 10, rule 2, 
Civil Procedure Code material comes on 
record showing that the valuation disclosed 
by the piaintiff in the plaint is incorrect, the 
Court would not only be justified but would 
be bound to direct the plaintiffto amend his 
plaint disclosing the correct valuation.” 


23. Considering the decisions referred to 
above, we are of the view that the words “‘as 
estimated in the plaint” occurring in the Madras 
Court fees and Suits Valuation Act, J955 are 
analogous to the words “approximate value” 
inthe Uttar Pradesh Court-fees Act. This 
view is fortified by the meaning given in the 
Shorter Oxford Dictionary for the word ‘esti- 
mate as:— Estimate—approximate calcul- 
ation made on the probabilities”. We have 
already observed that the language employed 
in section 35 and section 36 of the Tamil Nadu 
Court fees Act is more or Jess the same. 


24. Mr. Kesava Iyengar, the learned counse! 
for the appellant, was not able to 
counter the principles laid down in the deci- 
sions referred to above. He simply stated that 
the pow.r given under section 35 for the plain- 
tiff to estimate the valueis absolute and the 
valuation given by the plaintiff cannot be ques- 
tioned either at that stage or at the appellate 
Stage. The learned counsel further submitted 
that there is no question of jurisdiction as such 
involved in this case and the mere fact that 
the suit has been undervalued cannot give this 
Court power to direct the plaintiff to pay the 
Proper court-fee after estimating the amount 
sued for. Mr. Kesava Iyengar further stated 
that in any case the plaintiff will be directed to 
pay the court-fees, if ultimately the Cicart 
finds that the amount payable to the plaintiff 
on taking of accounts is much more than the 
amount at which it was estimated. 


25. We are not able to appreciate the argu- 
ments of Mr. Kesava Iyengar. In the first 
place, if this Court comes to the conclusion that 
the estimate made by the plaintiff in the plaint 
is not honest and does not give the approximate 
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amount he claims on taking of accounts, there iz 
no gainsaying that court-fee will be paid ulti- 
mately it the decree is given for a larger 
amount. The payment of court-fee after 
honestly estimating, the value of the suit is a 
must, and the party should not be allowed te 
estimate the value of thesuit in a sham, nomi- 
nal, arbitrary and dishonest manner. 


26 The decision cited by Mr. Kesava Iyen~« 
gar reported in Rathnayarmaraj v, Smt. Vimala? 
deals with the right of the defendant to question 
by way of revision to the High Court under 
section 115, Civil Procedure Code, the decision 
on court-fee given by the trial Court. On the 
court fee issue it ultimately held that the revision 
filed by a defendant against the order of the trial 
Court regarding the decision rendered by it on 
the question of court-fee payable by the plain- 
tiff is not maintainable, The Supreme Court 
in that case had occasion only to deal with 
section 12 (2) of the Tamil Nadu Court-fees and 
Suits Valuation Act and there is absolutely no 
reference to sub-section (4: of section 12. We 
do not think this decision in any way helps 
the appellant. 


27. The next case cited by Mr. Kesava 
Iyengar is the one reported in Rachappasubtao 
v. Shidappa Venkatrao? wherein the Privy Goun- 
cil had occasion to deal with section 12 of the 
Madras Clourt-[ees Aet. Tn that ‘case, the 
Privy Council no doubt approved the decision 
of the High Court which rejected the plea of 
the defendant at the appellate stage regarding 
sufficiency of the court-fee paid on the plaint. 
In that decision, the Privy Council has 
observed: 


“The Court-fees Act was passed not to arm 
alitigant with a weapon of tcchnicality 
against his opponent, but to secure revenue 
for the benefit of the State. This is evident 
from the character of the Act, and is 
brought out by section 12, which inakes the 
decision of the First Court as to value final as 
between the parties, and enables a Court of 
appeal to correct any error as to this, oaly 
where the First Court decided to the detri- 
ment of the revenue. The defendant in this 
{nat seeks to ulitise the provisions of the Act, 
not to safeguard tue interests of the State, 
but to obstruct the plaintiff; he does not 





1. (1962) 1 S.Q.J.60: (1962) 1 ML. (S.C) 36: 
(1962) 1 An W.R. (SC) 36: (1961) 3 SGR, 1015: 
A.LR. 1961 S.G 1299. 


2, (1919) LLR. 43 Bom 507. 


IJ 


contend that the Court wrongly decided to 
the detriment of the revenue, but that it 
dealth with the case without jurisdiction.” 


Tt is clear from the abovesaid observation: 
made by the Privy Council that the Court has 
power ander section {2 to look into the valu- 
ation to see whether it is detrimeatal to the 
revenue of the State. In the present case, 
there was no appeal or revision against the find- 
ing of the trial Court on the issue relating to 
-court-fee. It is only brought to our notice 
by the learned counsel for the defendant that 
the estimate made by the plaintiff-appellant 
for the purpose of paying the court-fee is sham, 
nominal, arbitrury and dishonest even on the 
very allegations made in the plaint. 


28- Nobody ean be allowed to litigate without 
paying the proper court-fee, except in the case 
where the plaintiff sues asa pauper. If the 
estimate made by the plaintiff, is sham, nom- 
inal and dishonest, the Court has power to 
direct the plaintiff to pay the proper court-fee 
after valuing his claim properly. Such valu- 
ation of the plaintiff s claim must no doubt be 
based on the plaint allegations and also on the 
averments made by him in interlocutory appli- 
cations made on the strength of the plaint. 
The litigant cannot be allowed to say that he 
will be paying additional court-fee or deficit 
‘court-fee once the decision is rendered by the 
Court regarding the actual amount he will be 
getting on taking of accounts. Insuch cases if 
the plaintiff fails in the suit, or in the appeal, 
he will go scotfree without paying the deficit 
court-fee, even though he is legally liable to pay 
such court-fee at the time of filing the suit or 
the appeal. It will be detrimental to the 
revenue of the State. As such we are not in a 
position to appreciate the argument of 
Mr. Kesava Iyengar to the effect that ultimately 
the plaintiff has to pay the court-fee on the 
amount decrced if it is larger than the amount 
estimated in the plaint, 


29. Mr. Kesava Iyengar cited the decision re- 
ported in SathappaCheitiar v. Ramanathan Chettiar? 
in support of his argument. That deci- 
sion deals with section 7 (iv) (a) to (f) of the 
Court-fees Act, 1870, and also section 12 (2) 
of (ie same Act. After observing that there is 
no finality reached as segards the court-fee 
payable by virtue of section 5 of the Indian 
Court-fees Act, the Supreme Court held that it 
was open to the Division Bench to ccn-ider the 
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correctness of the view taken by the learned 
Chamber Judge and that as they were satisfied 
that the plaint did not fall under Article 17-B 
of Schedule II, they we entitled to pass appro- 
priate orders under section 12 (1) and 12 (2) of 
the Act. The Supreme Court further held that 
under section 7 (t0)(4) the amount of fee 
payable in a suit for accounis is according to 
the amount at which the relief sought is valued 
in the plaint or memorandum of appeal and in 
all such suits the plaintiff shall state the 
amount at which he values the relief sought. 
On this basis, the Supreme Court farther 
held that the plaintiff has the right to state 
his value in the plaint and this will govern 
the jurisdiction and as such the amendment 
sought for, viz., the amount specified for juris- 
diction as Rs. 15 lakhs be amended as 
Ks. 50,000 has to be allowed. In that case, 
the plaintiff valued the suit for purposes of 
Court-fee at Rs. 50,000. Section 7 (iv) (f) of 
the Indian Court-fees Act, 1870 deala with 
Court-fee payable in suits fer accounts and as 
to how such suits should be valued. Its cor- 
responding provision is section 35 of the Tamil 
Nadu Court-fees and Suits Valuation Act, 1955, 
which deals with Courtefee payable on suits for 
accounts, and it is stated therein that in a suit 
for accounts, fee should -be computed on the 
amount sued for as estimated in the plaint. 
Therefore, the above decision of the Supreme 
Court will not be helpful in deciding the 
point at issue in the present case which has to 
be decided in conformity with the provisions 
of section 35 of the Tamil Nadu Court-fees 
and Suits Valuation Act, 1955. 


30. The abovesaid decision of the Supreme 
“Sourt and the decisions in In re Venkatanan- 
dam! and Sathappa Chettiar v. Ramanathan 
Chettiar,” wherein reference is made to Ramayya 
v. Ramaswami® and Narayana v. Pertappan,4 
are cases falling under section 7 (iv) of the 
Indian Court-fees Act, 1870. Apart from 
the fact that the decisions and discussions made 
therein do not apply to the facts of the present 
cie and the issue directly involved in this 
ease, those cages were in relation to the inter- 
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pretation of section 7 (iv) of the Indian Court- 
fees Act as it then stood. Further these deci- 
sions referred to above never considered cases 
wherein the value stated &y the plaintiff on the 
face of it wassham, nominal, arbitrary and 
dishonest. Section 7 (iv) of the 1870 Act clearly 
gives the right to a plaintiff to value the relief 
in his plaint and gives a complete discretion 
to the plaintiff in the suits enumerated under 
section 7 (iv) (a) to (f) of that Act in the 
matter of valuing the relief. But such discre- 
tion given to the plaintiff, in our view, should 
be used without detriment to the revenue of 
the State. The discretion exercised must be 
honest and not sham, nominal, arbitrary or 
dishonest. The provision that governs suits 
for accounts in the Tamil Nadu Court-fees 
and Suits Valuation Act, 1955, is section 35, 
and that, for suits for dissolution of partner- 
ship is section 36. In both these sections, we 
find the expression that the fee shall be com- 
puted on the amount sued for as estimated in 
the plaint. The word “estimated” occurring 
in these sections does not find place in section 
7 (iv) of the old Court-fees Act of 1870. We 
have in the beginning of this judgment discus- 
sed about the word ‘estimate’ and the deci- 
sions rendered in the light of sections 35 and 
36 of the Tamil Nadu Court-fees and Suits 
Valuation Act, 1955. According to the present 
section, the plaintiff should estimate his claim 
approximately. Such estimate should not be 
sham, nominal, arbitrary and dishonest No 
doubt the Court’s power is limited only to 
ascertain the plaintiff’s estimate of the amount 
due to him from the allegations in the plaint, 
and it cannot substitute its own estimate. If 
the estimate given by the plaintiff is on the 
face of it sham or obviously wrong, the Court 
can ask the plaintiff to make a proper esti- 
mate of his claim. In the light of the word- 
ings in sections 35 and 36 of the Tamil Nadu 
Court-fees and Suits Valuation Act, 1955, and 
the discussion made in paragraphs supra, we 
do not think the abovesaid decisions relied 
upon Mr. Kesava Iyeng-r will have any appli- 
cation to the facts of the present case. 


31. The decisions cited by Mr. Kesava Iyengar, 
in our opinion have not touched the provisions 
contained in section 12 (4) of the Tamil Nadu 
Court-fees and Suits Valuation Act, 1955, 
and have not stated anything against the 
principles laid down in Parameswaran v. Sarvts- 
waran,! State v. L. Tota Ram,* Kapurchand v. 
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State Government of Madhya Pradesh,» Kashinat® 
v. Takaram,? Lat Bijai Suran v. Chandra Bahadurh. 
Om Prakash v. Maya Ram,* and Mohd. Ajmal 
v. Indian Chemical Co.5, 


32. From the above discussion it follows that 
section 13 (4) of the Tamil Nadu Court-fees 
and Suits Valuation Act, extracted already in 
the foregoing paragraphs, will squarely apply 
to the facts of the present case. The Court 
has power under the said section to consider 
the correctness of any order passed by the trial 
Court affecting the fee payable on the plaint, 
either suo motu or on the application of any of 
the parties. We have perused the order of the 
trial Court on the court-fee issue. The plaint, 
as discussed supra, makes it clear that apart 
from the money which the defendant is liable 
to pay the plaintiff as agent of the plaintiff, 
the plaintiff has quantified the amount a 
Rs, 9,74,598°35 as payable by the defendant 







behalf in the course of his agency as and fro 
22nd January, 1965. 


33. The appellant, after the arguments on 
this aspect of the case was over filed C. M. P. 
No. 11929 of 1978 under Order 6, rule 17 read 
with section 151, Civil Procedure Code for 
amendment ef the plaint by omitting the 
words— 


(1) “and nothing more”, occurring in para. 8° 


(2) and, pay the plaintiff the amounts that 
are still “with him less the amounts already 
paid” occurring in para 9; and 


(3) “much more will be due” occurring in 
para 12. Even if those amendments are 
allowed, the plaint will still be for the recovery 
of Rs. 9,74,598-35 apart from the amounts 
received by the defendant on his behalf in the 
course of his agency as and from 22nd 
January, 1965. But, after considering the 
merits of the amendment petition, we have 
dismissed the same. 


34. The appellant, who was the plaintif 
before the Court below, has to value the suit | 





. ALR. 1954 Nag. 48. 
A.I.R. 1956 Nag, 195. 
ALR. 1957 AN. 754, 
A.LR. 1964 All 430. 
ALR, 1978 AIL 21. 


gb ee 


I] FATHIMA ĐIVI 0. BHAVASA MARACAIR (Aamaprasada Rao, J.) 


for the purpose of court-fee and jurisdiction at 
Rs. 9,74,598.35 and pay the deficit court-fee 
both on the plaint and on the memorandum 
of appeal on the basis of such valuation within 
six weeks from this date. 


S.J. _—_ 


IN THE HIGH COURT OF JUDICATURE 
AT MADRAS 


Present:—T. Ramaprasada Rao and M.A. Sathar 
Sayeed, FF. 
Fathima Bivi and others nee 


V. 


Directions accordingly. 


Appellants* 


Bhavasa Maracair and others 
Respondents. 


Mohammedan Law—Gift of equity of redemption by 
mortgagor—Whether palid. a 


Though ordinarily and in accordance with the 
literal understanding of the condition of hiba 
under the personal law of Muslims the delivery 
of possession which ordinarily would mean 
physical possession of the subject-matter of the 
gift is a condition precedent, yet, it has been 
consistently held that such possession which 
the subject-matter is susceptible of and capable 
of at the time when the /tba is made, if given, 
would be a valid substitute and equation for 
corporeal delivery or physical delivery of the 
subject-matter and even in such circumstances, 
the hiba would bea valid gift. 


Delivery of possession if understood as the 
sine qua non under all circumstances of the 
subject-matter of the gift, then, on such a 
wordy understanding of one of the terms of 
the hiba, a gift of equity of redemption would 
be hit by the principle underlying it. The 
Judicial Gommittee has observed that taking 
possession of the subject-matter of the gift by 
the donee either actually or constructively 
was sufficient to complete the gift. Sufficient 
inroads were made in very early times into 
the necessity to deliver physical possession 
of the subject-matter of the gift in order to 
make it a valid gift, Equity made a sufficient 
dent upon the necessity to deliver physical 
possession of properties in orderto make a 
complete and valid gift. Therefore, it follows, 
that constructive possession ofthe subject- 
matter of the gift provided, it could be made 
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outin a given case would be sufficient to make 
a hiba valid notwithstanding the fact that 
physical delivery of the same has not been 
given. It is only {ch possession as the 
subject-matter is capable of or susceptible of 
that could be thought of and once ifsuch 
available possession is given by the donor to- 
the donee and as a follow-up, the donee 
exercises rights of ownership over the property 
taken over by him, though constructively, 
that would be sufficient evidence to establish 
that there was a valid hiba as is known to 
Mohammedan Law. [Para. 12.}: 


Cases referred to:— 


Tara Prasanna Senv. Shandi Biyi, (1922) I.L.R* 
49 Cal. 68; Munni Bai v. Abdul Gani, AIR. 
1959M.P. 225. 


Appeals against the decree of the Subordinate- 
Judge, Chidambaram in Original Suit Nos. 43 
of 1970 and 48 of 1973. 


yV. Ratnam, for Appellants, 


R. Thillaiyillalan, P. Sam, V. Harinathan and 
R. Gnanagurswamy, for Respondents 1 to 7. . 


K. Sarpabhauman and E. Sampath for Respondents 
8 to 10. 

The Judgment of the Court was delivered by 
Ramaprasada Rao, #:—As against a common 
judgment rendered by the learned Subordinate 
Judge of Chidambaram in two Original Suits 
tried by him collectively and numbered as. 
O.S. No. 43 of 1970 and O.S. No. 48 of 1973 
on his file, the above appeals arise. 


2. We shall here deal with substantive. 
rights as between the sharers in the estate of 
one Abdul Azeez Maracair who died in the 
year, 1962. He married, according to the 
plaintiffs, only twice, but according to others, 
thrice. The plaintiffs are the sons and daughter 
of Abdul Azeez Maracair (hereinafter referred- 
to as Azeez) through his second wife. The 
first defendant is his first wife. The sixth 
defendant whose marriage with Azeez is 
disputed isthe third wife. The 7th and 8th 
defendants are the son and daughter res- 
pectively of Azeez through the third wife ard 
defendants 9 to 11 are the sons of the second 
wife through her earlier marriage with another 
person. Defendants 2 to 5 are admittedly 
the predecessors of the plaintiffs’ share in the 
estate of Azeez in so far as suit items 7, 8 and 


- 10 are concerned. The case of the plaintiffs. 


isthat the 6th defendant is not a lawfully 
wedded third wife of Azeez and in consequence, 
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defendants 7 and 8, though impleaded as parties 
formally to this litigation, are not entitled to 
any share in the estate of Azeez. They would 
also contend that deferfgants 9 to 11 are not 
entitled to any share even as heirs of their 
mother who was the second wife of Azeez and 
who is also the mother of the plaintiffs. It 
was in those circumstances that they came to 
Court with a suit for partition and separate 
possession of their 15/l6th share in 13 items 
of property, which according to them belonged 
to Azeez. In so far asthis part of the litiga- 
tion is Concerned, as we stated already, apart 
from the controversy as to the properties to 
which Azeez was entitled to on the date of 
his death, the question which has to be 
decided in the first instance, so as to hurdle 
over and mop up Certain inconvenient situations 
regarding the number of sharers and their 
entitlement is whether the sixth defendant was 
the lawfully wedded wife of Azeez. The case 
of the 6thdefendant was that she was such a 
wife and defendants 7 nnd 8 are the heiis of 
Azeez along with others and they are the 
children born to her through Azeez. We shall, 
therefore, restrict this part of our judgment 
for the consideration of the question whether 
the sixth defendant could be said to be the 
lawfully wedded wife of Azeez. In fact, A.S. 
No. 550 of 1974 is an independent appeal by 
defendants 6 to 8 as against the finding of 
the Court below that the sixth defendant was 
not truly and lawfully wedded to Azeez. 
The Court below would not believe the oral 
and documentary evidence let in by the Oth 
defendant to support her claim that she did 
marry Azeez in accordance w.th the personal 
law of the parties and that the 7th and 8th 
defendants are her children born through him. 
As against those findings, the present appeal 
has been filed. 


3. In the trial Court, the main contention 
of the plaintiffs was that the 6th defendant 
was already married at or abovt the time 
when she contracted intimacy with Azeez and 
in the absence of a talak as between her 
and her prior husband in amanner known to 
law. there could uot have been a lawful 
wedlock cs between ker and Azeez and that 
therefoic, defendants 7 and 8 cannot be 
understood and treated as the heirs of Azeez 
entitled to share in his estate. We may at 
onc? state that before vs, plaintiffs and defen- 
dants 2 to5 who, touse a loose expression 
‘the Successors-in-interest?, purchased certain 
suit items are no* represented. Mr. Thillai- 
villalan filed his vakalat for the plaintiffs as 
well as defendants 2 to 5. But though the 
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appeal was in thelist for several days, he has 
not appearedt nor has he made any arrange- 
ment otherwise. The appeals came up for 
hearing yesterday and again continued today 
and even then, t is no representation. We 


„had to, therefore, call the plaintiffs and defen- 


dants 2 to 5 in open Court and set them as 
absent. Later counsel appeared. 


4. In the above context of events, we have 
to see whether the story of the plaintiffs that 
the 6th defendant is not the lawfully weded 
wife of Azeez is true or whether the contention 
of defendants 6, 7, 8 and the aggrieved persons 
that the 6th defendant is a lawfully wedded 
wife and defendants 7 and 8 are the children 
of Azeez is true. 


. Both parties on either side agree that the 
6th defendant was a married woman prior to 
her marriage with Azeez. The question, there- 
fore, resolves itself simply to one of fact whether 
there is acceptable proof that at or about the 
time when the 6th dofendant contracted 
marriage with Azeez, there was a divorce as 
between herself and her previous husband. In 
order to establish that there was such a talak, 
as itis known in the personal law of the 
parties, defendants 6 to 8 who are the 
appellants in A.S. No. 550 of 1974, who will 
hereinafter be referred to as appellants, filed 
Exhibits B-5, B-7, B-8 and B-10 to prove their 
case. Exhibit B-5 is an application made by 
the first plaintiff to the Kazi of the area asking 
for a copy of the talaknama which ought to have 
been recorded at or about the time when’ the 
prior husband of the sixth defendant divorced 
her. There isan endorsement in Exhibit B-5 
itselfto show that the first plaintiff received a 
copy of the said talaknama. The first plaintiff 
was examined as P.W. 2. When he was cons 
fronted with Exhibit B-5, he admits that it bears 
his signature at two places. When he was further 
confronted with the writing over the second 
Signature Of his, he would prevaricate and say 
“ahta Qrt QGsRapr-’ We are not 
able to accept the first plaintiff as a true 
witness. When he had the opportunity to 
examine the document Exhibit B-5 in Court, 
he could have in the first instance stated that 
there was no writing over his second signature 
and that it was an interpolation. But when" 
he was confronted specifically about the said 
writing over the second signature of his, he 
would weave out a story that something wrong 
has ey eure This is not all. Exhibit B-10 
was produced by the appellants even at the 
trial stage. This is a copy of the talaknama 
pronounced by the prior husband of the 6th 
defendant which copy was issued by the Assistant 
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Kazi examined as D.W. 3. D.W. 3 would say 
that he issued Exhibit B-10 which isa copy 
of the ftalaknama and confirmed that there 
was a divorce between the earlier husband 
ofthe 6th defendant and herself. The learned 
trial Judge would not rely upon Exhibit B-10 
presumably for the reason that it was only a 
copy issued by the Assistant Kazi and that he 
had no authority to issue such copies. We are 
not satisfied that the Assistant Kazi has no 
such authority to issue copies of official records 
kept by the Kazi in his office. No definite 
interdict which would prevent the Assistant Kazi 
from issuing such copies has been referred to by 
the Jower Court. Even otherwise, before us, the 
appellants have produced the original of Exhibit 
B-10. It is marked as Exhibit C-1 after we 
allowed the petition by the appellants, namely, 
C.M.P. No. 399 of 1978 for filing additional 
documents in this Court. There is a writing in 
Exhibit C-l in Urudu. That is the signature of 
the Kazi. It would be difficult to produce a 
document of 1947 containing the signature of a 
Kazi and that too in Urudu late in 1978. The 
respondents though absent, and even after appea- 
tance by counsel did not lay any material before 
us to suspect the bona fides of Exhibit C-1. We 
compared Exhibit C-1 with Exhibit B-10 and 
they are similar in all respects. Having regard to 
the writing in Exhibit C-1, the age of the paper 
in which it has been written and in the absence 
of suspicious circumstances surrounding the other 
document, we are of the view that Exhibit B-10 
is admissible because Exhibit C-1, its original 
has been produced. Again, we have the uncanny 
acknowledgement of legitimacy of the child, 
the seventh defendant by Azeez himself under 
Exhibit B-8. He has also referred to the sixth 
defendant as his lawfully wedded third wife, in 
Exhibit B-7. Though the recitals in Exhibits Be7 
and B-8 by themselves may not prove the 
earlier éalak between the 6th defendant and 
her prior husband, yet, these documents 
taken in conjunction with Exhibits B-5, B-10 or 
C-] and in the light of the evidenee of the 
first plaintiff himself and particularly for the 
reason that the first plaintiff applied for a copy 
ofthe ialaknama as iseen from Exhibit B-5 
wherein he says: 


‘Caray sé go Fb sor wy SASS UG 
YSITSHer wae ariuguyb ay wares 
ass Qasr grHhad ums Gel Nas 
arCer, ywg Gag ais Aswe 
aarsrgés á QrüAGESTOvI gab 
ST OLR uib’? 

would itself probabilise the case of the appellant’ 
that the plaintiffs knew that there was a talak 
pronounced by the previous husband of the 6th 
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defendant. The learned Judge rejected 
Exhibit B-10, as already stated, for the reason 
that it was only a cop a while dealing with 
Exhibit B-5, he fated t the first plaintiff 
examined as P.W. 2 admitted that he has 
signed Exhibit B-5 at two places. He would add 
that P.W. 2 claimed that he does not knew 
who has written the line over his second 
signature. This insipid explanation of P.W. 2 
in the witness box does not appeal to us. When 
he admitted that there was one undisputed 
Signature in Ex. B-5 and when he does not 
spin out a story regarding the contents over 
and above his first signature, then the first 
plaintiff cannot escape the comment made by 
the appellants that he did apply under Exhibit 
B-5 for a copy of the taleknama. He did not 
approach the Kazi for the fancy of it; but on 
the other hand, he sought for a copy of the 
talaknama and the connected records. This 
would imply that he knew that there was a 
talak. In these circumstances, we are of the 
view that there was a prior pronouncement of 
talak of the marriage as between the 6th 
defendant and her previous husband and that 
she was free ator about the time when she 
married Azeez. One thing that was put against 
the 6th defendant was that a child was born 
to her two months after the date of her 
marriage with Azeez. According to the 6th 
defendant, this was the child which she bore 
to her prior husband and that child died. In 
the absence of any further particulars to 
disbelieve this version of the 6th defendant and 
inthe light of Exhibit B-5 coupled with his 
conduct, we are of the view that the finding 
of the learned Judge that there was no divorce 
as between the 6th defendant and her prior 
husband cannot be accepted, The judgment 
in so far as it finds that the 6th defendant is 
not the lawfully wedded wife of Azeez is, there- 
fore, set aside. 


6- We shall now pass on to A.S. No 358 of 
1974, Having thus rendered our views in A.S. 
No. 550 of 1974 and having expressed ourselves 
as to who could be the sharers to the estate 
of Azeez, we now proceed to deal with 
another controversy regarding certain specific 
items of the plaint schedule properties. Inter 
alia, the problem is whether items 1 and 7 to 
10 in the plaint schedule are partible pro- 
perties in which the plaintiffs together can 
as a matter of course be entitled to their 15/ - 
16th share therein. It is not disputed before 
us that if the above items too formed part 
and parcel of Azeez’s estate, then the plaintiffs 
claim for entitlement to their legitimate share 
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therein would be unassailable. The Court 
found that items 1 and 7 to 10 do form part of 
the estate of Azeez. Before us, the first defen- 
dant as the appellant challenges the said 
finding. We shall, therefore, take up the 
relevant material before us to consider whether 
the ultimate conclusion of the Court below is 
correct. 


7, We shall now deal with item-l. Item l, 
as would be seen hereinafter, consists of a 
house and a site around it The Court below 
held that the first defendant was entitled toa 
3/5th of the site and 3/5th of the house and 
decreed aeerooely: But the first defendant’s 
claim is that she would be entitled to the 
entirety of the site and she has obviously 
no quarrel over the finding that she was entitled 
to the 3/5th share in the superstructure. 
The question is whether the appelant is 
entitled to the entirety of tbe site. 


8. We shall deal with the other question 
whether the 2/5th of the superstructure which 
admittedly belonged to Azeez was removed by 
him and that the superstrncture as it stands 
entirely belongs to the appellants or not. Item 1 
is equatable to item 131 in an earlier suit 
between’ strangers to this litigation. Though 
the learned Judge felt some difficulty in identify- 
ing item 131 in the other suit which we shall 
presently refer to with item 1 im the present 
suit, we do not find any such difficulty as 
the descriptions of the property as given in 
the earlier proceedings do tally in material 
particulars with item 1 of the suit schedule, 
In fact, it is by now established that boundaries 
prevail over the area andif there is identity 
in two different instruments regarding the 
boundaries of a property, then there is little 
difficulty in accepting that the two properties 
which are the subject-matter of independent 
descriptions in the two instruments as above 
are one and the same. That has happened 
in this case. We have compared the bounda- 
ries of item 131 in the earlier suit with item 1 
in the present suit. They are similar and 
we, therefore, find that the earlier item 131 
is the same as item | in the present suit. 


g. What is this item 131 in the suit is the 
next question. In O.S. No. 43 of 1944 on 
the file of the Subordinate Judge of Cuddalore 
theire was an earlier litigation with which we 
are not materially concerned. But in so far 
as the matter in question is concerned, we 
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wish to refer to the earlier suit O. S. 43 of 
1944 (hereinafter referred to as the earlier 
suit) for the purpose of identity of the 
property with item lin the present action. 
Under Ex, B-31 a memo of compromise was 
filed in Court inthe earlier suit under which 
item 131 was allotted to one Hamid Bi, the 
plaintiff in that suit. What was allotted to 
her was a ground in item 131, the compound 
walls and two sites and the entire northern and. 
southern walls of the house including the 
well and trees standing on the suit site. In the 
same exhibit, the building and the entire 
superstructure in item 131 were treated 
separately and in case it became necessary that 
the said building and the superstructure im 
item 13] had to be sold, then the sale procceds 
should be divided amongst the plaintiff, the 
first defendant and the second defendant in 
the proportion of 1/5th, 2/5th and 2/5th 
respectively, A fair reading of Exhibit B-31 is 
enough to rationally opine that the subject« 
matter of item 131 in the earlier suit was not 
only a vacant site but also a superstructure 
which was obviously in a portion of it. In 
order to set at naught any controversy about 
the understanding of the content of item 131 
in the earlier suit, the learned counsel for the 
appellant filed C.M P No. 14853 of 1977 and 
wanted leave to file additional document. 
The document now sought to be produced is 
the extract of the suit register itself. In this, 
there is again the repetition of the clause con- 
tained in the memo. of compromise which has 
already been referred to. The trial Judge was of 
the view that as Exhibit B-31 was only a memo- 
randum of compromise, it would be difficult 
in the absence of any other corroborative 
evidence to accept the recitals therein.. 
Mr. Ratnam, the learned counsel for the appel- 
lant, in order to place the subject-matter be- 
yond controversy has sought for leave to file this 
additional document in C.M.P. No. 14853 of 
1977. In order to renderjustice we have allowed: 
the said application. We have perused the suit 
register Exhibit C. 3, compared it with Exhibit 
B-31 and we are satisfied that item 131 in the 
earlier suit consisted of not only a site but also a 
superstructure. It is clear from the recitals 
in Exhibit B-31 read with Exhibit C-3 that the 
entire site which formed part of item 1 of the 
suit schedule together with a 1/5th share in the 
superstructure therein was allotted to Hamid Bi. 
Thereafter, this property was the subject-matter 
of three more registered documents. Under 
Exhibit A-11, dated 14th June, 1949, Azeez 
exchanges some of his propana in favour of 
the second defendant in the earlier suit and 
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obtains in turn a 2/5th right in the up 
structure. Exbibit B-32 dated 25th June, 1949 
is yet another document to show that the 
first defendant purchased 2/5th share in the 
superstructure from the first defendant in the 
earlier suit. Under Exhibit B-33 dated 22nd 
April, 1950, the plaintiff in the earlier suit 
sold the entire site and her 1/5th share to the 
first defendant. The cumulative effect of 
Exs. A-11, B-32 and B-33 is that the first 
defendant became the owner of the entirety 
of the site and also the ownerof a 3/5th 
share in the superstructure. In the light of 
such disclosures made, we are unable to agree 
with the learned Judge that the first defendant 
ig entitled to 3/5th of the site only. Though 
the first defendant would rather put her case 
high by stating that 2/5th of the superstruc- 
ture which admittedly belonged to Azeez, who 
got it under Ex. A-11, was removed by him, 
yet, Mr. Ratnam is unable to lay his hands 
upon any Clinching material to substantiate 
the appellant’s case. The result of it is that 
the first defendant would, therefore, -be declared 
to be entitled to the entirety of the site and 
3/5th of the superstructure and what would be 
available for the purpose of division amongst 
the heirs of Azeez would be the 2/5th share 
in the superstructure as above. To this extent, 
the judgment of the Court below is modified. 


10. We now come to item 7 to 10. There 
is no dispute that at all material times, 
this property formed part of the estate of 
Azeez. Under Exhibit B-l dated 12th March, 
1957 this property was usufructuarily mortgaged 
by Azeez in favour of the father of the 4th 
and 5th defendants. The first defendant’s 
case is that Azeez gifted over this property when 
it was subject to such a usufructuary mortgage 
and there was also a contemporaneous direction, 
though orally, that the first defendant pursuant 
to the said Aiba should discharge the prior 
usufructuary mortgage. It is not in dispute in 
this case that the earlier usufructuary mort- 
gage was discharged by the first defendant. 
This is seen from the endorsement in Exhibit 
B-1 which clearly makes out such aconduct 
on the part of the first defendant. This 
is proof positive that the first defendant acted 
upon the gift. There is also evidence which 
no doubt is posterior to the time of the gift as 
above to show that the first defendant was 
publicly and openly recognised as the owner 
of the property which was the subject-matter 
of the gift as above. The chitta extract 
Ex B-11 as also the kist receipts Exs. B-12 to 
B-23 taken one in conjunction with the other 
do really reflect upon the indefeasible right of 
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the first defendant to the above items of 
property. She waso claiming the proper- 
ties as fully owner the@#fOf. We have already 
seen that she acted upon the gift by discharg- 
ing the usufructuary mortgage. She further 
asserted her title to the properties by altering 
in the mutation proceedings, the name of the 
earlier owner and continued to exercise rights 
of ownership therein by paying public dues 
thereon. The learned trial Judge was of the 
view that inthe absence of a written instru- 
ment evidencing kiba, which according to him 
was the usual mode by which Azeez was 
gifting properties to his kith and kin and as 
the mutation proceedings were effected, accor- 
ding to the learned Judge, after the death of 
Azeez, and the kist was paid only after 1966 
when Azeez died, it cannot be surely and 
certainly said that such conduct of the first 
defendant in paying public dues or securing 
her name as the registered owner of the 
property is a positive indicia of exercise of 
rights of ownership in the property. He would 
also hold the view that a hiba is not possible 
when at the time when the gift is made, 
physical possession of the property is not 
delivered to the donee by the donor. Accor- 
ding to him, one of the essential elements to 
constitute a complete gift under the Muslim 
Law is physical and corporeal delivery of 
possession of the property and as such possession 
in the circumstances of the case is not possible, 
it cannot be said that there was a kiba within 
the meaning of the personal law ofthe parties 
and this by itself was sufficient, according to 
the learned Judge, to negative any title as 
canned by the first defendant in items 7 to 
0. 


11. We shall take up the last contention 
first. Though ordinarily and in accordance 
with the literal understanding of the definition 
of hiba under the personal law of Muslims the 
delivery of possession which ordinarily would 
mean physical possession of the subject-matter 
of the gift is a condition precedent, yet, it has 
been consistently held that such possession which 
the subject-matter is susceptible of and capable 
of at the time when the Aiba is made, if given 
would bea valid substitute and equation 
for corporeal delivery or physical delivery of the 
subject-matter and even in such circumstances, 
the kiba would be a valid gift. 


12. At cne time, there was a controversy 
whether a gift of an equity of redemption as 
in this case was valid at all. We have seen 
that the property waa usufructuarily mortgaged 


414 


under Exhibit B-1. The first defendant’s case 18 
that it was gifted to her orally, which is possible 
under the Muslim Ja@ by her husband when 
the property was subject to the aforesaid mort- 
gage with possession with the father of defendants 
4and5. The question is whether a gift bya 
mortgagor of his equity of redemption is possible 
at all, As we said, delivery of possession, if 
understood as the sine gua non under all circum- 
stances, of the subject-matter of the gift, then, 
on such a wordy understanding of one of the 
terms of a hiba, such a gift would be hit by 
the principle underlying it. But as observed 
. |by the Judicial Committee, taking possession of 
the subject-matter of the gift by the donee 
either actually or constructively is sufficient to 
complete the gift. Therefore, sufficient inroads 
were made in very early times into the neces. 
sity to deliver physical possession of the subject- 
matter of gift in order to make it a valid gift. 
The Bombay High Court, however, took a 
different view that a gift of equity of redemp-~ 
tion where the mortgagee ig in possession of the 
mortgaged property at the date of the gift is 
not valid. Many of the High Courts in our 
couniry took a different viow. It appears that 
even the Bombay High Court watered down 
their earlier strict view of the position as is seen 
from the illustration given by the author Mulla 
in the eighteenth edition of the Principles of 
Mahomedan Law at page 154. Tho illustration 
runs as follows:— 


“A owns six immovable properties. He 
mortgages three with possession to M. He 
then makes a gift of all the six properties to 
Dand puts him in possession of the three 
properties not mortgaged to M. The High 
Court of Bombay has held that in such a 
case the gift of all the six properties is 
valid...” 


This puritanic view of the Bombay High 
Court itself is no longer the view of that 
High Court. Further, a Division Bench of the 
Calcutta High Court stated in Para Prasanna 
Sen v. Shand: Bibi}. ; 


“In British Courts the Mahomedan Law of 
Gift is administered as between Mahomedans 
on the ground of equity and good con- 
science... .” 


Therefore, equity made a sufficient dent upon 
the necessity to deliver physical possession of 
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properties in orderto make a Complete and 
valid gift., The learned Judges in the said 
decision continued to say: 


“© .We areofthe opinion that the right 
of the equity of redemption which is under 
consideration in this case and such similar 
rights which are termed in some of the 
decided cases as incorporeal rights, as 
distinguished from the corpus, may, in view 
of the exigencies and necessities of moderm 
conditions and conception of legal rights 
of property, be subjects of a valid gift, the 


mode of delivery of possession varying 
according to the nature of the right 
conveyed”. 


13. Hidayatullah, C.J., as he then was in 
Munni v. Bai Abdul Gani.) in his usual style 
made the following observations: 


“.,..three conditions which are necessary 
for a valid gift under the Muhammadan 
Law are: (1) manifestation of the wish to 
give on the part of the donor; (2) acceptance 
of the donee, either resslly or impliedly 
and (3) taking of possession of the subject- 
matter of the gift by the donee, either 
actually or constructively....” 


Dealing with the third aspect, the learned 
Chief Justice stated that delivery of possession 
can be made in such manner as the subject of 
the gift is susceptible of. 


14. Another learned author Tyabji on 
Muslim Law, Fourth Edition at page 343 
reiterated what the other author stated and 
added that possession of the equity of redemp- 
tion of immovable property in the possession 
of a mortgage may be transferred by the 
donor giving to the mortgagee notice of his 
having conveyed to the donee the property 
subject to the mortgage and permitting the 
donee to exercise all acts of ownership that 
may be exercised by the owner of the equity 
redemption. 


15. Therefore it follows that constructive 
possession of the subject-matter of the gift 
provided it could be made out in a given 
case would be sufficient to make a hiba valid 
notwithstanding the fact that physical delivery 
of the same has not been given. It is only 
such possession as the subject-matter is 
capable of or susceptible of that could be 
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thought of and if once such available pcsses- 
sion is given by the donor tothe donee ard 
as a follow-up, the donee exercises rigbts of 
ownership over the property taken over by 
him though constructively that would be 
sufficient evidence to cstablish that there was 
a valid kiba as is known in Mahomedan 
Law. We have no hesitation in accepting the 
contention of Mr. Ratnam that in the instant 
case, there is evidence not only by conduct 
but also by express intention and assertion of 
title over immoveable property by the first 
defendant for a considerable length of time 
that the Aiba claimed by her from her husband 
is true and oughtto betrue. The mere fact 
that there is no instrument evidencing such a 
gift cannot be made much of as under the 
personal law of the parties, an oral gift is 
also possible. We are unable to agree with 
the uncharitable conclusion of the trial Judge 
that the kist receipts do not possibly show 
that they were paid before the death of 
Azeez. They do not establish that kists were 
paid only after his death. In any event, the 
discharge of the mortgage which is not in 
dispute and which was made by the first 
defendant coupled with her continuous 
conduct in dealing with the property which 
was in her constructive possession do, in our 
opinion, establish the kiba. We are, therefore, 
unable to agree with the Court below that 
items 7to 10 are partible properties which 
are to be included and treated as the estate 
of Azeez. A.S. No. 358 of 1974 is, therefore, 
allowed. 


16. In the earlier portion of our judgment: 
we have referred to the absence of Mr. Thilla! 
Villatan, the learned counsel for the respon- 
dents in A. S. No. 358 of 1974 and A. 8S. No: 
550 of 1974. The learned counsel appeared 
today before us and made certain representa- 
tions in connection with the facts, circum~ 
stances and the documents already on record in 
the above two appeals, so as to sustain the 
judgment of the trial Court. We once again 
heard counsel and in this behalf, therefore, our 
earlier observations that the appeal was heard 
in the absence of the contesting respondents 
cannot survive and does not. Even after hear- 
ing Mr. Thillai Villalan, we are not pers 
suaded to change our view and our conclusions 
arrived at already in the two appeals. We 
may add, however, that in A. S. No. 358 of 
1974, 2/5th of the superstructure in item-1 
was stiil to be treated and considered as parti- 
ble property to which all the heirs and sharers 
to the estate of Abdul Azeez would be entitled 
in accordance with their legitimate shares. 
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17. We now pass on gto A S. No. 708 of 
1977. This was a casi filed by one Subra- 
mania Nadar against R. B. Govindasami 
Naidu figuring as thefirst defendant and 
defendants 2 to 5. Weare maintaining the 
description of the parties as is referred to in 
O. S. No. 43 of 1970. R. B. Govindasami 
Naidu, the first defendant in the suit, numbered 
as O. S. No 48 of 1973 on the file of the Sub- 
Court, Chidambaram, the decision against 
which is appealed against in A. S. No. 708 of 
1977 was the mortgagee who was in possession 
of the suit properties, he having secured such: 
a mortgage with possession under Exhibit B-1 
from Azeez. We have already seen that under 
cover of the endorsement made in Exhibit 
B-1 itself. on 10th March, 1963, Mr. Govinda 
swami Naidu is to be said to have delivered 
possession of the suit properties to the first 
defendant who paid off the mortgage by rea- 
son of the kiba which was the subject-matter 
of the appeal in A. S. No. 358 of 1974. Subra- 
mania’s case is that after Fathima Beevi secured. 
such possession from R. B. Govindaswami 
Naidu, she Jeased the property to him under 
Exhibit C-2 (marked as such by virtue of our 
allowance of the application for filing addi- 
tional documents, namely, C. M. P. No. 1728 
of 1978) Subramania’s further case is that he 
was in possession of the suit properties by vir- 
tue of the lease Exhibit C-2 and in or about 
1968, one Kesava Padayachi and eight others 
sought to interfere with the possession of the: 
suit property alleging that they got a lease of 
the very same properties from the plaintiffs 
and the 6th defendant. Finding that their 
attempt to secure possession which they deman- 
ded of the suii properties was not acceded to 

by Subramania, they filed O.S. No. 545 of 
1968 on the file of the District Munsif’s Court, 

Chidambaram and sought for an injunction. 
as against Subramania as the lessee of the first 
defendant from interfering with their entitle- 

ment to possession of the suit properties. This 

is seen from Exhibit B-48 which is the plaint 

filéd in that suit. Along with the presentation. 
of the suit, I. A. No. 1161 of 1963 was also. 
filed by Kesava Padayachi and others as against 
Subramania and the first defendant seeking 

for an injunction restraining the first defen- 
dant and Subramania from interfering with 
their lawful possession. In fact, it is alleged 

in Lxhibit B-48 that Kesava Padayachi and 

others.were let into possession by Azeez him- 
self and after the death of Azeez, some of 
his heirs allowed them to continue in posses- 
sion and it was in such circumstances, they 

got into possession of the suit properties and 


416 


ia on the strength of 
nted. This application 

ordered, An attempt 
rder of interim injunc- 


interference by Subra 
Exhibit C-2 was unw 

‘for interim injunctiots 
was made to vacate th 
tion which was obvioufly taken out by Subra- 
mania in that very suit. This was dismissed 
as is seen from Exhibit B-49 dated 27th Octo- 
ber, 1969 in and by which [the order of 
interim injunction was made absolute. Finally, 
for reasons which are not very clear, on 4th 
March, 1970, Kesava Padayachi withdrew the 
suit and reported that he was not pressing the 
game. When this was the position, the present 
auit O. S. No. 48 of 1973 on the file of the 
‘Sub-Court, Chidambaram was filed by Subra- 
mania impleading R. B. Govindasami Naidu 
as the first defendant and defendants 2 to 5 as 
defendants in the above suit. The reason for 
impleading defendants 2 to 5 as defendants to 
the present action is not too clear. 


18 The claim of the defendants 2 to 5,as 
already stated in the other two appeals, is 
based on a purchase of the plaintiff’s share in 
suit items 7,8 and 10 as sharers in the estate 
of Azeez. This purchase was under, Exhibit 
B-2 dated 5th April, 1961. Finding that the 
plaintiffs were no longer interested in a portion 
of the suit property or for Yeasons not again 
clear, Subramania impleaded only Govindasami 
Naidu, the quondam mortgagee and defendants 
2 to 5 as party-defendants to the action and he 
did not implead his lessor, the first defendant 
and other proper parties to the action. This is 
„only by the way. On the strength of Exhibit C-2 
which is the lease deed under which Subramania 
claimed possessory rights in the suit properties, 
he prayed for a declaration that he was entitled 
to rights under the Cultivating Tenants’ Pro- 
tection Act and for other ancillary reliefs. The 
‘Court below found that Subramania was not 
in possession ofthe suit property and, therefore, 
he was not entitled to ths declaration as 
prayed for. Subramania appeals. 


19. Mr. Ratnam, the learned counsel for 
‘Subramania contends that after the disposal 
of the suit filed by Kesava Padayachi which 
terminated.on 4th March, 1970, under Exhibit 
B-50, there was correspondence between 
Kesava Padayachi and others on the one hand 
and Subramania on the other. Ona reading 
of Exhibit C-4 and C-5 which were notices 
exchanged between the above two parties and 
` which documents also were received by us in 
appeal while allowing C.M.P. No. 1728 of 1978, 
it does not take the case of Subramania further 
excepting to say that Subramania also had an 
mterestin the usufructs which were raised on 
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the suit properties. In fact, the case of the 
parties is that casuarina worth about Rs. 9,000 
was raised on the suit lands and it was 
Subramania who raised it. There were disputes 
about it. On a reading of Exhibits C-4 and 
C-5, itis clearthata sum of Rs. 3,000 was 
received by Subramania and the balance was 
paid over to Kesava Padayachi and ultimately 
nothing happened. Exhibits C-4 and C-5 do 
not clinchingly point out as to who was or who 
continued in possession of the suit properties 
after the disposal of the suit, under ibit 
B-50. It is in these circumstances, the question 
arises whether Subramania is right -in havin 
impleaded only Govindasami Naidu an 
defendants 2 to 5 asa party defendants to this 
action. One would have expected, for a fuller 
and complete adjudication of the rights claimed 
by Subramania, for him to have impleaded 
not only the first defendant but also all the 
heirs of Azeez, so that there could have been 
a hearing of the case in the presence of all 
proper parties. What defendants 2 to 5 
secured under Exhibit B-2 was only a right 
over a part of the suit properties, they having 
purchased it from the plaintiffs under Exhibit 
B-2. Even they, as alienees had only a right 
to file an independent suit for partition and 
obtain possession of their share after it is 
demarcated and allocatedto them in such a 
suit. Instead of that, they attempted to enter into 
possession ofthe totality of the suit property on 
the strength of Exhibit B-2 and added that 
there was such lawful possession of the entiret 
of the-suit properties by Kesava Padayachi an 
others as is seen from Exhibit B-4. Exhibit 
B-4 is a document which touches on the rights 
over immovable property. Asit is unregistered, 
it cannot be looked into for any purpose and 
rightly, therefore, the learned Judge would not 
rely upon Exhibit B-+ and rejected it as 
inadmissible. The sheet-anchor of the case of 
defendants 2 to 5 is Exhibit B-4. .But forthe 
said document, they have no semblance of a 
ossessory title over the property though under 


Exhibit B-2 they could project a right of owner- 


ship over only a portion of it. But, only some 
interested persons are parties to this action. It 
ig in this way we characterise rhe suit of 
Subramania as one instituted not against all 
proper parties or necessary parties. 


20. When the suit was set for hearing 
Subramania’s case was that he having entered 
into possession of the property by vVittue of 
Exhibit C-2 which was a lease deed entered 
into between himself and the fiirst defen- 
dant, he continued in such possession and 
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„in substantiation of that contention, 
Mr. Rathnam appearing for him before us 
would rely upon the entries in the adangal - 
made in the year 197), and thereafter. 
These entries in the adangal marked as 
Exbibit B-53 to B-56 were rightly rejected 
by the Court below with the observation that 
those entries having been made after the suit 
in O.S. No. 43 of 1970 was filed, no weight 
could be attached to them. We are of the 
view that this is not the way in which a fair 
appraisal ought to be given to such records. 
If really Kesava Padayachi at one time or 
defendants 2 to 5 at any other time as they 
claimed, came into possession of the suit pro- 
perties, nothing prevented them from causing 
such entries to be made in the adangal basing 
on such judicial, lawful and physical possession. 
‘No such attempt has been made. But on the 
other hand, the first defendant by virtue of 
the Aiba and her discharge of the mortgage in 
favour of Govindasami Naidu and obviously 
relying upon the recital that she secured por- 
session of the property from Govindasami 
Naidu who was in possession of the same as 
mortgagee in possession sought for such entries 
being made in the adangal and was suocessful 
in securing them. Exhibits B-53 to B-56 no 
doubt support the appellant’s case. But the 
point, however, in the present caso is whether 
the entries Exhibits B-53 to B-56 by themselves 
are sufficient for Subramania to sesk for the 
declaration sought as he did in the Court 
below. The telling piece of evidence which 
has not been got over in spite of the able 
arguments of Mr. Ratnam is the judgment 
and connected records in O.S. No. 545 of 1968 
on the file of the District Munsif, Chidamba- 
ram. Under Exhibit B-49, it is seen that 
Kesava Padayachi secured an order of injune- 
tion restraining the first defendant and Subra- 
mania from interfering with their possession, 
The pronouncement was made on 27th October, 
1969. Kesava Padayachi, for reasons not known, 
and certainly not clear did not press his suit a 
few months thereafter and it was dismissed as not 
pressed on 4th March, 1970, vids Exhibit B-50, 
The normal preeumption is that Kesava Pada- 
yachi continued in possession of the property till 
4th March, 1970 and immediately there- 
after. Excepting for the entries in the adangal 
which were made in the year, 1971, showing 
the first defendant Fathima Beevi as the 
person in possession of the suit properties, there 
is no other contemporary record to show that 
Kesava Padayachi and others who were admit- 
tedly in possession of the suit property till 
4th March, 1970 ever surrendered possession to 
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anyone including defi te 2 to 5. We have 
already stated that t y of defendants 2 to 
5 that they secured suð surrender under Exhi- 
bit B-4 is not believabl& because the document 
is not admissible and there is no further 
attempt to prove this allegation. In this 
paradoxical state of affairs, the difficult ques- 
tion that arises is as to who is in posession of 
the mit property. The adangal register speaks as 
if the first defendant was in possession in 1971. 
The decision of a competent Court declared 
that Kesava Padayachi was in possession of the 
Property in 1970. The empty claim of defen- 
dants 2 to 5 is that they got possession of it 
through Kesava Padayachi under Exhibit B4 
which we have discarded since it is legally 
inadmissible in evidence. Certainly, therefore, 
in such a nebulous state of affairs, a declaration 
as sought for by Subramania cannot be granted. 
But Mr. Ratnam still harps upon Exhibit 
C-2 as the foundation for his entitlement for 
the grant of the relief that he is entitled to a 
declaration that he ie a cultivating tenant. Such 
an entitlement is based on physical possession. 
We have expressed on more than one ogeasion 
in the course of our judgment that we are 
unable to pinpoint as to who is in actual posses- 
sion of the property having regard to the 
ambulatory evidence let in in this case by both 
parties. One other argument of Mr. Rat- 
nam is that the claim of- defendants 2 to 5 
that they are in possession of the suit pro- 
perties in fanciful for the reason that they 
had at all material times only a right of owner- 
ship over a part of the suit properties and 
not over its entirety. In those circumstances, 
even if they have been indueted into posses- 
sion by Kesava Padayachi and othera, they 
could not legitimately resist the possession of 
Subramania of the reat of the property which, 
by reason of the finding of ours regarding the 
sustainability of the kiba in favour of the 
first defendant, the first defendant can law= 
fully induct Subramania into the rest of the 
property and to that extent at least, Exhibit 
C-2 has to be sustained. There is no doubt 
force in this contention. But in the absence 
of definite and clinching evidence to show 
that Subramania ever entered into physical 
possession of this property, at some point of 
time, it would be difficult to hold that the 
appellant is entitled to a declaration that he 
isa cultivating tenant. In these circumstances 
and for the reasons above stated, but not on 
the same grounds as was considered by the 
Court below, that part of the judgment of 
the trial Court regarding the issue under 
eonsideration is sustained. 


48 
al. In, passing, h er, we may observe 
that it is for Subr ia to work out his 


rights in a manner n to law to secure 
such declarations tof which he would be 
entitled to and the judgment in these pro- 
ceedings will not be a bar to him because 
no finding has been given in this case by us 
about the nature of possession which he 
could claim over the suit property. It is 
for him to work out such rights in the pre- 
sence of all the sharers including defendants 
2to 5 who claimed to be the aliences of a 
part of the property by reason of Exhibit 
B-2. 


22. A.S. No. 708 of 1977 inter alia concerns 
itself with items, 7, 8and 10. The other item 
which is also the subject-matter of this appeal 
is item 9. Subramania stated that he is 
the owner of this property and has sought 
for a declaration as to his title by reason of 
a purchase of the property from the predeces- 
sor-in-interest and for a consequential injunce 
tion restraining the defendants from laying 
any manner of claim or interest over it. 
Here again, Govindasami Naidu is an un- 
necessary party. Defendants 
been impleaded to this action by Subramania 
on the ground that they projected an interest 
over a part of this item by reason of their 

urchase of the share of the plaintiffs under 

ibit B-2. 


24. The short question to be considered is 
whether item 9 is to be deemed tobe still in 
the family of Azeez susceptible to partition 
amongst the sharers after the death of Azeez. 
Admittedly item 9 formed part of the estate 
of Azeez. Ordinarily, it ought to have been 
shared by all the sharers. But the hiba which 
we have sustained in the earlier part would 
entitle the first defendant alone to claim 
this property. But whether the property still 
could be considered so in view of certain 
supervening circumstances which we shall 
presently refer tois an independent matter. 
It is the common case Of all parties that 
in so far as item 9 was concerned, Azeez. 
himself did not pay the pnblic dues and in 
order to realise such dufs, the sale notice 
Exhibit B-24, was issued by the Special 
Loan Deputy Tahsildar for the sale of this 
item of property amongst others. No doubt, 
this notiee was sent only to the first defendant 
and not to all the sharers, Not having had 
satisfaction in spite of the publication of the 
sale notice in the matter of the clearance of 
arrears of public dues, the property was 
brought sale and one Mohamad Ali 
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Maracair purchased the ptoperty as is seen 
from Exhibit B-25. Exhibit B-25 is an order 
of the Revenue Divisional Officer showing 
that Azeez was in arrears of loans and he 
defaulted in paying them and that there was 
no irregularity in the publication of the notices 
and that, therefore, he was confirming the 
sale in favour of Mohamad Ali Maracair 
who was the highest bidder in the public 
auction held for the purpose. Pursuant to 
such a purchase, Mohamed Ali Maracair paid 
kists also, as is seen from Exhibit B-27. 
Finally Mohamad Ali sold this property to 
Subramania under a_ registered sale deed 
marked as Exhibit B-51 dated 23th November, 
1971. The title of Subramania, therefore, is 
traceable to the title of Mohamed Ali who 
in turn purchased the property in a public 
auction held for the purpose of the realising 
public dues under the Revenue Recovery Act. 


24. Mr. Thillai Villalan’s contention is that 
as the notice ofsale has not been sent to all 
the sharers, it is vitiated and that Mohamed 
Ali Maracair is none else than the brother 
of Fathima Beevi who is the first defen- 
dant, Both these objections do not appeal te 
us as sustainable ones. We have seen that the 
Revenue Divisional Officer under Exhibit B-23 
has recorded that the notices issued in connec- 
tion with the public salo were proper and in 
accordance with the prescribed procedure. 
Even otherwise, the first defendant who by then 
paid off the mortgage amount which she had 
to pay by virtue of the direction given to her 
contemporaneous with the kiba made on the 
property by her husband was probanly recog- 
nised by the Revenue Department as the only 
person entitled to the property and who had 
an interest in it. Even otherwise, the 
non-service of notice to the other sharers 
would not vitiate the sale and make it void. 
It might be voidable. But it stood the test of 
time for nearly six years until the filing of tha 
present suit. Noone including the plaintiffs 
who are the predecessors-in-interest of defen- 
dants2 to5 ever objected to the manner in 
which the property was publicly sold. The 
first contention, therefore, fails. 


25. The second contention is that the pro- 
perty was purchased by the first defendant’s 
brother, This would not tilt the matters at all. 
In a public sale, any one is entitled to bid 
and purchase the property which is the subject- 
matter of public sale. The fact that the high- 
est bidder happens to be related to one of the 
parties to the litigation cannot be the basiso 
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attack on the validity of the public sale itself. 
We held that Mohamed Ali Maracayar became 
the owner of item 2 of the plaint schedule by 
virtue of his purchase under Exhibit B-25 and 
that his later sale under Exhibit B-1 to Subra- 
mania is valid and enforceable The lower 
Court was not right in having rejected the 
relief to Subramania over this item also. We, 
therefore, set aside the judgmeut of the trial 
Court in so far as it has held against Subramania 
in relation to item 9 of the suit property and 
hold that Subramania is entitled to the decla- 
ration as prayed for over item 9 and the defen- 
dants who claimed to be in possession of the 
property are bound to deliver possession of 
the same irrespective of the other controver- 
sies in the domestic litigation already referred 
to above. This appeal in part is allowed. 
But there will be no order as to costs. If as 
represented by Mr. Thillai Villalan, defendants 
2 to 5 have raised casuarina crop over item 9 
of the plaint schedule, the Jower Court shall 
make sufficient amends available in law 
in their favour at the time of directing 
physical delivery of possession of this item to 
the appellant. 


26. As a remlt of our judgment in A.S. 
No. 708 of 1977, no further ordera are neces- 
saryin C.M.A. No, 706 of 1974. Itis dis- 
missed, 


27. Inall the appeals, the party who is 
successful shall bear his or her costs. 
R.S. AS. No. 358 of 1974 


allowed, 


— ae ee 


IN THE HIGH COURT OF JUDICATURE 
AT MADRAS. 


Prugent:—T7. Ramaprasada Rao, CF. 


Karmega Kone Appellant” 


D. 


Udayar Kone and others Respondents. 


Adperse possession—Plea of stands on same footing as 
plea of estoppel— Specific plea in pleadings necessary. 


The plea of adverse possession is an essential 
question based upon provable facta and cannot 
rest upon mere surmises and stories weaved 
out in the eourse of the trial and in the wit- 
ness box. The plea of adverse possession stands 
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on the same footing 
It has been the consis view of Courts that 
a plea of estoppel h pleaded and not 
only pleaded but alsoWroved. So also a plea 
of adverse possession, Qhich again rests upon 


he plea of estoppel. 


. proof of positive and essential facts, has to be 


pleaded, so that the adversary might be able 
to meet the specific case of the party, who 
unjustly wishes to wrest the property belonging 
to another and claim title in himself on the 
plea of adverse possession. A plea of adverse 
possession essentially implies that the person 
claiming title to a property on that basis does 
not own it. He wishes to snatch it from the 
real owner on the bare ground that he was 
continuously, publicly and openly in possession 
of the property of the adversary to the know” 
ledge of the adversary and without any objection 
or intervention on the part of the real owner. 
These are essential facts which form the rocky 
foundation of the plea of adverse possession, 
The law requires an express pleading on that 
question for the simple reason that the real 
owner, who is said to have been lethargic, 
might set up a case (might be true in some 
cases) that such possession of the claimant was 
only permissive and was never intended to ba 
adverse so far as his real title was concerned 
and that, even if it could be projected as an 
adverse claim, the title from which it should 
be deemed to have commenced should also be 
made specific and public,so that the real 
owner might be given a fair and just opporta- 
nity to plead otherwise and set up a case that 
such adverse possession as claimed by the other 
person did not begin on the date claimed by 
him. It is because of such necessity of proof 
of such essential elements like those enumerated 
above that the law requires a specific plea in 
the pleadings regarding adverse possession. 

[ Para. 3.] 


Case referred to:— 


Karim v. Bibi Sakina, (1964) 2 S.C.J. 224: 
(1964) 6 S.G.R. 780: A.I.R. 1964 S.G. 1254, 


Appeal against the decree of the Court of the 
Subordinate Judge, Ramanathapuram at 
Madurai in Appeal Suit No. 3 of 1974, pre- 
ferred against the decree of the Court of the 
District Munsif of Ramanathapuram in Origi- 
nal Suit No. 67 of 1970. 


The Court delivered following 


Jupoment.—The first defendant in O.S. No. 67 
of 1970 on the file of the Court of the District 





am is the appellant 
came to Court for a 
declaration of thei to the suit property 
and for a permanent inganction restraining the 
first defendant, who the grandson of the 
second defendant, and also the second defen- 
dant, from interfering with the plaintiffs’ pos- 
session of the suit property, or, in the alterna- 
tive, for recovery of possession. Both the 
Courts found that the plaintiffs-respondents 
were entitled to the svit property. The trial 
Court was, however, of view that, notwith- 
standing such vesting of title in the plaintiffs 
they had lost it, because the defendants were 
adversely in possession of the suit property for 
the prescribed time as against the true owners 
and that therefore the plaintiffa were net catitl- 
ed to either possession or declaration as prayed 
for. On appeal, however, the appellate Court 
noticed that there was no plea as to adverse 
possession as required in law and therefore held 
that, in the absence of such a pleading, the 
appellant-defendant could not succeed on a 
bare story of entitlement on the basis of adverse 
possession trotted out in the coursa of the trial. 
In that view, the apoellate Court allowed the 
appeal, set aside the judgment and decree of 
the trial Court and decreed the suit as prayed 
for. The first defendant has filed the present 
appeal as against the said judgment. 


2. The only question which arises for consi» 
deratien is whether a litigant, without expressly 
setting up a plea of adverse possession, can 
succeed on such a circumventory title, even 
though the litigant is unable to prove his basic 
and real title to the property under litigation. 
Following the judgment of the Supreme Court 
in Karim v. Bibi Sakina,+ wherein the Supreme 
Court had observed that not only should there 
be proof of continuity, publicity and extent 
while setting up a plea of adverse possession, 
but such a plea should also be expressly plead- 
ed to show as to when possession became 
adverse as against the real owner, so that the 
starting point of limitation against the party 
affected, could be found, and the rights of 
parties adjudicated upon, the appellate Court 
reversed the judgment of the trial Court. 


3. The plea of adverse possession is essentially 
a question based upon provable facts and 
cannot rest upon mere surmises and stories 
carved out in the course of the trial and in the 
witness box. The plea of adverse possession 


—. 
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stands on the same footing as the plea of 
It has been the consistent view of 








plea of adverse possession essentially impli 
that the person claiming title to a property on 
that basis does not own it. Ho wishes 
snatch it from the real owner on the bare 
ground that he was continuously, publicly and 
openly in possession of the property of the 
adversary to the knowledge of the adversary 
and without any objection or intervention on 
the part of the real owner. These are ossen- 
tial facts whieh form the roeky foundation of 
the plea of adverse possession. The law 
requires an express pleading on that question 
for the simple reason that the real owner, who 
is said to have been lethargic, might set up a 
case (might be true in some cases) that such 
possession of the claimant was only permissive 
and was never intended to be adverse so far as 
his real title was concerned and that, even it 
it could be projected as such an adverse claim 
the time from which it should be deemed to 
have commenced should also be made specific 
and public, so that the real owner might be 
given a fair and just opportunity to plead 
otherwise and set up a case that such adverse 
possession as claimed by the other person did 
not begin on the date claimed by him. Iti 
because of such necessity of proof of such essen- 
tial elements like those enumerated abeve thai 
the law requires a specific plea in the pleading: 
regarding adverse possession. These thingy 
being absent in this case, and the plea having 
been set up only in the course of the trial, the 
learned appellate Judge was right in having 
negatived the claim of the appellant based 
solely upon the theory of adverse possession, 
which was not pleaded, thought sought to be 
proved in the course of trial. 


4 The judgment of the appellate Court is 
right. The second appeal does not pose any 
other question of law. The second appeal is 
accordingly dismissed. There will be no order 
as to costs. 


` 


R.S. Abbeal dismissed, 


I] RAMANATHAN 9, GOMMR., CORPORATION OF MADRAS (Ramaprasada Rao, GJ.) 


IN THE HIGH COURT OF JUDICATURE 
AT MADRAS, 


Present :— T. Ramaprasada Rao, C.F. 


C. G. Ramanathan 
a, 


Commissioner, Corporation of Madras, 
Madras. Respondent. 


Madras City Municipal’ Corporation Act 
(1V of 1919), section 100— Fixation of annual’yalue 
of building— Method to be followed. 


Petitioner* 


In order to arrive at the annual valuation of 
premises ordinarily let out and which is within 
the jurisdiction of the Cerporation of Madras, 
the taxing authorities are entitled to assess and 
estimate the rent whieh the property may fetch, 
when the property is leased out in the normal 
course. What it may ‘reasonably be expected to 
fetch’ is a matter which. varies from case to 
case: it all depends on the facts of each case. 
If there is no proof of actual letting of the 
building prior to the challenged valuation for 
the purpose of fixing the property tax, then the 
yardstick adopted by the Corporation in fixing 
such reasonable rent can be scrutinised by the 
authorities in the higher hierarchy. But, if on 
the other hand, there is no proof er at any rate, 
acceptable material on which the taxing autho- 
rities can act and arrive at the reasonable rent 
which the property would fetch in normal cir= 
cumstances, then such material cannot be 
lightly brushed aside and it is not open to the 
owner to dictate that the rent which was being 
paid by the tenant in occupation, after nego- 
tiations with him, should be taken, willy-nilly, 
as the basis for arriving at the annual value of 
the premises. If there is available material, 
which has to be accepted and against which 
nothing is said, then it is mandatory on the 
part of the taxing authorities, functioning under 
the City Municipal Corporation Aet, to adopt 
the rent quoted in the lease deed, unless it is 
shown to be far too low than the market rent. 


Held, that in the present case there was abun“ 
dant proof, which is also admitted, that a few 
months before, the premises were let out for 
Rs. 900 per month, the additional amount of 
Rs. 400 being referable to amenities. It 
followed that the reasonable rent which the 
permises can be expected to fetch at all times 
ean be fixed at Rs. 900 per month. In this 
view of the matter, the order of the Appellate 








*Q.R,P, No. 949 of 1978, 18th Janysy, 1979. 
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ined. It is accord- 
tal value is fixed at 


[Para. 1.] 


Authority cannot be s 
ingly set aside, and the 
Ra. 900 per month. 


Case referred to:— 
pr te Council v. Hanifa, (1969) 2 M.LJ. 


Petition under rule 19-A, Part V of Schedule 
IV of the Madras City Municipal Corporation 
Act, 1919 read with section 115 of Act V of 
1908 praying the High Court to revise the order 
of the Court of the Chief Justice, Court of 
Small Causes, dated 15th March, 1977 and 
made in M T.A. 291/75 (RDHA. No. 12/110 
for the 2/1973-74 dated 25th March, 1975, 
Taxation Appeal Committee, Corporation of 
Madras (Madras). 

A C.  Muthanna, M. Subramaniam and 
N. Rajaram, for Petitioner. 


S. Pajaniswoamy, for Respondent. 


The Court delivered the following 


Jupemenr:—The owner of premises No. 72, 


Archbishop Mathias Street, Madras, aggrieved 
by the order of the Chief Judge, Court of 
Smal! Causes, Madras (Appellate Authority 
under the Tamil Nadu Buildings (Lease and 
Rent Control) Act, 1960), who fixed the annual 
value of the premises at Rs. 10,920 has filed this 
civil revision petition. The main contention 
before me is that, even though the property 
would fetch a rent of Rs. 900 per month 
and an additional income of Rs. 400 per 
month towards amenities provided in the pre« 
mises earlier to 31st March, 1973. yet after 3 lat 
March, 1973, to wit, in June, 1973, the premises 
were let out to Parry and Company for occupa- 
tion by one of its officers, on a rent of Rs. 600 
per month and an additional charge of Rs. 200 
per month for amenities, The main contention 
of Mr. Gopinath, learned counsel for the 
petitioner, is that as there is proof of payment 
of such rent in the form of rent receipts and a 
lease deed inter se between the Jandlord and the 
tenant, there is no possibility of any speculation 
in this case nd that the rent ought to be 
fixed on the basis of the actuals and not en 
mere assumptions or best judgment method. 
On the other hand Mr. Palaniswamy, learned 
counsel for the Corporation, would refer te 
section 100 of the City Municipal Corporation 
Act, 1919, and would say that in certain cir- 
cumstances the actuals paid by the tenant may 
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riving at the annua! 
es, as other circum- 
en into consideration 
to fix the reasonable t which the property 
is likely to fetch in thefopen market, if let out 
freely. For this purpose he would rely upon 
the admitted fact that the same property, 
before it was let out to Parry and Company, 
was fetching a monthly rent of Rs. 1,300 made 
up of Rs. 900 rent and Rs. 400 as charges for 
amenities. He would also contend that the 
landlord had accepted the assassment on the 
renta) basia of Rs. 1 000 per month even at the 
time when the rent was Rs. 900 plus Rs. 400 
(rent and amenities). He would therefore seek 
to sustain the order of the Appellate Authority, 
who fixed the rental value at Rs. 1,000 and 
directed the taxing authority to arrive at the 
annual value on that basis In order to arrive 
at the annua) valuation of the premises, which 
is ordinarily let out and which is within the 
iurisdiction of the Corporation of Madras, the 
‘axing authorities are entitled to assess and 
timate the rent which the property is leased 
out in the normal course. What is ‘reasonably 
be expected to fetch’, is a matter which varies 
irom case te case: it all depends on the facts 
f each case. If there is no proof of letting 
he building prior to the challenged valuation 


not be a safe guide f 
valuation of the pre 
stances should also 









xing such reasonable rent can be scrutinized 
y the authorities in the higher hierarehy. But 
if, on the other hand, there is proof or, at any 
rate, acceptable material on which the taxing 
iuthorities can act and arrive at the reasonable 
rent which the property would fetch in normal 
ircumstances, then such material cannot be 
lightly brushed aside and it is not open to the 
ywner to dictate that the rent which was being 
paid by the tenant in occupation, after nego- 
riations with him, should be taken, willy-nilly, 
as the basis for arriving at the annual value 
af the premises. In facta Division Bench of 
this Court in Municipal Council, Tirunelyli v. 
Haniffa1, while considering a provision under 
the District Municipalities Act, which is in part 
materia withsection 100 of the City Municipal 
Corporation Act, observed that, though the 
Municipality, while determining the annual 
rental value, was not bound by the actual rent 
paid by the tenant. the rent fixed under the 
ease deeds should normally be taken as the 
best prima facie evidence, in the absence of 
proof that any other element was reasonable 
for fixing up a lower rent, and that, if the 


—_——- 
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Municipality wanted to enhance the rent, there 
must be proof that a hypothetical tenant 
intending to use the property for the same 
purpose would pay more. In the instant case 
it is not necessary to consider a hypothetical 
tenant, for, a few months before the date when 
the property was leased out to Parry and 
Company, the property was fetching a rent 
of Rs. 900 per month witb an additional amount 
of Rs. 400 towards charges for amenities, It 
therefore appears to me that, having regard to 
such material, which is acceptable, and which 
ought to be acted upon, the authorities sho uld 
be asked to arrive at the annual valuation of 
the premises on that basis for the reason that 
it is not questioned before us as being either 
unfair or illusory. In fact, it appears that the 
Corporation estimated the rent, in spite of the 
available proof as stated above, on the basis 
that the rental yield was Rs 1,000. Asto why 
this was done is not clear. It isin this sense that 
the decisjon of the Division Bench referred to 
above comes to the rescue of the petitioner. 
If there is available material, which has to 
aecepted and against which nothing is said, 
then it ismandatory on the part of the taxin 
authorities functioning under the City Muni 
cipal Corporation Act, to adopt the rent quoted 
in the lease deed, unless it is shown to bo fe 
too low than the market rent. No such infe- 
renée ean be drawn in the instant case. I am 
unable to agree with the Appellate Authority 
when it adopted the total rent of Rs. 1,300 which 
included a sum of Rs. 400 towards charges for 
amenities, and having found that the total rent 
ought to be Rs. 1,300, and allowing a dedue- 
tion of Rs, 200, it arrived at the monthly rent 
of Rs. 1,000. I am unable to accept this 
conclusion. There is abundant proof, which i 
also admitted, that a few months before, the 
premises were let out for Rs 900 per month,the 
additional amount Rs. 490 of boing referabl- 
to amenities. It follows that the reasonable 
rent which the premises can be expected t 
fetch at all times can be fixed at Rs. 900 per 
month. In this view of the matter, the orde! 
of the Appellate Authority cannot be sustain 
ed. It, is accordingly set aside, the ren 
value is fixed at Rs. 900 per month, and the 
taxing authorities will fix the annual valua tion 
on thia basis. 


2. The civil revision petition is allowed. There 
will be no order as to costs. 


RS. Repision petition allowed” 


——~ mm 


ï KÀRWPPUSAMI GQUNDER D. PALANI SWAMI ROUNDER (Varadarajan, J.) 


IN THE HIGH COURT OF JUDICATURE 
AT MADRAS. 


Passent :—A. Varadarajan, J. 


Karuppusami Gounder » Appellant* 


y. 
Palaniswami Gounder Respondent, 


Easement — Suit for permanent injunction— Common 
pathway of co-owners — Right resetosd for enjoying 
particular land — Not open to one of the ro-owners 
to enjoy it to reach some other land. 


Land S No. 880 belonged to the defendant ang 
his two brothers P, and R. In the partition 
effected between them under Exhibit A-2, 
they left a common pathway in S.No. 880. 
At that time, the plaintif was the owner of S. 
No. 867 which was adjoining the pathway. 
Subsequently, the plaintiff purchased the share 
of Pin S.No. 880 with the pathway right 
from P’s son under Exhibit A-l. The plaintiff 
claimed the pathway right to reach S. No. 867. 
This was objected to by the defendant. The 
plaintiff filed a suit for permanent injunction 
restraining the defendant from interfering with 
his right to use the pathway for reaching S. No. 
807. The trial Court dismissed the suit, but the 
lower appellate Court allowed the suit, The 
defendant filed a second appeal, 


Held:—It would not be open to one of the cce 
owners of the common pathway—right reserved 
for enjoying a particular land to enjoy that 
right for reaching some other land. It was not 
open to the plaintiff to use the common pathway 
in the present case reserved for enjoyment of 
S.No. 880, to reach some other land, namely, 
8.No. +67 which belonged to the plaintiff and 
not to any of the three brothers at the tima of 
partition between those three brothers (under 
Exhibit A-2.) 

[Para. 4,]} 


Cases referred to:— 

Subbiak Goundan v. Ramaswamy Goundan, (1972) 85 
L.W. 639: A.I.R 1973 Mad. 42; Raruppa 
Gounder v. Muthuswamy Gounder, (1968) 1 M L.J. 
397; Venkatarama Sastri v, Venkatanarasayya, 
(1929) 29 L.W. 613: A.J.R. 1929 Mad, 25. 


Appeal against the Decree of the Court of the 
Subordinate Judge, Erode in Appeal Suit 
No. 147 of 1974 preferred against the decree, 
—— 

*A.S. No, 2294 of 1975. 22nd Novamber, 1978. 
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of the Court of the D 
puram in Orginal Su 


G. Chinnaswami, for Ran 
S. Sicasubramaniam and M, Venkatachalapathy for 


Respondent. 


ct Munsif, of Dhara- 
o. 417 ot 1971. 


The Court delivered the following 


Jupoment:—The defendant, who had succeed- 
ed in the trial Court, but lost before the lower 
appellate Court, is the appellant. The respon- 
dent-plaintiff filed a suit for permanent injanc- 
tion restraining the defendant from interfering 
with his right to use the suit pathway lying in 
S. No. 880 in Nilai Village in Dharapuram 
taluk for reaching the adjoining S, No, 867 of 
the same village. It is common ground that 
S. No. 880 belonged orginally to the joint 
family of the defendant and his two brothers 
Periaswami and Rakkianna. In the partition 
effected between the three brothers under 
Exhibit A-2, dated 26th September, 1970, they 
left a common pathway in S. No. 880. At that 
time, the plainuff was the owner of S. No. 867 
which adjoins the pathway kept in common 
by the three brothers who got S. No. 880 
divided leaving a common pathway for reach- 
ing their respective shares. Subsequently, the 
plaintiff purchased Periaswami’s share in S. 
No. 880 with the pathway right from Peria- 
swamt’s son Velnsami under Exhibit A-1 dated 
12th June, 1970 and he was enjoying the right. 
The plaintiff? claimed the right to enjoy the 
pathway right to reach S. No. 867. This was 
objected to by the defendant. It is under 
these circumstances, the plaintiff filed the suit 
fer a pormanent injunction- restraining the 
defendant from interforing with his right to 
use the pathway for reaching S. No. 867. 


2. The defence was that the plaintiff was 
entitled to use the pathway only for reachin 
his share in $. No. 880 and he is not entitl 
to uss the pathway for reaching some other 
land bearing S. No. 867 and the plaintiff is, 
therefore, not entitled to the permanent injunc- 
tion. 


3. The trial Court found that the plaintiff 
is not entitled to use the pathway kept in 
common in S. No. 880 by the three brothers 
who are parties to the partition deed, Exhibit 
A-2 for reaching seme other land, namely, 
S. No. 867 and it dismissed the suit with costs. 
But on appeal, the learned Additional Sub- 
ordinate Judge held, following the deeision of 
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biah Goundan v. Rama 
e plainuff is entitied to 
use the common way for reaching S. 
No. 867 and he, tdingly allowed the 
appeal with costa and deereed the suit as pray- 
ed for with eosts. 


Palaniswamy,. J. in 
swamy Goundan}, 


4. The learned counsel for the defendant reite- 
rated that the plaintiff is not entitled to use the 
pathway kept in common in S. No. 880 by the 
three brothers who are parties to the partition 
under Exhibit A-2, for reaching S. No. 867 
merely on the ground that he had purchased 
the right of one of the three brothers from the 
son of the brother together with the right in 
the common pathway which is stated to be 15 
links in breadth. On the other hand, the 
learned counsel for the plaintiff relied upon 
the very same degision of Palaniswamy, J. and 
submitted that so long as it is not shown that 
the defendant is affected by the plaintiff using 
the pathway for reaching S. No. 867 also, he 
is not entitled to interfere with the use of the 
common pathway by the co-owner. The 
observations of Palaniswamy, J., as extracted 
in the judgment of the learned Subordinate 
Judge, are: 


“Tf he happens to acquire a new land adja- 
cont to his sbare and if that land ean be 
approached through the common pathway, he 
cannot be prevented from using the common 
pathway, provided his user of the common 
pathway does not interfere with the rights of 
the other co-owner in the.common pathway. 
Similar instances are such as setting apart 
common pathway, for use as thrashing floor 
or common passage in buildings. A co« 
owner of a common passage in a building 
can use such passage, not only to reach his 
portion which he got under the partition; but 
also to reach any addition, which he may 
put or any accretion whieh he may make 
adjacent to his property, provided his user of 
the common passage does not interfere with 
the user thereof by the other co-owners, 
likewise, the common owner of the thrashing 
floor can use it not only for thrashing the 
paddy got from the Jand which he got for 
his share in the partition, but also for 
thrasbing the paddy which he may get from 
a land which he may acquire subsequently. 
Such user so long as it does not interfere 
with the use by the other co-owner, cannot 
be objected to by the other co-owners. It 
would be most unreasonable to say that the 








1. (1972) 85 L.W. 659: ALR. 1973 Mad. 42, 


‘erty MADRAS LAW JOURNAL RAFORTE 


[1979 
7 


+ 


paddy got by the co-owner from the land 

which tell to his share in the partition should 

mien be thrashed in the common thrashing 
oor.” 


Palaniswamy, J., has referred to the decision of 
Ramamurti, J. in Karuppa Gounder v. Muthuswamy 
Gounder?, in which reference has been made to 
the decision of a Bench of thia Court in Venkata- 
rama Sastri v. Venkatanarasayya®. In this deoi- 
sion, Ramamurti, J., on a review of the casc- 
law, held that when a well or some source of 
irrigation irrigates land belonging to several 
persons, the source of irrigation cannot be 
divorced or dissociated from the lands and that 
irrespective of the question of damage, the 
plaintiff, one co-owner would be entitled to an 
injunction to restrain another co-owner from 
using the well to irrigate some other land, on 
the simple ground that the defendant has no 
right to use the water for irrigating other 
lands. Ramamurti, J., has pointed out in his 
decision the uniform trond of decisions of this 
Court not to permit the co-owner to irrigate 
any land newly acquired by him. In Venkata- 
rama Sastri v. Venkatanarasayya?, the defendants 
attempted to take water from the tank to 
convert their dry lands in the village into 
wet lands by using the tank water. The 
plaintiffs, the common owners of the tank, 
prayed for an injunction to restrain the defen- 
dants from using the water, for that purpose. 
Though, in that case, the plaintiffs had proved 
that they had suffered damage on account of 
such use of water by the defendants, the Bench 
held that the plaintiffs would be entitled to 
an injunction even if no damage had been 
proved and in that view, the plaintifs were 
entitled to an injunction on the principle that 
the right to the water in the well is co-exten- 
sive with the right to irrigate a particular land 
and theright in the well is inseparably con- 
nected with the land, Palaniswamy, J., has 
observed in his judgment: 


“A co-owner of a common passage in a 
building can use such passage not only to 
reach bis portion he got under the partition 
but also to reach any addition which he may 
put or any accretion which he may make 
adjacent to his property, provided his user 
of the common passage does not interfere 
with the user thereof by the other co-owners. 
Likewise the common owner of a thrashing 
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floor can use it not only for thrashing the 
paddy got from the land which he got for 
his share in the partition, but also for thrash- 
ing the paddy which he may get from a 
land which he may acquire subsequently. 
Such user, so long as it does not interfere 
with the use by the other co-owners, cannot 
be objected to by the other co-owners. It 
would be most unreasonable to say that the 
paddy got by the co-owner from the land 
which fell to his share in the partition should 
alone be thrashed in the common thrashing 
floor. Cases of extension of balcony over a 
.common passage also stand on the same 
footing. The principle underlying the enjoy- 
ment of common property is that one co- 
owner can use the common property to his 
maximum advantage, subject of course to the 
rights of the other co-owner not being in 
any way materially interfered with and with- 
out damaging or weakening the common 
Property.” 


With respect, what all Palaniswamy, J., has. 
stated would apply to cases of enjoying the 
common right with reference to the property 
for the enjoyment of which that right has been 
reserved in common, Palaniswamy, J., has not 
stated in his judgment how the decision of 
Ramamurthi, i in Karuppa Gounder v. Muthu- 
swami Gounder! in which a Bench decision of 
this Court in Venkatarama Sastri v. Venkatanara- 
sayya,? was followed, will not apply to the 
facts of the present case. In those decisions, it 
has been held that a co-owner of a well inten- 
ded to irrigate particular lands is not entitled 
to take his share of water in the well for irri- 
gating some other lands. In my opinion, that 
principle would apply even to a common path- 
way right reserved for enjoying a particular 
land and it would not be open to one ofthe 
co-owners of the common right to enjoy that 
Tight for reaching some other land. In view 
of the fact that the principle laid down in the 
Bench decision of this Court has been followed 
by Ramamurthi, J., in Karuppa Gounder v. 
Muthusami Gounder,1 namely Venkatarama Sastri 
Ve Venkatanarasayya,* it is not possible to agree 
with the learned counsel for the plaintiff that 
this case should be referred to a Bench in view 
of the view taken by Palaniswamy, J., in 
Subbiah Gounder v. Ramaswamy Gounder®. Follow- 
ing the principle laid down in the Bench deci- 
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sion in Venkatarama Sastri v. Venkatanatasayya,t 
I hold that it is not open to the plaintiff to 
use the common pathway in the present case 
reserved for the enjoyment of S. No. 880, to 
reach some other land, namely, S. No. 867 
which belonged to the plaintiff and not to an 
of the three brothers at the time of partition 
between those three brothers under Exhibit 
A-2 on 26th September, 1960. Accordingly, the 
second appeal is allowed with costs throughout 
and the suit is dismissed. 


S.J. 
IN THE HIGH COURT OF JUDICATURE 
AT MADRAS. 

(Special Original Jurisdiction.) 

present.—T. Ramaprasada Rao, C.J, and G. 
Ramanujam, J. 


Appeal allowsd, 





Sarojini Ammal represented by power of 


and others 
Attorney Agent, A. Sopa: wrettioners* 


D. 

The State of Tamil Nadu ipres ehied b7 
the Secretary to Government, Kevenue 
Department, Madras .. Respondent. 


(A) Tamil Nadu Cultivating Tenant's Arrears of 
Rent (Relief) Act (XXI of 1972)—Provisions of 
ths Act whether violative of Atticles 14, 19 and 31 
of the Gonstitution. 


(B) Constitution of India (1950), Aticles and 14, 19 
and 31. 


Tamil Nadu Cultivating Tenants, Arrears 
of Rent (Relief) Act „of 1972), 
was pased by the State Legislature and 
received the assent of the President on 9th 
August, 1972. The Act is intended to give 
relief to cultivating tenants as they were 
not in a position to pay the arrears of rent 
on account of their indebtedness and ieee 
economic condition and to protect them 
against actions initiated for their eviction 
and for recovery of arrears of rent. In the 
above circumstances it was cele 
necessary as of the agrarian relorms, 
to give eich the cultivating tenants from 
the burden of discharging the arrears of 
rent on condition of payment of current rent 
duc tojthe landlords and with that object, 


—— 





2. (1929) 29 L.W. 613: ALR. 1929 Mad. 25. 


*W.P. Nos 3282 of 1972: 463, 1135, 1802, 4100 and 
3904 of 1973, 1344 November, 1978, 


$ 


426 


the above Act was enacted. Section3 of the 
Act provides for relief to the tenants regard- 
ing payment ofarrears of rent outstanding on 
the 30th of June, 1971, provided the cultivat- 
ing tenants deposited the whole current rent, 
that is, rent due for the fasli year commenc- 
ing on the lstofJuly, 1971 and ending with 
30th June, 1972, within 6 months from the 
date of publication of the Act, that is on llth 
August, 1972, Section 4 is a deemirg 
provision under which if any cultivating 
tenant paid on or after Ist July, 1972 any 
rent to the landlord or deposited it into Court, 
it shall be deemed to be payment towards 
the current rent. Sub-section (3) of 
section 4 however disentitles any cultivating 
tenant to claim any refund from the landlord 
on the ground that the payment or deposit 
made on or after Ist July, 1971 towards the 
discharge of any arrears is in excess of the 
rent due as current rent. Section 5 prohibits 
any suit for recovery of arrears and for evic- 
tion of cultivating tenants within the period 
of six months from the date of publication of 
the Act. Section 7 provides for restoration 
of possession of land to cultivating tenants 
who have been evicted on or after Ist March, 
1972 and before the publication of the Aet 
on the ground of non-payment 
provided they pa‘d the current rent Sectien 9 
of the Act provides that the provisions of the 
Act shall have eff*ct notwithstanding 
anything inconsistent therewith contained in 
certain statutes, The provisions set out show 
that the main object of the Act is to givean 
option to the tenant to pay the current rent 
within a specified period if he isto have the 
benefit ot all the outstanding arrears getting 
wiped off. The Act does not wipe out the 
entire dues payable by the tenarts com- 
pulsorily, LPara. 2.) 


The Act provides ameliorative reliefs to the 
cultivating tenants with a view to enable them 
to concentrate on agriculture without being 
distracted by the proceedings that are likely to 
be initiated by the landlords for eviction or for 
recovery oj arrears of rent from the tenants. It 
must be noted that under the impugned Act the 
tenants do not get an automatic discharge 
ofthe arrearsdue by them. An option is 
aly to them and if they want to claim the 

nefits of the Act they are bound to pay a 
portion ofthe rent in arrears. Time is fixed 
or the exercise ofthe option. By exercising 
the option the burden of previous arrears 
gets discharged and thereafter the tenants can 
apply themselves earnestly tothe cultivation 
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the benefit of the public. Therefore the 
impugned measure can be taken to bea 
part of agrarian reform intended to better 
the conditions of agriculturists for lighten« 
ing the burden on them of accumulated 
arrears of rent, and for securi a common 
benefit of increased agricultural production. 
Hence, the impugned provision must be 
taken to be areasonable restriction within 
Article 19 (5) of the Constitution, 

[Para, 11.] 


Cases referred to:— 


Kunjukutty v. State of Kerala, (1973) 1S.G.R 326: 
AIR. 1972 S.C. 2079; United Provinces v. 
Atigua Begum, Cet F.L.J (F.C.) 97: (1940 
F.G.R. 110: 53 L.W. 397: (1941) 1M.LJ. 
Supp). 65; Subbachariar v. State of Madras, 
1967) 1 M.L J. 206; K.W. Estates v. State of 
Madras, (1971)°2 M.L.J. (S.C.) 75: (1971) 2 
An.W.R. (S.C) 75: (1971) 2SGJ. 324: 
(1971) 2 S.G.R. 790: A.I.R. 1971 S.c. 16], 


Petitions under Article 226 of the Constitution 
of India, praying that in the circumstances 
stated therein and inthe respective affidavits 
filed therewith, the High Court will be 
pleased to issue— 


(1) a Writ of Declaration, declaring the pro» 
visions of the Tamil Nadu Cultivating Tenants, 
Arrears of Rent (Relief) Act (Madras Act XXI 
of 1972) in respect of A.O. No. 1114 of 1971 
pending on the file of the 2rd Respondent as 
ultra owes (in W.P. No. 3282 of 1972); 


(2) a Writ of Declaration declaring that the 
Act XXI of 1972—Tamil Nadu Cult‘v-ting 
Tenants, Arrears of Rent (Relief) Act of 1972 is 
invalid, void and inoperative (in W.P. No. 463 
of 1973); 


3) a Writ of Prohibition, prohibiting the first 

espondent herein from giving eff-ct to the 
provisions of the Act XXI of 1972 in respect 
of the petitioner (in W.P. No. 1135 of 1973); 


(4) aWrit of Declaration, declaring that the 
provisions of Act XXI of 1972, the Tamil 
Nadu Cultivating Tenants, Arears of Rent 
(Relief) Act, particularly sections 3, 4,5 and 9 
of the Act are null and void in so far asthe- 
petitioner is concerned and cannot affect his 
right to recover the arrears of rent from the 
second respondent and also to enforce his 
right for evicting the tenant under the Culti- 
vating Tenants Protection Act (in W.P. No. 


af the lands and increase food production for 1802 of 1973); 


i 


(5) a writ of certiorari calling for the record’ 
pertaining to the order of the 2nd Respondent 
in O.P. No. 160 of 1972, dated 5th March, 
1973 and to quash the said order (in W.P. No. 
4100 of 1973); and 


(6) a writ of Prohibition, prohibiting the Ist 
Respondent from giving effect to the provisions 
of the Tamil Nadu Act XXI of 1972 regarding 
S.F. No. 436/1 (1 acre 5 cents): S.F. No. 437 
1 acre 52 cents); S.F. No. 447/2 (1 acre 

2 cents) in Chikkadasampalayam Village, 
Avanashi Taluk, Mettupalayam, covered in 
O.S. No. 535 of 1972 on the file of the Court 
of the Subordinate Judge, Coimbatore (in W.P. 
No, 5904 of 1973). 


N. Srinivasan for N.R. Chandran, V.R. Narayana- 
wamy, V. Shyamalam, V. Srinivasan, V. Natarajan 
and K. Sarpabhauman, for Petitioner. 


T.S. Subramanian, R. Sundaralingam, R. Shanmugam, 
P.S. Ramachandran, S, Palaniswamy and the 
Goyernment Pleader, for Respondents. 


The Order ofthe Court was made by 


Ramansfam, J. The petitioners in all these peti- 
tions are landlords who have let out their lands to 
tenants for cultivation and have either filed appli- 
cations for eviction before the Revenue Court 
on the ground that the tenants have committed 
default in payment of the arrears of rent. All 
these petitions haVe been filed challenging the 
constitutional validity of the Tamil Nadu 
Cultivating Tenants’ Arrears of Rent (Relief) 
Act, (Madras Act XXI of 1972), hereinafter 
referred toas the Act, on the ground that the 
provisions of the said Act are violative of 
Articles 14, 19 and 31 of the Constitution of 
India. According to them, the provisions of 
the Act practically liquidate the rights of the 
landlords and prevent eviction even when the 
tenants are admittedly im arrears, that the 
tenants who are in arrears for several years 
are entitled to continue in possession of the 
leaschold property if they pay the current rent 
alone, that no application for eviction can even 
be made for six months from the date ofthe 

ublication of the Act, that even tenants who 
have been evicted are enabled to get restoration 
of possession merely on payment of the current 
rent, that the provisions ofthe Act which are 
drastic in nature and pean deprives the 
owners of the land oftheir lawful income from 
the properties, that while the owners are obliged 
to pay taxes and other rates to the State, 
they are deprived of the only income from 
which they can hope to meet those taxes and 
publie charges and this virtually and in effect 
amounts to illegal confiseation of their properties. 
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2 Tamil Nadu Cultivating Tenants’ Arrears 
Rent (Relief) Act (Madras Act XXI of 1972) 
was passed by the State Legislature and receiv- 
ed, the assent of the President on 9th August, 
1972. The Act is intended to give relief to 
cultivating tenants in respect of certain arre 
of rents, The preamble and the statement o 
objects and reasons of the Act which explains 
the necessity for the legislation state that the 
cultivating tenants have bcrrowed and added 
to their debts during the years of drought, that, 
they are not in a positionto pay the arrears 
of rent due to indebtedness and poor economi 
conditions, that on account of default in the 
payment of arrears of rents, the landlords have 
initiated action against the cultivating tenant 
for eviction and for recovery of arrears of rent, 
and that in the interests of the general publi 
and in order to obtain maximum advantage 
in the matter of production of food cropst 
cultivatingtenants should be spared the dis 
tractions and expenditure involved in th 
litigation. In the above circumstances it was 
considered necessary as of the agrarian 
reforms, to give relief to the cultivating tenants 
from the burden of discharging the arrears of 
rent on condition of payment of ‘current rent 
due to the landlords and with that object, the 
above Act was enacted, Section 3 of the Act 
provides for relief to the tenants on payment 
of arrears of rent outstanding on the 30th 
June, 1971 provided the cultivating tenant 
deposit the whole current rent that is rent du 
for the fasli year commencing on the lst of 
seh Ce and ending with 30th June, 1972, 


wit 




















if any cultivating tenant 
July, 1972 any rent to the landlord or deposited 
into Court, it shall be deemed to b 
payment towards the current rent. Sub- 
section (3) of section 4 however disentitled any 
cultivating tenantto claim any refund from 
the landlord on the ground that the payment 
or deposit made on or after Ist July, 1971. 
towards the discharge of any arrears is Im excess 
of therent due as current rent. Section 5 
prohibits any suit for recovery of arrears and 
for eviction of cultivating tenants within t 

pericd of six monthsfrom the dete of publi 
cation of the Act. Section 7 ides for 
restoration of possession of land to cultivating 
tenants who have been evicted on or aft 

lst March, 1972, and before the publication 
of the Act on the ground of non-payment of 
rent, provided he pavs the current rent. 
Section 9 ofthe Act provides that the -pro 


dod 


visions of the Act “shall have l effect noti : 


withstanding anything inconsistent therewith 
contained in certain statutes. The provisions 
referred to above show that the main object 
of the Actis to give an option to the tenant 
to pay the current rent within a specified 
period if he is to have the benefit of all the 
outstanding arrears getting wiped off. The 
Act -does not wipe out the entire dues payable 
by the tenants compulsorily. 


3. According to the petitioners the Act 
takes away the right of the landlord to 
receive. arrears ofrent which is definitely 
‘property’ within the meaning of Article 19 
1) (f) of the Constitution, and such a right 
cannot be taken away except in certain 
circumstances and without paying compensa- 
tion. Under thc guise of this Act, it is’ said, 
the Government has only abolished all arrears 
of rent due by the tenants, but has also not 
given any exemption from land revenue, 
cricultural income-tam eto. Itis also com- 
plained that the Act does not provide for any 
compensation payable to the landlords in 
respect of the arrears of rent which has been 
abolished or wiped out under the Act, that 
the Act is highly discriminatory and violative 
of Article 14 as it~ strikes only at a parti- 
cular class of property-holders and that the 
provisions of the Act are violative of the 
fundamental right to hold property and to 
receive income therefrom as guaranteed 
under the Constitution, It is also stated 
by the petitioners that the reasons contained 
in the preamble as well as the statement 
of objects and reasons for enactirg the legis- 
lation are neither true nor justify the depri- 
vation of the landlords of their just . dues 
from the tenants without any compensation, 
that the indebtedness of the tenant and the 
resultant inability to pay the arrears of rent 
is nota justification for depriving the landlord 
of his due share in the produce, that if the 
tenants are indebted, they can have the 
benefit of the Agriculturalists Debt Relief 
Act and that for failure of seascnal rains if the 
tenant was not able to realise the normal 
yield, he can obtain relief from the Revenue 
Court under the provisions of the Temi] Nadu 
Cultivatirg- Tenants (Payment of Fair Rent) 
Act, 1956. Further, during the time of drought 
it has been a normal and routine procedure 
adopted bythe State remittirg land revenue 
either wholly or in part for the relevant 
fasli year. It is also pointed out that in the 
face `of the specific provisions in the Cultivat- 
ing Tenants‘ (Payment of Fair Rent) Act, 
1956 there is hardly any justification for total 
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confiscation ofall the arrears of rent that would 
accrue to the landlord prior to Ist July, 1971. 
It is ‘also stated that in the last few years the 
quality and quantity of food production has 
increased manifold in the State and the price 
of paddy and other agricultural produce had 
also increased by 50 per cent. over the years 
and ‘the seasons have been favourable and that 
the cultivating tenants. are in fact getting a 
high return. They have been also given 
protection from eviction from time to time,: 
for non-payment of rent to the landlord from 
a certaiu period. Under the Tamil Nadu 
Act XVI of 1968 the tenants wcre given time 
fos payment of arrears in instalments. There- 
fore the reasons given in the statement of 
objects and reasons for bringing in the Act, 
according to the petitioners cannot be relevant 
or germants and may not justify the wiping 
out of the arrears of rent due by the tenants 
to the landlords for the period prior to Ist 
July, 1971. 


4. It is no doubt true that under the provi- 
sions of the Act ifthe current rent payable 
by a tenant to the landlord in respect of 
the demised land is paid witbin six months 
from the date cf commencement of the Act, 
the tenants will not be liable to pay the 
balance of the arrears. The question is 


‘whether such a deprivation violates Article 19 


(1) (y) and whether it is protected by Arti- 
cles 31-A or 31-C. 


5. According to the learned counsel for the 
petitioner the wiping out ‘of the arrears, if the 
current rent is paid by the tenant, will amount 
to confiscation and it will therefore be vicla- 
tive of Article 19 (1) (f) of the Constitution. 
The petitioners also contend that the Act 
will not have the protection of Article 31-A 
as that provision covers only legislation for 
the acquisition by any State of estates or of 
any right therein as also legislation for the 
extinguishment and modifications of any rights 
in estates. The learned counsel for the peti-« 
tioners refers to the decision of the Supreme 
Court in Kunjukutty v State of Kerala’ and 
contends that in view of the said decision the 
impugned .Act has to be struck down. It is 
po nted out that section 73 of the Kerala 
Land Reforms Act, 1964 providing for dis- 
charge of arrears of rent which is similar to 
secticn 3 of the impugned Tamil Nadu Act has 
been held to be violative ot Article 19 (1) (7) 
of the Constitution as it was not entitled to 
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the protection of Article 31-A of the Cons 
stitution. Section 73 of the Kerala Land 
Reforms Act, 1964, the constitutional validity 
of which was impugned in the Kunjukutiy’s caset 
reads ag under: sug 


“ 73. Discharge of arrears of rent.—{1) 
Notwithstanding anything to the contrary 
contained in any other law for the time 
being in force, or in any contract,.or in any 
judgment, decree or-order of any Court or 
Tribunal, the landlord of a tenant, specified 
in column (1) of the Table below shall be 
en‘itled to recover towards arrears of rent 
accrued due before the Ist day of May, 
1958 an outstanding at the commence- 
ment of the Kerala Land Reforms (Amend- 
ment) Act, 1969, only the amount 
specified in the corresponding’ entry in 
column (2) of the Table: . 


This provision was challenged before a Full 
Bench of the Kerala High Court on the 
ground that the liability to pay the arrears 
ofrent isa debt and the liquidation of such 
a debt either wholly or in part cannot be said 
to be an agrarian reform, and even if it is 
necessary to rehabilitate indebted tenants by 
relieving them of their liability to pay- the 
arrears ofrent that must,- like any other 
measure for relief of indebtedness, be 
justified asa reasonable restriction in the 
interest of the general public within the 
meaning of Article 19 (5) and that there is 
no material to, show that it is reasonable. 
The majority opinion of the Full Bench was: 


“The effect of section 73 is not merely to 
deprive the landlord of the charge conferred 
on him by section 42 but to wipe off the 
debt itself and this debt not being an interest 
in the land, it seems to us clear that the 
section cannot have the protection o 
Article 31-A. That protection is afford 

only in so far as the acquisition, extinguish- 
ment or modification of rights in an estate 
are concerned, That is an essential element 
of agrarian reform and the so-called 
incidental or ancillary provisions can get 
the protection only in so far as they are 
necessary for effectively implementing the 
reform or are otherwise an integral part of 
the reform. The liquidation of debt’ due 
from tenants cannot be said to be necessa 

for implementing the lawrelating to the 
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acquisition, extirguishment or modification. 
of rights in estates or an integral part of 
that law and cannot therefcre haye the 
protection of Article 31-A”, 


The majority also held that the provisions in 
section 73have not been shown to be a 
reasonable restriction in the interest of the 
pcre Public so asto attract clause (5) of 

icle 19 the section is 


and therefore 
violative of Article 19 1) (f). The said 


majority view was upheld y the Sunreme 
Court. Their Lordships of the Supreme 
Qourt expressed: 


“The liability to pay arrears of rent under 
the impugned Act, assuming the charge 
` created by section 42 is an interest in lend. is 
not a rightin land, besides the liability being 
also a personal liability it would clearly 
amount to debt. Acquisition or extin- 
guishment of sucha personal liability for 
payment of money cannot be covered by 
Article 31-A. That money cannot ‘be 
` acquired is clear, as already pointed out, 
from the majority view of this Court's 
decision in Kameswar Singh's case! Looking 
at the table incorporated in section 73 it is 
obvious that the amount of rent to be 
pad for getting discharge of the whole debt 
as’ been arbitrarily fixed and does not 
seem to be founded on any rational, logical 
or just 


the protection of 

Article 31 A then the impugned provision 

cannot but be held invalid. It prima Sacie 
- partakes ofthe character of forfeiture or 

confiscation of the discharged arrears. 
~ Article 39 of the Constitution to which 
reference was made can be implemented by 
other permissible means without violating 
or abridging the just and legitimate rights 
of those to whom the arrears of rents are 
due. Section 73, therefore, in our opinion, 
was rightly struck down by the majority 
Opinion’.”* ; 


1 


6. It is submitted by.the learned counsel for 

the petitioners that the said decision of the 

Supreme Geurt applies on all fours to these 

cases and thatin the face of that decision, 

—_—_—_—— a 
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the impugned Act cannot be held to be valid 
as its provisions violate Articles 14 and 19 (1) 
(f) and it does not get the protection of 
Article 31-A. 


7,: However, on a close perusal of the 
provisions of ‘the impugned Act we are 
satisfied that there is considerable difference 
between section 73 of the Kerala Act and 
section 3 of the Tamil Nadu Act. There, 
there is an automatic wiping out ofa portion 
of the arrears of rent and the landlord cannot 
recover any arrears of rent in excess of the 
amounts mentioned inthe table’set out in that 
section, Such a wiping out of arrears 

been made as an agrarian reform in the 
Kerala Land Reforms Act of 1964. The 
preamble to the said Kerala Act says that the 
Act is intended to bring in a comprehensive 
legislation relating to land reformsin the 
State of Kerala. The Act does not purport 
to be one for amelioration of indebtedness of 
tenants. Further, the Supreme Court has 
accepted the following reasoning given by the 
majority of the Full Bench of the Kerala 
High Court: 


“Provisions for the fixation of fair rent have 
been in force throughout the State at least 
from 1964; and in the Malabar area, from 
much earlier. For may years past, seasons 
have been favourable and yields have been 
good. The prices of agricultural produce 
have-been high, while rents, even when 
payable in kind, are commuted into money 
at rates much less than the prevailing 
prices, and it is notorious that cultivators 
of land have been making big profits even 
after poging rent. The mere fact that 
since 7 the Legislature has from time to 
time thought fitto stay proceedings for the 
recovery of arrears of rent is not enough 
to show that tenants were not in a position 
to pay rent, and there is nothing to show 
that the arrears of rent accrued due are 
anything more than what the landowner 
can reasonably ask for his share or the tenant 
can reasonably be expected to pay. There 
were statutes in force by which, on the 
payment of rent for one year or more, the 
entire arrears could be discharged, and it 
does not seem to us either a reasonable 
restriction on the rights ofthe landlords, or 
something calculated to further the interests 
of the general public that persons who 
declined to take advantage ofthese statutes 
and would not pay when they could, should 
ae ofthe liability to pay their due 
e tg)? s m 
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It is for the above reasons the Supreme Court 
held that secticn 73 of the Kerala Act cannot 
be taken to be a reasonable restriction under 
Article 19 (5) of the Constitution and that the 
same is not also protected by Article 31-A. 
But the Tamil Nadu Act merely gives an 
option to the tenants to avail of the concession 
by paying the current dues within a specified 
pericd. This option has been given, as is clear 
from the objects and reasons given in the Act, 
to ameliorate the conditions of indebtedness of 
tenants so ag to enable them to fully concentrate 
on cultivation and increased production. The 
remission of outstanding arrears of rent, if the 
current rent is paid, by the impugned Act has 
been done as partof a measure to ameliorate 
the conditions of agricultural indebtedness and 
it is the case of the State that but for the 
ing of the said Act there would have been 
arge scale eviction of the cultivating tenanta 
for non-payment of the arrears of rent leading 
to agrarian unrest and consequent decrease in 
the agricultural production. It is also the 
contention of the State that the impugned 
Tamil Nadu Act will come under the protec- 
tion of Article 31-A of the Constitution or in 
any event it will be saved under Article 31-C. 


8. There cannot be any dispute that the 
right of the landlords to collect the arrears of 
rent due to them from the tenants is affected 
by the provisions of the impugned Act. There- 
fore, unless those provisions could be justified 
as a reasonable restriction under Article 19 (5) 
of the Constitvticn, the same cannot be held 
to be valid, As already stated, the provision: 
of the Act give an option to the tenant t 
the current rent if he is to have the 
benefit of all the arrears of rent outstanding 
getting wiped off. The Act does not wipe oul 
the entire dues payable by the tenants com: 
pulsorily. The said concession or benefit 
given to the tenants of paying the current ren: 
to have the earlier arrears wiped out ha: 
been thought of by the Legislature in the 
interest of the general public to enable the 
cultivating tenants to spare themselves from thi 
distractions and expenditure involved in defend 
ing actions by the landlords for recovery o 
arrears of rent or for eviction in order that the 
Maximum advantage might result to the State 
in the matter of uction of food crops 
Having regard to the said object which ha 
been specified in the objects and reasons set ou 
the provisions of the Act have to be taken tı 
be a reasonable restriction on the right of th: 
landlords to recover the arrears of rent due b) 
them or to evict the tenants for non-payment of 
rent, ' 
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9. Similar previsions occur in section 15 (1) 
ofthe Tamil Nadu Agriculturist: Relief Act, 
1938 (Tamil Nadu Act IV of 1938), section 55 
(1) of the Tamil Nadu Estates (Abolition and 
Conversion into Ryotwari) Act, 1948 (Tamil 
Nadu Act XXVI of 1948), sub-section Ca) 
i) of section 56 of the Tamil Nadu Inam 
tate (Abolition and Conversion into Ryotwari) 
Act. 1963 (Tamil Nadu Act XXVI of 1963), 
and section 41 (1) of the Tamil Nadu Minor 
Inams (Abolition and Conversion into Ryotwari 
Act, 1963 (Tamil Nadu Act XXX of 1963). 
The validity of the provisions relating to remis- 
sion of rentin the Tamil Nadu Estates (Abo- 
lition and Conversion into Ryotwari) Act, 
1948 was upheld by this Court in an unrepor- 
ted decision in Raja Rao Suguna Kumaran v. 
State of Madras}. In upholding the provisions of 
the said Act this Court observed as follows: 


“Obviously he (counsel for the petitioners) 
Could not say that the arrears so wiped away 


were being acquired by the Government. ` 


So far as I understand him, his contention 
evidently was that the Legislature was not 
competent toenact such a provision. This 
ground is not open to the learned counsel in 
view of the decision of the Federal Court in 
United Provinces v Atiqua Begum* in which a 
similar provision was held to fall within the 
scope of Entry 21 in List II of Schedule 7 of 
the Government of India Act which included 
‘land, that is to say, rights in or over land, 
land tenures including the relation of landlord 
and tenant,and the collection of rents.’ In 
that case the United Provinces Government 
directed remission of rents in view of the 
unprecedented fall in the prices of agricul- 
tural produce. This remission was declared 
by the High Court unauthorised and 
inoperative. So in 1938 the Legislature 

assed an Act called the Regularisation, of 
Remison Act which precluded any question 
as to the validity of the orders of remission 
being raised in Courts. This Act was attacked 
as ulira vires of the Legislature and that 
it was not within the competence of the 
Provincial Legislature. It was held by the 
Federal Court that the impugned Act was 
a legislation with regpect to the ‘collection of 
rents’ within the meaning of Entry 2], 
List II.....I have no doubt that legislation 
with respect to the remission of rents is 
a matter included in item 21,” 








1. GMP No. 781 of 3950 etc. 
2. (1989) 40 F.L]. F.C.) 97: (1940) F.C.R. 110: 
53 L.W, 397: 1941) 1 M LJ. (Surp.) 65, 
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10. The validity of a similar provision in 
section 56 (2-A) (i) ofthe Tamil Nadu Inam 
Estates (Abolition and Conversion into Ryot- 
wari) Act, 1963 was questioned in Subbachariar 
V. State ef Madras. is Court upheld the 
provisions on the ground that the remission of 
rent was part of the agrarian reform and con- 
Sequently the provisions enjoy the protection 
of Article 31-A of the Constitution. It was 
also held that the provision was within the 
competence of the State Legislature fallirg 
under Entry 18 of List II, and the relevant 
observations of the Court are as follows: 


“Now the field of legislation under Entry 18 
of List II, covers relation of landlord and 
tenant and the collection of rents. There is 
no reason to limit the content of the Entry 
particularly the words ‘the collection of rents 
It can well include remission of rents. It 
was observed by Gwyer, C.J. in the Federal 
Court in Atiqua Begum’s case? which reference 
to Ealey al of the Provincial List correspond- 
ing to the present Entry 18:—‘ The general 
descriptive words in item No. 21, include 
‘the collection ot rents’ and if a Provincial 
Legislature can legislate with respect to the 
collection of rents, it must also have power to 
legislate with respect to any limitation on 
the power of a landlord to collect rents, that 
is to Say, With respect to the remission of 
rents as well as to their collection’, Clearly 
the impugned provision is within the legis- 
lative competence of the State and no ques- 
tion of colourable legislation can arise”. 


The above case went up in appeal to the 
Supreme Court and the Supreme Court upheld 
the provisions on the ground that they fall 
within the competence of the State Legislature. 
The Supreme Court observed: 


“It was next urged that the provisions 
in the impugned Acts reducing the 
liability of the tenants in the matter 
of payment of arrears of rent, whether 
decreed or not were beyond the legislative 
competency of the State. Those arrears are 
either arrears of rent or debts due from agri- 
culturists, If they are treated as arrears of 
rent then the State Legislature had legisla- 











1, (1967) I M.L.J. 206. 
2. (1989-40) F.L.J. (F.C.) 97: (1940) F.GR. 110: 
(1941) I MLJ. (Suppl) 65: 58 L-W. 397: ALR, 
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tive power to legislate in respect of the same 
under Entry 18 of List II of the 7th Sche- 
dule. If they are considered as debts due 
from the agriculturists then the State Legis- 
lature had competence to legislate in respect 
of the same under Entry 30 of the same 
List?’ 


In view of the above decision of the Supreme 
Court, the competence of the State Legislature 
to enact the impugned Tamil Nadu Act cannot 
at allbe questioned. If the legislative com- 
petence cannot be questioned, then the only 
poe on which the validity of the Act could 
questioned is that the benefits conferred on 
the tenants under section 3 which certainly 
affects the Jandlord’s right to collect arrears of 
rent is not a reasonable restriction coming 
under Article 19 (5) of the Constitution. 


11. The provisions of the impugned Act pro- 
vides ameliorative reliefs to the cultivating 
tenants with a view to enable them to concen- 
trate on agriculture without being distracted 
by the proceedings that are likely to be initia- 
ted by the landlords for eviction or for recovery 

f arrears of rent from the tenants. It must 
be noted that under the impugned Act the 
tenants do not get an automatic discharge of 
the arrears due by them. An option is given 
to them and if they want to claim the benefits 
of the Act they are bound to pay a portion of 
the rent in arrears. Time is fixed for 
the exercise of the option. By exercising 
the option the burden of previous arrears gets 
discharged and thereafter the tenants will 
apply themselves earnestly in the cultivation 
of the lands and increase food production for 
the benefit of the public. Therefore the impugn- 
ed measure can betaken to be a part of 
agrarian reform intended to better the condi- 
tions of agriculturists who work on the land 
and of lightening the burden on them of 
accumulated arrears of rent, for securing a 
common benefit of increased agricultural pro- 
duction. Hence the impugned provision must 
be taken to be a reasonable restriction under 
Article 19 (5). 


12. Though the State has. also contended 
‘that in any event the impugned measure comes 
within the protection of Article 31-A based on 
the decision of the Supreme Court in K.W. 
Estates v. State of Madras! upholding the deci- 
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sion of this Court in Sxbbacharior v. State of 
Madras: we are of the view that the later deci- 
ion in Kunjukutty v. State of Kerala! dealing 
with the provisions of the Kerala Land Reforms 
Act, 1964 seems to take a slightly different 
view. But it is not necessary for us to go inte 
that question as we are cleariy of the opinion 
that Article 31-C which was introduced by 
the Constitution 25th Amendment Act, 1971 
with effect from 20th April, 1971 will clearly 
protect the impugned measure. Article 31-C 
as amended says that no law giving effect to 
the policy of the State towards securing all or 
any of the principles laid down in part IV 
shall be deemed to be void on the ground that 
it is inconsistent with, or takes away, or 
abridges any of the rights conferred by 
Article 14, Article 19 or Article 31 and that no 
law containing a declaration that it is for 
giving effect to such policy shall be called io 
question in any.Court on the ground that it 
does not give effect to such policy. The pro- 
viso says that any law made by the State 
Legislature to have the protection of Article 
31-C should have received the assent of the 
President. As already stated, the impugned 
Act has received the assent of the President. 
According to Article 39-C, one of the Direc- 
tive Principles of the State Policy is to see that 
the operation of the economie system does 
not result in the concentration of wealth and 
means of production to the common detriment. 
If for non-payment of arrears of rent, the tenants 
are to be evicted from the lands and the lands 
revert to the landlords, it will result ia the 
concentration of the lands which are. the means 
of production with the landlerds and this will 
lead to the loss of production in agricultural 
produce which will be to the common detri- 
ment, 


13. One additional point raised in W.P. 
Nos. 1135 and 1802 of 1973 is that the tenants 
in those cases are raising cash crops such as, 
plantain and sugarcane and that by raising 
such cash crops they have ceased to be, 
covered by the provisions of the Cultivating, 
Tenants Protection Act and therefore any 
arrears of rent dus by them cannot be taken tə 
be covered by the provisions of the impugn- 
ed Act. Itis true, section 15 of the Culti- 
vating Tenants (Payment of Fair Rent) Act, 
1956 says that persons raising cash crops sucb 
as sugarcane, plantain, betelvinos will not be 
entitled to the benefit of that Act. That will 
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only mean that by raising cash crops they 
have ceased to be covered by that Act. The 
exemption provided under that Actis only for 
the rep be of that Act, and that will not 
enable the landlords to claim that the tenants 
arc not cultivating tenants and therefore they 
are not entitled to the benefits of the impu- 
gned Act. 


14. In the result, we uphold the validity of 
the Act and dismiss the writ petitions. There 
will, however, be no order as to costa. 


R.S. Petition dismissed. 





INTHE HIGH COURT OF JUDICATURE 
AT MADRAS. 


Present:—G. Maheswaran, j. 


V.S. Valliappa Chettiar (deceased) and 
others Petilioners* 


v. 


The State of Tamil Nadu represented by 
the Special Deputy Tahsildar (L.R.) 
No. III, Ramanathapuram at Madurai 

Respondent. 


Tamil Nadu Land Reforms (Fixation of Ceiling 
on Land Act (LVII of 1961), section 22—Scopa 
and applicability. 


A partnership firm made a statement betore 
the Authorised Officer, under the Ceiling 
Act that lands which had been transferred 
to it by another firm could be included in its 
own ceiling limit and “he need not proceed 
with the enquiry under section 22 of the 
Tamil Nadu Land Reforms (Fixation of 
Ceiling on Land) Act. Those lands were inclu- 
ded by the Authorised Officer within the ceiling 
limita of the transferees and the proceedings 
under seetion 22 were dropped. Notices 
under section 9 (2) (b) were issued to both 
the concerned firms on the footing that the 
properties held by both were joint family 
properties and after enquiry he declared 83.04 
standard acres as surplus lands to be surren 
dered by those persons. On appeal before 
the Tribunal it was contended that the state- 
ment filed by the partners of the transferee 
firm was madein ignorance of law and on 
an erroneous impression that all transfers 
made between the date of commencement of 
the Act and the notified date are void and 
that the enquiry should have been conducted 
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under section 22. The Tribunal rejected both 
the contentions. 


On revision to the High Court, 


Held: A duty is cast on the Authorised 
Officer under section 22 to find out whether 
the concerred transfers were such as would 
defeat any of the provisions of the Tamil 
Nadu Land Reforms (Fixation of Ceiling on 
Land) Act. It isa mandatory provision and 
the Authorised Officer has to follow the 
procedure laid down in section 22, strictly. 
Av enquiry has to be held by the Authorised 
Officer under the section to find out whether 
the transfers were entered only with a view 
to defeat the provisions of the Act without 
bona fids intention to transfer title under the 
documents of transfer, That procedure has 
not been followed in this case. There is 
nothing cn record to show that he has even 
dropped the proceedings under section 22. 
Nothing is mentioned about the enquiry under 
section 22. The Authorised Officer had not 
come to the conclusion that the transfers 
had the effect of defeating the provisions of 
the Act. On that view, the order of the 
Authorised Officer is not sustainable, The 
proper course to be adopted under such circum- 
stances ia to remit the matter to the Autho- 
rised Officer for an enquiry afresh. 

[Paras. 6 and 7.] 


The Revision is allowed and the order of the 
Land Tribunal set aside. 


Case referred to: 


Naganatha Ayyarv. Authorised Officer, (1971) 1 
M.L.J. 274. 


Petition under section 3 of Act LVIII of 1961 
and 115 of Act V of 1908 praying the High 
Court to revise the order of the Court of the 
Subordinate Judge of Ramanathapuram at 
Madurai dated 3rd January, 1974 and made 
in Land Reform Appeal Ne. 8 of 1973. 
(M.R.I. No. 31/ V] T P.R. on the file of the 
Authorised Officer (L.R.), Ramanathapuram 
at Madurai. 


SV. Jayaraman and V. Kannan, for Petitioner. 
The Addi ional Gopernment Pleader, for Respondent. 
The Court delivered the following 


Juvcuent:—This revision is against the order 
of the learned Land Tribunal confirming the 
order of the Authorised Officer (Land Re- 
forms), Ramanathapuram and dismissing the 
appeal preferred by the revision petitioner, 
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2. The facts are:—The estate called R.M P.V. 
Estate owned by late Palaniappa Chettiar of 
Poolankuruchi had extensive lands in Minna- 
malaipatti and Melavanniaruppu villages. 
After the death of the original owner 
Palaniappa Chettiar in the year 1920, his 
descendants were enjoying the income 
derived from the estate according to their 
shares. Some of the descendants of late 
Palaniappa Chettiar formed a new firm 
called V.S.R.M., but the Authorised Officer 
held that the properties owned by the new 
firm as well as R.M.P.V. firm are joint family 
properties, Some lands owned by the said 
estate were sold to V.S.R M. firm during the 
period between 6th April, 1960 and 2nd 
October, 1962. The partners of V.S.R.M. 
firm filed a joint statement before the Autho- 
rised Officer wherein theystated that the laads 
sold to V.S.R.M. firm could be included in 
their ceiling limit and one of the partners 
requested the Authorised Officer not to pro- 
ceed with the enquiry under section 22 of the 
Land Reforms Act. Those lands mentioned 
in that petition were included within the 
ceiling limit of the said persons and the 
Authorised Officer dropped proceedings under 
section 22 of the Act. The learned Authorised 
Officer issued notice under section 9 (2) (b) 
of the Act to the partners of V.S.R.M. firm 
and also to R.M.P.V. Subramanian Chettiar 
and Motbukaruppi Achi who are also the 
descendants of Palainappa Chettiar for enquiry. 
The matter was enquired into and the Autho- 
rised Officer passed an order declaring 83.04 
standard acres as surplus lands to be surren- 
dered by these persona. Aggrieved by the 
said decision, they filed an appeal before the 
Land Tribunal who dismissed the appeal 
observing that “there are no merits in the 
appeal”, It is against that order of the Tri- 
bunal that this revision is filed. 


3 Two points were raised before the Tribunal 
and one was that the enquiry should have 
been conducted under the amended Act and 
the next point was that the statement filed 
by the partners of V.S.R.M. firm were not 
made voluntarily and that the partners were 
“under the erroneous impression that all the 
transfers made between the date of commence- 
ment of the Act and the notified date were 
void”. Both these contentions were negatived 
by the Land Tribunal. Now, it is contended 
by the learned counsel Mr. S.V. Jayaraman, 
appearing for the revision petitioners that these 
admissions in the statement were made by 
. the petitioners in ignorance of law and “on 
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an erroneous impression that all transfers 
made between the date of commencement of 
the Act and the notified date are void’ and as 
such, those statements can never be called volun- 
tary statements so as to bind the petitioners. 
The learned counsel further contended that 
the Authorised Officer (Land Reforms) failed 
to note that the enquiry under section 22 was 
mandatory and that notwithstanding the state- 
ments made by the petitioners in regard to 
the alienations, the Authorised Officer ought 
to have proceeded with the enquiry under sec- 
tion 22 and should have determined whether 
the transfers would defeat the provisions of the 
Act. 


4. Itis necessary now to refer to the state- 
ment filed in this case (The statement at 
page 401 of the Authorised Officer’s file, Vol. 
I is by Meenakshi Achi). The statement runs 
thus: 


“In reply to your above notice, I submit 
that I have sold the following lands to the 
persons mentioned therein under duly 
registered sale deeds. Theso sales of lands 
are bona fideand are not made contrary to 
the provisions of the Land Reforms Act. I 
agree that those lands may be included in 
the land which will form part of the ceiling 
area for which I am entitled under section 5 
(1) of the Act. Necessary entries may be 
made and the sale of lands may be treated 
as valid. As I am wiling to keep all the 
lands, sold after 6th April, 1960, within my 
ceiling limit, I request that the enquiry 
under section 22 need not be proceeded 
with”. 


5. To the same effect is the statement of 
Valliappa Chettiar and also of Chockalingam 
Chettiar, but Valliappa Chettiur and Chocka- 
lingam Chettiar have not stated that the 
enquiry under section 22 need not be proceed- 
ed with. Only Meenakshi Achi has stated so. 
The question is whether the Authorised Officer 
could drop the proceedings under section 22 
of the Act. 


6. It is pointed out that under section 22 of 
the Tamil Nadu Land Reforms (Fixation of 
Ceiling on Land) Act, the Authorised Officer 
is entitled to declare as void only those trans- 
fers which are sham and nominal, entered into 
with the avowed object of defeating the provi- 
sions of the Act without any bona fide intention 
to transfer title. 1 earlier extracted the statement 
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filed by the sharers. They have stated in their 
statements that “‘the sales of lands are bona fide 
and are not made contrary to the provisions of 
the Land Reforms Act”. But, they added that 
they agree ‘‘that those lands may be included 
in the Jands which will form part of the ceil- 
ing area for which they are entitled under sec- 
tion 5 (1) of the Act”. In Naganatha Ayyar v. 
Authorised Officer! Ramanujam J., has observed: 


“It is seen that there is no statutory provi- 
sions prohibiting any transfer expressly or 
by necessary implication either before or 
after the notified date. Even transfers made 
after the notified date which are likely to 
defeat the provisions of the Act have not 
been prohibited, nor declared void statu- 
torily byt the Authorised Officer is only 
authorised to declare the lands acquired by 
the transferee in excess of the ceiling area 
as having been transferred to the Govern- 
ment under the transfer.......” 


Then again, the learned Judge says: 


“A close scrutiny of sections 19 to 21 shows 
that the main intention of the statute is to 
sec that no person acquires land in excess 
of the ceiling area which he is entitled to 
hold under section 7, without invalidating 
the transfers as such. Read in that light 
section 22 cannot be construed as ene in- 
tended to invalidate all transfers made 
between the commencement of the Act and 
before the notified date if they in fact defeat 
the provisions of the Act. If that were the 
intention of the Legislature, it would have 
used clearer language and would have stated 
that all transfers which defeat the provisions 
of the Act are void, leaving the authorities 
censtituted under the Act to decide the 
question whether the transfers in fact defeat 
the provisions of the Act. Section 22 does 
not in terms invalidate such tsansfers 
effected after the commencement of the Act 
but authorises the Authorised Officer to 
declare the same to be void if it defeats the 
provisions of the Act.” 


These observations. with which I respectfully 
agree, clearly show that an enquiry has to be 
neld by the Autborised Officer under sec~ 
dion 22 to find out whether the transfers were 
ntered into only with a view to defeat the 
Act without bona fide intention to transfer title 
under the documents of transfer. 
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7. In S. Narayanaswami v. State of Madros 
and the Authorised Officer, Land Reforms,T iruchira- 
palit, the learned Judges of the Division 
Bench observed :— 


‘Section 22 does confer upon the Authorised 
Officer having jurisdiction power to declare 
void alienations by way of sale among other 
terms of transfer made on or after the date 
of the commencement of the Act, but before 
the notified date, if he finds that the sales 
defeat any of the provisions of the Act. 
But before he made such a declaration there 
are two requisites which are mandatory. 
One is, he bas to serve notice to all persons 
affected by such transfer by way of sale and 
secondly he has to make such enquiry as he 
thinks fit to make in order to find that the 
transfer was such as would defeat any of the 
provisions of the Act. There are two inde- 
pendent steps. Merely because notice was 
served but it was not responded, it does not 
follow that the second step can be dispensed 
with. The second step casta an obligation 
on the Authorised Officer to hold an enquiry 
as he thinks fit. The words “ashe thinks 
fit to make”? mean thata duty is east on 
the Officer to hold an enquiry. It is no 
doubt discretionary. -But the discretion has 
got to be exercised according to law and 
reason. In that sense there is a duty on the 
officer, even though the parties to whom 
notices were sent did not respond thereto to 
apply himself to the documents themselves, 
or by making some other investigation to 
gather facts in relation to the sales so that 
he would be in a position to appreciate 
the merits and hold that the sales were 
fictitious transactions, or they were not meant 
to be acted upon as they were bogus,or the 
documents were not supported by considera- 
tion. Even if the documents were not 
supported by consideration, the sales would 
be quite good. There may be several rele- 
vant considerations, which will have to be 
borne in mind and taken into aceount in 
the process of arriving at a finding whether 
the sales were intended to defeat any of the 
provisions of the Act. ‘The policy of the 
law fixing the ceiling on landholding is to 
limit the extent of holding which means to 
that extent concentration of holding is direc- 
ted to be fragmented. It is this policy which 
is the core of the purpose of the enactment, 
which has got to borne in mind in deciding 
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the question whether the given sale deeds 
were intended to get over the ceiling. The 
procedure we have just now mentioned has 
not been adopted in this case.” 


Those observations also show that the provisions 
of section 22 have to be complied with strictly. 
It appears to me that the learned Authorised 
Officer erred in dropping the proceedings 
without considering whether the documents 
had the effect of defeating the provisions of 
the Act, because one of the partners had stated 
in her statement that the enquiry under 
section 22 need not be gone into. In Naga- 
natha Ayyar v. Authorised Officer! earlier referred 
to the learned Judge further observed: 


“Even assuming that section 22 applies even 
to genuine and bona fide transactions, if the 
transferor is inclined to treat the lands trans- 
ferred by him during the interval within 
his ceiling area and declare his other lands 
as excess the Authorised Officer cannot 
declare it as void, for the transaction cannot 
be said to have been intended to defeat the 
provisions of the Act. This givesa clue as 
to the untenability of theaubmission made ou 
behalf of the State that the statute in effect 
declares all transactions entered into during 
the interval having the effect of defeating the 
provisions of the Act void, that the Authorised 
Officer has no jurisdiction to go into the 
genuineness of the transaction and that he 
has to merely consider the question whether 
it defeats the provisions of the Act and if 
it did, to declare the same to be void.” 


It is therefore manifest that a duty is caat on 
the Authorised Officer to find out whether 
the transfer was such as would defeat any 
of the provisions of the Act. It is a man- 
datory provision and the Authorised Officer 
has to follow the procedure laid down in 
section 22. I earlier pointed out that only 
one of the partners has asked to drop the 
proceedings under section 22 and the other 
partners have not prayed to drop the pro- 
ceedings. It has to be further noted that 
they do not say that the sales are void and 
were made in order to defeat the provisions of 
the Act, but they say that “the sales of the 
lands are bona fide and are not made contrary 
to the provisions of the Land Reforms. Act.” 
Tt is all the more necessary that the Authorised 
Officer should consider the question whether 
the transfer would defeat the provisions of 
the Act. The procedure has not been followed 
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in this case. I do not find anything on record 
to show that he has even dropped the 
proceedings under section 22. Nothing i 
mentioned about the enquiry under section 22. 
He has not come to the conclusion that the 
transfers had the effect of defeating the provi- 
sions of the Act. On that view, the order ot 


the Authorised Officer is not sustainable. The 
proper course to be adopted under such 
circumstances is to remit the matter to th: 


Authorised Officer for an enquiry afresh. As 
I am of the view that the Authorised Officer 
should have proceeded with the enquiry 
under section 22 of the Act, I am abstaining 
ftom giving a finding ss to whether the 
statements made by the partners were under 
the erroneous impression that all the transfers 
between the date of commencement of the 
Act and the notified date are void. The 
revision is allowed and the orders of the 
Land Tribunal and the Authorised Officer (Land 
Reforms), Ramnad at Madurai, are set aside 
and the matter is 1emitted to the Authorised 
Officer (Land Reforms), Ramnad at Madurai 
for hearing the petition afresh untramelled by 
any observation made in this order. The 
Authorised Officer will also admit the petition 
for reception of additional documents if any 
and take into consideration the additional 
documents filed, while dealing with the enquiry 
under section 22 of the Act. There will be no 
order as to costs ia this revision. 





R.S. Revision allowed. 
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IN THE HIGH COURT OF JUDICATURE 
AT MADRAS. 


Present:—V. Balasubrahmanyan, 7. 


Thiagaraja Sendar Appellant:* 


U. 


Sri Pasupatheswararswamij Devasthanam 
at Avoor represented by its Executive 
Officer, Thiru N. Panneerselvam 

Respondent. 


Tamil Nadu Public Trusts (Regulation of Adminis- 
tration of Agricultural Lands, Act (LV of 1961), 
section 51 (iv) — Suit land, a coconut tope, 
whether immune from the provisions of the Act. 


The definition of “tope”? does not exclude 
the cultivation of crops other than fruit 
or nut-bearing trees. It only emphasises that 
the land must contain a group of fruit or 
nut-bearing trees as constituting the main 
crop in that land. On the evidence on record, 
in the present case there was no doubt what- 
ever that the suit land was predominantly a 
coconut tope. The evidence showed that in 
an arca measuring 53 cents, there were as 
many as 48 coconut tees. [Para. 4.]} 


The question was whether the suit tope was 
immune from the pretective provisions of the 
Act. Section 51 (iy) of the Tamil Nadu Act 
(LVII of 1961) is quite'clear and says the Act 
shall not apply to such topes 10 long as they 
continue to be used for such purposes as are 
provided in the section. The expression 
“converted” occurring in section 51 (ip) of the 
Act is not a term of art and it has not been 
used in any technical sense by the Legislature 
and all that it means is that if the land once 
becomes a tope as defined in section 2 (29) 
of the Act, then the land must be regarded 
as having been converted into a tope as 
contemplated in section 51 (iv) of the Act, 
and it would fall outside the scope of the Act 
and it will only cease tobeso exempt if the 
land becomes reconverted into something other 
than a tope. [ Para. 6.] 


Case referred to — 


Sri Panchanatheswararswamt Devasthanam v. Barkis 
Bivi, (1972) T.L.N.J. 591. 


Appeal against the decree of the Court of the 
Subordinate Judge, at Kumbakonam in Appeal 





*S.A.No. 786 of 1975. 17th October, 1978. 


Suit No. 161 of 1973, preferred against the 
decree of the Court of the District Munsif of 
Kumbakonam in Original Suit N>. 464 of 1972, 


N.Sipamant, for Appellant. 
N. Vanchinathan, for Respondent. 


The Court delivered the following 


JupomMent.— This second appeal raises a 
point about the application of the provisions 
of section 51 (iv) of the Tamil Nadu Public 
Trusts (Regulation of Administration of Agricul- 
tural Lands) Act, 1961, (Tamil Nadu Act LVII 
of 1961). The appellant Thiagaraja Sendar 
obtained a lease of a tope in Govindakudi 
village which belongs to Sri Pasupatheswarar- 
swami Devasthanam, Avur. The lease compris« 
ed two items, a punja land bearing R.S.No. 
635 and a coconut tope bearing R.S.No. 
612/3. We are concerned in this second appeal 
only with one item viz., the tope. A lease 
deed was executed by the appellant in favour 
of the Devasthanam on 2nd December, 1964. 
It was also signed by the then Executive 
Officer of the Devasthanam, Under the lease 
deed, the appellant bad to pay Rs.100 per 
year as rent for the coconut tope. The leasa 
deed also provided that the appellant could 
utilise the inter-space in the tope for punja 
cultivation. The lease was for a period of three 
years from (374 to 1376 faslis, Even sub= 
sequent to the expiry of the period of lease the 
appellant continued to be in occupation of the 
coconut tope, and he had been paying the 
rent as stipulated thereunder to the Devas- 
thanam. Subsequently in July, 1972 the 
Devasthanam took proceedings for auctioning 
the usufructs of the coconut tope for faslis 
1382 to 1384, The appellant issued a Segal 
notice to the respondent-Devasthanam claiming 
that the intended reauction of the tope was not 
justified, since he wasa cultivating tenant of 
the tope and could not be evicted therefrom. 
Following the suit notice, he filed a suit agarnst 
the respondent/Devasthanam for a permanent 
injunction restraining them from interfering 
with his possession of the coconut tope. The 
Devasthanam entered appearance in the mit, 
and contended that what was leased out in 
favour of the appellant was only the right to 
appropriate the usufructs of the trees, and that, 
there was no lease of the land as such entit- 
ling the appellant to claim rights asa culti- 
vating tenant. It was further pleaded that the 
provision in the lease deed which permitted 
the appellant to cultivate the tope for punja 
crops was an unauthorised act by the then 
Executive Officer and not binding on the 
Devasthanam. 
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2. The principal issue before the trial Court 
in the suit was whether the appellant was a 
cultivating tenant of the tope and entitled as 
such, to protection from eviction. At the trial, 
the appellant relied on the provisions of the 
Tamil Nadu Act LVII of 1961. Section 18 
of the Act provided that no cultivating tenant 
under any public trust shall be evicted from 
his holding or any part thereof by or at the 
instance of the public trust. The learned Dis- 
trict Munsif who tried this suit rejected the 
contentions put forward by the Devasthanam. 
On the issue, of fact as to whether the lease 
was of the ugafruct of the coconut trees alone 
or of the trees as well as the land inclusive, the 
learned District Munsif recorded a finding that 
the clause in the lease deed enabling the appel- 
lant to put the tope under punja cultivation 
was pot a subsequent insertion in the lease 
deed as alleged by the Devasthanam, but was 
a part and parcel of the terms of the lease 
as agreed to between the parties. The learned 
District Munsif also held that the Executive 
Officer had authority to lease the land of the 
tope and not merely the usufructs of the trees. 
He accordingly held that the lease of the tope, 
as such, inclusive of the land was binding on 
the Devasthanam. On this basis, the learned 
District Munsif held that the appellant as 
cultivating tenant of the land was entitled to 
protection from eviction under the Act. He 
accordingly decreed the suit and issued a per- 
manent injunction restraining the Devasthanam 
from interfering with the appellant’s posses- 
sion. 


3, On appeal, by the Devasthanam, the Sub- 
Court, reversed the decision of the trial Court. 
In the appeal, reliance was placed on behalf 
of the Devasthanam, on the provisions of 
section 51 (iv) of the Tamil Nadu Act LVII of 
1961. It was submitted on behalf of the 
Devasthanam that the suit tope fell within the 
category of land converted into tope and since 
it was common ground tbat it continued to be 
a tope at the material time, the provisions of 
section 51 (iv) of the Tamil Nadu Act LVII of 
1961 would apply so as to exempt it from 
the protective provisions of the Act. ‘The 
learned Subordinate Judge accepted this sub- 
mission. He held that the suit tope answered 
the description contained in section 2 (29) of 
the Tamil Nadu Act LVII of 1961 and nonethe- 
lesa so for the fact that the lease deed provided 
and permitted the appellant to raise the dry 
crops. On the evidence on record, he record- 
ed a finding that the land had not ceased to 
be a coconut tope and continued to remain as 
such. As for the applicability of section 51 
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(iv) of the Act, the learned Subordinate Judge 
applied a ruling of Ismail, J, m a decision 
briefly reported in Sri Panchanatheswararswamt 
Devasthanam by its trastee v. Barkis Bipit. In the 
result, he heid that the suit tope was exempt 
from the provisions of the Tamil Nadu Act 
LVII of 1961 and that the appellant had no 
right to injunct the Devasthanam from reco- 
vering posse sion of the auit tope. 


4 In this second appeal preferred against the 
judgment and decree of the learned Subordi- 
nate Judge, Mr. Sivamani for the appellant 
contended that section 51 (io) of the Tamil 
Nadu Act LVII of 1961 does not apply to the 
suit tope. I am, however, unable to accept 
this submission, both on a construction of the 
relevant provision and on the authority of the 
judgment of Ismail, J., to which I have earlier 
eren The provision in question reads 
thus: 


Section 51—" Exemption: Nothing contained 
in this Act shall apply to— 


(i) * * * 


(iv) lands converted into orchards or topes 
or arecanut gardens, whether or not such 
lands are contiguous or scattered: 


Provided that such lands shall be exempt 
only so Jong as they continue to be orchards, 
topes, or coconut-gardens;” 


“Tope ’ is defined under section 2 (29) of the 
Act in the following terms: 


(29) ‘tope? means any land containing 
group of fruit or nut-bearing trees including 
palmyrah trees, constituting the main crop 
in such land, whether of spontancous or 
artificial growth and includes orchards, but 
does not include trees on such bunds as are 
not within or adjunct to such groups of 
trees.” 


The definition of “tope” does not exclude the 
cultivation of crops other than the fruit o 
nut-bearing trees. All it emphasises is that 
the land must contain a group of fruit or nut 
bearing trees as constituting the main cro 
in that land. On the evidence on record, in 
this case, there can be no doubt whatever that 
the suit land is predominantly a coconut tope. 
The evidence shows that in an area measuring 
53 cents, there are as many as 48 coconu 
re 
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trees. The learned Subordinae Judge was, 
therefore, quite right in construing the land as 
a tope, In thia context, the provision in the 
lease deed enabling the appellant to raise 
punja crops cannot militate against the land 
being continued to be regarded as a tope 
within the meaning of the statutory definition. 
There was some evidence in the case to the 
effect that the appellant raised some punja 
crops such as “karunai’’, “turmeric” and “red- 
gram”, There was, however, doubt as to 
whether these crops were raised in the coconut 
tope itself. The learned Subordinate Judge 
doubted whether the inter-space between 48 
coconut trees in the area of .53 acres could at 
all have permitted the raising of any such 
punja crops. But even assuming that these 
punja crops were, in fact, raised by the appel- 
lant, in the tope itself they cannot detract 
from the fact that the laud is mainly or pre- 
dominantly a coconut tope containing clusters 
of ceconut-bearing trees. I am, therefore, 
satisfied that the suit tope answers the statu- 
tory description. 


5. The only other question, therefore is, 
whether the suit tope is entitled to be immune 
from the protective provisions of the Act. 
Section 51 (iv) of the Tamil Nadu Act LVII 
of 1961, which T have already extracted is, 
quite clear on this subject. It says that the 
Act shall not apply to such topes so long as 
they continue to be used for such purposes as 
provided in this section. 


6. At the time I heard arguments from the 
Bar, I entertained some little doubt as td 
whether section 51 (iv) applies only to the 
lands which had been “converted” into topes. 
I am however satisfied on deeper considera- 
tion that the definition admits of no doubt, 
having regard to what I consider with respect, 
to be a clear exposition of the meaning and 
scope of this provision by Ismail, J., in Sri 
Panchanatheswarraswami Depasthanam by its trustee 
v. Barkis Bivi and others'. The learned Judge 
in that case took the view that the expression 
“converted” occurring in section 51 (iz) is not 
a term of art and it has not been used in any 
technical sense by the Legislature and that all 
ıt meant is that if the land once becomes a tope 
as defined in section 2 (29) ofthe Act, then 
the land must be regarded as having been 
converted into a tope as contemplated in 
section 51 (i) of the Act and it would fall 
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Outside the scope of the Aet and it will only 
cease to be so exempt if the land becomes 
reconverted into something other than a tope. 
I adopt this view of Ismail, J., as my own. 
The learned Subordinate Judge’s view based 
on the decision of Ismail, J., has, therefore, to 
be upheld as correct in law. For all the above 
reasons, this second appeal has to be dismissed 
and I accordingly do so, The judgment and 
decree of the learned Subordinate Judge are 
confirmed. There will, however, be no order 
as to Costs. 


RS. 


Appeal dismissed. 


IN THE HIGH COURT OF JUDICATURE 
AT MADRAS. 

(Special Original Jurisdiction) 
Present:—S. Natarajan, F. 


V.S. Alwar Iyengar Petitioner” 
Us 

Tahsildar and Record Officer, Srivilli- 
puthur and others -. Respondents, 


Tamil Nadu Agricultural Lands (Record of Tenancy 
Right) Act (X of 1969), section 16-A -Preparation 
of Record of Tenancy Rights— Machinery under the 
Act has exclusive jurisdiction —Suit for injunction— 
Civil Court has jurisdiction to determine nature of 
tenant's possession incidentally -Decision not howeper 
to override section 16-A. i 


In matters like the preparation of Record of 
Tenancy Rights, inclusion of the relevant items 
of land as well as the names of interested 
persons in the approved Record of Tenancy 
Rights and the modification of entries in the 
approved Record of Tenancy Rights, the 
machine provided under the Act (X of 
1969) will have exclusive jurisdiction and to 
that extent, the jurisdiction of the civil Courts 
has been taken away by means of the expres; 
interdiction contained in section 16-A,as held in 
Muniyandi v. Rajangam Iyer, (1976) 1 M.L.J. 344: 
89 L.W. 249. On the other hand, for obtaining 
relief of injunction etc., resort could be had onl 

to the civil Court and the powers of the civil 
Court to entertain a suit for injunction and grant 
orders of injunction etc., remain untouched by 
Act X of 1969. If, in the process of finding out 
whether a party is entitled to an order of 
injunction in his favour or not, it becomes 
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incidentally relevant to examine the nature of 
his possession, the civil Court can evaluate 
the status ofthat person. But, that finding 
can only be confined to granting or not 
granting the relief of injunction sought for and 
it cannot override section 16-A of the Act or 
take away the jurisdiction of the officers 
named in the Act to deal with applications 
directly arising under the provisions of Act X 
of 1969, [Para. 8.] 


Cases referred to:— 


K.S. Palaniswamiv Ramaswami Gounder, (1977) 1 
MLJ oA N.) 5. Muniyandi v. Rajangam Der, 
(1976) 1 M.L.J. 344: 89 L.W. 249: A.LR. 1976 
Mad. 287; Sankaralinga Thevar v. I hirumalammal, 
(1977) I M.L.J. 189. 


Petition under Article 226 of the Constitution 
of India, praying that in the circumstances 
stated therein, and in the affidavit filed 
therewith the High Court wil be pleased to 
issue a writ of certiorari, calling for the 
records in K. Dis. 27522/77 dated 30th April, 
1977 of the third respondent and quash the 
order, dated 30th April, 1977 and rhade therein. 


R. Alagar, for Petitioner. 


G. Chinnaswamy, for the Government Pleader and 
M.S. Umapathy for Raj and Raj, for 
Respondents. 


The Court delivered the following 


Orpsr.—The ofteraised question whether the 
designated Revenue authorities are entitled 
to entertain applications under the Tamil 
Nadu Agiicultural Lands (Record of Tenancy 
Right) Act, 1969 (hereinafter referred to as 
the Act) and pass orders thereon after the 
civil Courts had expressed their opinion in 
proceedings instituted before them about the 
status of an alleged cultivating tenant is the 
subject-matter of debate in this case. The 
brief facts which are required to be noticed 
for appreciating the contentions of the petitioner 
are as set out below:— 


2. The petitioner is the owner of wet lands 
bearing Survey Nos. 682 and 683 situated in 
Maharajapuram Village, Srivilliputhur Taluk, 
Ramnad District. According to him the 
fourth respondent herein was permitted to carry 
out certain agricultural operations on those 
lands on a contractual basis under a written 
agreement dated 7th November, 1973. The 
agreement came toan end six months later 
and the accounts were settled and the fourth 
respondent’s right to remain on the land came 
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to a termination. Nonetheless the 4th 
respondent sent a notice in February, 1974 
stating that he would cut and remove the 
standing crops on the land. To prevent this 
the petitioner filed a suit O.S. No, 309 of 
1974 on the file of the District Munsif's Court, 
Srivilliputtur and prayed for a decree for 
permanent injunction to restrain the fourth 
respondent from interfering with the petitioner's 
possession and enjoyment ofthe suit property. 
While considering the petitioner’s prayer for 
grant of permanent injunction, the trial Court 
determined the s atus of the fourth respondent as 
a contractual labcurer and this finding coupled 
with the finding on the petitioner’s possession 
of the land resulted in the trial Court passing 
a decree in favour of the petitioner. That 
judgment and decree were unsuccessfully 
challenged by the fourth respondent before the 
principal Subordinate Judge of Ramanatha- 
puram at Madurai in A.S. No. 121 of 1975. 
After the disposal of the appeal the petitioner 
received notice of proceedings instituted by 
the fourth respondent before the first respondent 
for registration of his name asa tenant of the 
lands mentioned above in the record of 
tenancy rights. The petitioner opposed the 
application of the fourth respondent and 
relied upon the judgments of the civil Courts 
in his favour. The first respondent took the 
view that the determination of the status of the 
fourth respondent as a Cultivating tenant was 
entirely within his domain and, therefore, 
refused to be influenced by the judgments of 
the civil Courts and considered and allowed 


the fourth respondent’s application. This 
order was taken in appeal to the second 
respondent by the petitioner and the secoud 


respondent allowed the appeal and reversed 
the order of the first respondent. That led to 
the fourth respondent preferring a revision to 
the third respondent, The revisional authority 
deemed it fit to allow the revision and remand 
the matter to the first respondent fot fresh 
disposal and gave a direction to the first 
respondent to send for the agreement, Exhibit 
A-2 entered into between the parties and 
examine that document also before deciding 
the question whether the fourth respondent wag 
a cultivating tenant of the petitioner or net. 
Aggrieved by the order of remand the 
petitioner has preferred this petition and the 
prayer therein is for a writ of certiorari or 
other appropriate writ or order being issued 
to quash the order of the third respondent. 


3 Before referring 
Me. Alagar, learned 


to the arguments of 
counsel for the 
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petitioner, it may be mentioned that a second 
appeal preferred by the fourth respondent 
against the judgment of the learned Subordinate 
Judge of Ramanathapuram to this Court in 
S.A. No. 112 of 1977 also ended in failure and 
this Court dismissed the second appeal on 4th 
June, 1978. The resultant position is that the 
uniform finding of the Courts below as well as 
of this Court is that the petitioner is entitled 
to remain in undisturbed possession of the suit 
property and the fourth respondent who had 
‘only the status of a contractual labourer was 
not entitled to interfere with the petitioner’s 
possession of the lands. 


4. Mr. Alagar contends that having regard 
to the findings of the civil Courts in the various 
proceedings referred to above, it is no longer 
‘Open to the fourth respondent to move respon- 
‘dents 1 to 3 for recognition of this status as 
a cultivating tenant of the lands belonging 
to the petitioner. According to the learned 
‘counsel the bar imposed by section 16-A of the 
Act will not have application to the petitioner's 
case because it is now well-settled that the 
‘civil Court has jurisdiction to entertain a suit 
as the one filed by the petitioner for obtaining 
the relief of injunction. For the Purpose of 
granting injunction to the petitioner the civil 
Courts had also to incidentally determine the 
status of the fourth respondent and accordingly 
‘they have held that his status is only that of 
& contractual labourer. Such being the case the 
fourth respondent is not entitled to rake up 
the matter once again under the guise of an 
application under the Act, nor are the Officers 
empowered under the Act entitled to render 
a finding contrary to the earlier findings given 
by the civil Courts regarding the status of the 
fourth respondent, albeit in collateral proceed- 
ings. In support of his arguments Mr. Alagar 
relies on the decision in E.S. Palaniswami v. 
Ramaswami Gounder!, where it has been held 
that though seetion 16-A of Tamil Nadu Act 
X of 1969 excludes the jurisdiction of the 
civil Courts to determine a question which the 
authorities constituted under the Act have to 
decide, yet a suit for mere injunction can well 
be maintained in the civil Court and it will 
be competent for the civil Court to inciden- 
tally determine, for the purpose of granting 
the main relief claimed in the suit, the capacity 
in which a person claims to be in possession. 
The further submission of Mr. Alagar is that 
the bar under section 1-A of the Act will have 
application only if a tenant had first approached 
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the hierarchy of officials named in ths 
Act to recognise him asa cultivating tenant 
and obtain an order in his favour before his 
status is decided, though incidentally, by the 
civil Court in proceedings instituted by a 
landlord for obtaining reliefs like injunction 
etc. Asa logical extension of his arguments, 
the petitioner’s counsel states that inasmuch as 
the petitioner had first moved the civil Court 
and obtained a decree for injunction in his 
favour and in the process of granting the relief 
of injunction the civil Courts have also deter- 
mined the status of the fourth respondent, it is 
not now open for any of the respon- 
dents to say that the jurisdiction of the civil 
Courts is barred under section 16-A of the Act 
and it is open to respondents | to 3 to indepen- 
dently go into the question whether the 
fourth respondent is a cultivating tenant under 
the petitioner or not. 


5. On the other hand, Mr. Umapathy, learn- 
ed counsel appearing for the fourth respon- 
dent places strong reliance on section 16-A and 
contends that though the civil Court may 
have jurisdiction to grant the relief of injunction 
in a suit filed by a landlord, yet tho Court 
cannot impinge upon the jurisdiction of the 
authorities contemplated under the Act in 
dealing with the claims of tenants for recogni- 
tion as cultivating tenants and as such the bar 
placed on civil Courts by section 16-A from 
dealing with matters which are exclusively 
determinable by the authorities named in the 
Act will not cease to have force merely 
because a landlord forestalls a cultivating 
tenant and files a suit in a civil Court and gets 
a decree for injunction in his favour. 


6. For a proper’ appreciation of the points 
raised in the debate it is necessary to consider 
the scope and effect of section 16-A and also 
some of the other provisions of the Act. Sec- 
tion 16-A reads as follows:— 


“16-A. Bar of jurisdiction of civil Courts:— 
No civil Court shall have jurisdiction in 
respect of any matter which the Record 
Officer, the District Collector or other officer 
or authority empowered by or under this 
Act has to determine and no injunction 
shall be granted by any Court in respect of 
any action tałen orto be taken by such 
officer or authority in pursuance of an 

power conferred by or under this Act.” 


Having regard to the terms of the section we 
must find out what are the matters in which 
the District Collector or other officer or autho- 
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rity empowered by or under the Act haf 
jurisdiction to determine, The matters in 
which they have been conferred jurisdiction 
are those dealt with by sections 3,4 and 5. Sec- 
tion 3 deals with the preparation of record of 
tenancy rights and the procedure to be fol- 
lowed in the preparation of such records. 
Section 4 deals with inclusion of lands in the 
approved record of tenancy rights. Clause (a) 
of sub-section (1) of section 4 needs extrac- 
tion because the fourth respondent’s applica- 
tion to the first respondent would squarely 
fall under this provision. That provision is as 
follows :— 


«Where subsequent to the publication of the 
approved record of tenancy rights any land 
has been let for cultivation, the landowner, 
intermediary or the tenant having interest 
in such land shall make an application to 
the Record Officer for inclusion of parti- 
culars relating to such land in the approved 
record of tenancy rights.” 


Then comes section 5 which provides for modi- 
fication of entries in the approved record of 
tenancy rights. With reference to the matters 
covered by sections 3, 4 and 5, anyone aggrie- 
ved by orders passed under those sections has 
been given a right of appeal under section 6 
and a further right of revision under section 7 of 
the Act. Section 8 is a procedural section and 
it lays down that if any original order is varied 
by the appellate or revisional authority, suitable 
changes shall be made in the approved record 
of tenancy rights in accordance with the order 
passed in appeal or revision, lt is not necessary 
to refer to the other sections of the Act 
because they are not relevant for consideration 
in this petition. 


7. Construing the scope of section 16-A, it was 
held in Muniyandi v. Rajangam Iyer’, by a Bench 
of this Court that section 16-A of Act X of 
1969 admits of no doubt that a civil Court 
has no jurisdiction to decide any matter which 
the Record Officer, District Collector or other 
officer or authority empowered by or under 
the Act should determine. Another Bench of 
this Court held in Sankaralinga Thevar v. Thiru- 
malammal*, that the bar of jurisdiction on civil 
Courts imposed by section 16-A of the Act 
will have no application if the action before 
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the civil Court had been instituted before 
section 16-A was enacted. It is therefore, with 
reference to the provisions of the Act and in 
the light of these decisions, the case of the 
petitioner has to be decided. 


8. It appears to me that there will not be 
any room for conflict if we construe the bar 
of jurisdiction imposed on civil Courts by 
section 16=A of the Act in ita proper perspective. 
In matters like preparation of record of tenancy, 
rights, inclusion of the relevant items of land 
as well as the names of interested persons in 
the approved record of tenancy rights and the 
modification of entries in the approved record 
of tenancy rights, the machinery provided 
under the Act will have exclusive jurisdiction 
and to that extent, the jurisdiction of the civil 
Courts has been taken away by means of the 






injunction in his favour or 
incidentally relevant to examine the nature of 
his possession, the civil Court can evaluate the 
status of that person. But, that finding can 
only be confined to granting or not grantin 
the relief of injunction sought for and it cannot}: 
override section 16-A of the Act er take away 
the jurisdiction of the officers named in the 
Act to deal with applications directly arising 
under the provisions of Act X of 1969. If this 
state of things is borne in mind, there is no" 
scope for the petitioner to contend that because 
the subordinate Courts and this Court have 
held that the petitioner was in possession of 
the land and was entitled toa decree for 
injunction in bia favour and the fourth respon- 
dent was not entitled to disturb the possession 
of the petitioner as he was only a contractual 
labourer the fourth respondent has no right to 
initiate proceedings under Act X of 196: for 
recognition of his status as a cultivating tenant 
and likewise, the first respondent had no juris- 
diction to entertain the application and pass 
orders in accordance with the materials placed 
before him for consideration, The determina- 
tion of the status of the fourth respondent by the 
civil Court was with reference to the peti- 
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tioner’s claim that he was in actual, physical 
possession of the land and as such, he is entitled 
to retain his possession withont let or hindrance, 
whereas the decision rendered by the first 
tespondent on the application filed by the 
fourth respondent was with reference to his 
statusin terms of Act X of 1969. I am 
therefore unable to accept the contentions of 
Mr. Alagar that the first respondent was not 
at all entitled to maintain the application filed 
by the fourth respondent, and, likewise, the 
third respondent was also not entitled to take 
on file the revision preferred by the fourth 
respondent and allow the same and remit the 
matter to the first respondent for fresh disposal. 


9. It is also hesitantly contended by 
Mr. Alagar that in any event, the third 
respondent should have remanded the case 
to the second respondent only not to the 
first respondent for fresh disposal. I am 
unable to sustain this contention because 
the third respondent has, undoubtedly, 
got powers of remand and in exercise of 
that power, itis open to himto remit the 
matter either to the first respondent or 
to the second respondent to consider the 
matter anew. Inasmuch as the third respondent 
has taken the view that the initial authority, 
viz., the first respondent, should decide the 
status of the parties after looking into the 
agreement, Exhibit A-2, relied upon by the 
petitioner, he has deemed it fit to remand the 
case to the first respondent instead of the 
second respondent: As such, there is no room 
whatever for the petitioner to have grievance 
on this aspect of the matter. 


10. Forthe aforesaid reasons, the petition 
fais and accordingly, will stand dismissed. 
There will however be no order as to costs. 


S.J. 


Petition dismissed. 
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IN THE HIGH COURT OF JUDICA- 
TURE AT MADRAS, 


PresenT:—T. Ramaprasada Rao, CJ. and 

G. Ramanyjam, 7. 

K. Somasundaram Pillai and others 
Appellants* 

D. 

R. Dorairaj and others Respondents 


Tamil Nadu lnam Estates (Abolition and Conversion 
into Ryotwari) Act (XXVI of 1963), sections 3 and 
15--Whols Inam village taken over by Government 
under the Act unth effect from 15th April, 1965 — 
Old waste and gramanatham—Lease of sites before 
the taking over by the landholder to several persons, 
—Lassees putting up superstructures—Lessees under. 
taking to deliver possession of sites after removing super- 
structure whensyer called upon—Eyiction notices issued 
after expiry of lease periods—Suit by landholder for 
recovery of possession along with mesne profiis—Suits 
decreed—FExecution of decree by landholder—Plea by 
tenants of extinguishment of landholder’s right except 
to the extent recognised by the Act—lLandholder’s 
right either to claim recovery Of possession or mesne 
Profits subsequent to date of notification challenged. 


A Conjoint reading of sections 3 and 15 o0f the 
Tamil Nadu Estates (Abolition and Conversion 
into Ryotwari) Act indicates that though alf 

ds in an inam estate including poramboke 
vest in the Government under section 3 (b) 
on the date of the notificationof taking over 
of the estate and the interests of the landholder 
therein are completely extinguished, there is 
no such vesting in the Government and 
extinguishment of rights of the landholder 
under that section in the sites on which 
buildings have been erected either by the land- 
holder or by any other person. Such sites have 
been separately dealt with in section 15. 
Under section 15, buildings belonging to the 
landholder which have been put to particular 
uses are dealt with in sub-sections (1) to (3). 
Sub-section (4) deals with buildings other 
than those referred to in sub-sections (1) to 
(3). As per sub-section (4) the building vests 
in the person who owned it immediately before 
the notified date. The definition of ‘building’ 
in sub-section (5) includes the site on which 
the building stands and the adjacent premises 
occupied as an appurtenance thereto, If the 
definition of ‘building’ in sub-section (5) is 
incorporated in sub-section (4) it will mean 
thatthe building and the site on which it 
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stands as also the site appurtenant thereto 
will vest in the owner of the building as and 
from the notified date, whether he be the 
landholder or any other person. However 
having regard to the object of section 15 (5) 
which is to effectuate sub-section (i) it can 
apply only to cases where the site will otherwise 
vestin the Government under section 3 (b) of 
the Actas partof the inam estate. If the 
landholder is taken to continue to own the 
site over which buildings have been built by 
the tenants notwithstanding the notification 
it will be against the teeth of the gener 

vesting contemplated in section 3 (6). He 
can avoid that vesting of the site only ifhe had 
put upthe building himself and not when 
someone else had put up a building therein. 
He cannot take advantage of the existence of 
buildings put up by the tenants to claim that 
the site continues to vest in him. Section 3 (b) 
contemplates the vesting of all lands including 
grama natham. But an exception has been 
made in section 18 in respect of poramboke 
lands on which buildings had been erected, by 
treating such lands as part of the buildings 
and vesting them in the person owning the 
buildings. (Paras. 10, 15.] 


It was not claimed in the instant cases that 
the sites over which  superstructures had 
been erected by the tenants were part of the 
landlord’s private property. Admittedly the 
land over which the superstructures had been 
erected was gramanatham which is a 
poramboke. Therefore there is no question of 
the landholder having ownership of the land 
after the notified date so as to make him to claim 
co-ownership with the tenants in respect of 
phe buildings, which as a result of sub- 
jection (5) includes the sites also. {Para. 16.] 


Held, that the landholder had no right to claim 
Tecovery of possession or mesne profits sub- 
sequent to the date of notification. 


Cases referred to:— 


Sri Chidambara Vinayagar Dépasthanam v. 
Doraiswamy, (1967) 2 M.L.J. 181; GV.S. 
Devasthanam v. Doraiswami Nadar, (1971) 2 
M.L. J. 278: 84L.W. 492: ALR. 1971 Mad. 
474. 


Appeals under Clause 15 of the Letter’ 
Patent against the decree and judgment of 
Mr. Justice Venkataraman, dated 23rd 
August, 1972 and made in S. A. No. 172 of 
1970, S. A. No. 171 of 1970, S. A. No. 169 of 
1970, C. M. S. A, No. 122 of 1969, C.M.S.A. 
No. 7 of 1970, S. A. No. 168 of 1970, O.M.S.A. 
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No. 8 of 1970, and S. A. No. 170 of 1970, 
preferred to the High Court against the order 
and judgment of the District Judge, West 
Thanjavur at Thanjavur and made in A. S. 
No. 104 of 1969, A.S. No. 103 of 1969, A. 5. 
No. 101 of 1969,C M. S. A. No. 72 of 1968, 
C. M. S. A. No. 73 of 1968, A. S. No. 100 of 
1969, C. M. A. No. 74 of 1968 and A. S. No. 
102 of 1969, respectively (against the judgment 
and orders of the District Munsif of Pattukottai 
and made in O. S. No. 92 of 1968, O.S. No. 
91 of 1968, O.S. No. 89 of 1968, E. P. No. 
121 of 1968, in O. S. No. 103 of 1965, E. P. 
No. 117in O. S. No. 104 of 1965, O. S. No. 
88 of 1968, E. P. No. 120 of 1968 in O. S. No. 
100 of 1965 and O. S. No. 90 of 1968 respecti- 
vely. 


K. Sargabhaaman and T. R. Mani, for Appel- 
lant. 


P. Jayaraman, for Respondent. 
The Judgment of the Gourt was delivered by 


Ramanujam, J.—All these eight appeals which 
have been filed on the basis of leave granted 
under Clause 15 of the Letters Patent, arise 
out of a common judgment rendered by 
Venkataraman, J.,in 8 appeals of which 5 are 
Second Appeals and 3 are Civil Miscellaneous 
Second Appeals. 


2. The Second Appeals arose out of O. S. 
Nos. 88 to 92 of 1968 filed for possession of 
certain properties, arrears of rent and future 
mesne profits on the file of the District Munsif, 
Pudukottai. The Civil Miscellaneous Second 
Appeals arise out of three execution petitions 
filed for execution of the decrees obtained in 
another set of three suits, O. S. Nos. 103, 104 
and 106 of 1965 on the file of the same Dis- 
trict Mansif’s Court. Since the facts are more 
or less identical in all these matters, it is not 
necessary to deal with the facts in each case. 
All these suits related to certain vacant sites 
in the village of Avidainalla Vijayapuram. It 
isa whole inam village taken over by the 
Government with effect from 15th April, 1965 
under the provisions of the Tamil Nadu Inam 
Estates (Abolition and Conversion into Ryot- 
wari) Act XXVI of 1963, hereinafter referred 
to as the Act. The sites involved in these 
cases are comprised in Survey No. 157/1 
and 158 / 1 of the same village. As per the 
village records, Survey No. 157 / J] is an old 
waste and 8. No. 158/1 is a gramanatham. 
The entire village belonged to the landholder 
of the village, one Dorairaj, the respondent 
herein and before the said Act came into 
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force, he had leased out the said sites to 
several persons, hereinafter referred to as 
tenants, and they had executed lease deeda 
agreeing to pay rent and also to deliver posses- 
sion of the sites after removing the superstruc- 
tures, if any, put up by them whenever called 
upon. After the expiry of the periods fixed 
in the various lease deeds executed by the 
tenants, the respondent issued quit notices to 
them and then filed several suits in the Court 
of the District Munsif, Pudukottai for recovery 
of possession along with mesne profits. 


3. Three of such suits were O. S. Nos. 103, 
104 and 106 of 1965. In O. S. Nos. 104 and 
106 of 1965 decrees were passed by consent on 
15th March, 1965 and 9th March, 1965 res- 
pectively on the tenants agrecing to deliver 
the properties within three months, In O. S. 
No. 103 of 1965,a decree for possession was 
passed by consent on 27th April, 1965. The 
respondent filed execution petitions, E. P. 
Nos. 117, 120, 121 of 1968 in O. S. Nos. 104, 
106 and 103 of 1965 respectively. The tenants 
resisted these execution petitions inter alia on 
the ground that the decrees could not be execu- 
ted because the village has been taken over 
by the Government on 15th April, 1965 under 
the provisions of the Act, as such the land- 
holder’s right in the entire estate including 
the suit sites had been extinguished except to 
the extent to which they were recognised under 
the Act, that under section 15 (4) and (5) of 
the Act, the superstructures put up by them as 
well as the sites on which the superstructures 
had been erected stood vested in the respec- 
tive tenants, and that they were liable to pay 
the assessment as also the rent which they had 
been previously paying to the landholder only 
to the Government. In support of their con- 
tention they relied on the decision of Natesan, 
J; in Sri Chidambara Vinayagar Depasthanam v. 

oraiswamy.4 The executing Court, however, 
held that the notification of the Government 
under the Act had not brought about any 
change regarding the executability of the con- 
sent decrees passed in O. S. Nos. 104 and 106 
of 1965 earlier to the date of the notification 
and that the decision of Natesan, J., will not 
apply to the facts of those cases. It therefore 
ordered delivery in E. P. Nos. 117 and 120 
of 1968. So far as E. P. No. 121 cf 1968 was 
concerned, the Court held that as the decree 
itself had been passed after 15th April, 
1965, the notified date, it will operate as res 
judicata as against the tenant’s claim for bene- 
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fit under the Act as he had not claimed such 
benefit before the consent decree was passed 
in the suit and in that view that execution 
petition was also ordered. 


4. The tenants filed Civil Miscellaneous 
Appeal Nos. 72, 73 and 74 of 1968 on the file 
of the District Judge, West Thanjavur, 
against the orders passed by the executing 
Court in E.P. Nos. 121, 117° and 120 respec- 
tively. The learned District Judge upheld 
the order of delivery passed by the executing 
Court in E.P. No. 121 of 1968 but set aside the 
order for delivery in E.P. Nos. 117 and 120 of 
1968 on the ground thatthe decrees sought to 
be executed had become inexecutable as the 
superstructures and the site had subsequently 
vested in the tenants on 15th April, 1965, the 
date of notiffcation. The tenant filed C.M.S.A. 
No. 122 of 1969 against the order of delivery 
passed in E.P. No. 121 of 1968 and the landa 
holder filed C.M.S.A. Nos. 7 and 8 of 1970 
against the dismissal of E.P. Nos. 117 and 120 
of 1968. 


5. In the meanwhile the landholder filed five 
suits, O.S. Nos. 88 to 92 of 1968 against 
another set of tenants for recovery of possession, 
arrears of rent and future mesne profits in 
respect of certain other sites on which the 
tenants have put up superstructures. The said 
suits were resisted by the tenants on the ground 
that the rightsof the landhoJder in the sites 
leased out to them having been extinguished 
by virtue of the notification issued under the 


Act as and from the notified date, the suits 
are not maintainable. The trial Court, 
however, decreed the suits. On appeal by 


the tenants, the District Court reversed that 
decision and dismissed the suits. The land- 
holder therefore filed Second Appeal Nos. 168 
to 172 of 1970 before this Court. 


* 6. The Second Appeals filed by the landholders 


and the Civil Miscellaneous Second Appeal 
referred to above were heard together anda 
common judgment was rendered by Venkata- 
raman, J. The learned Judge, purporting to. 
follow the decision of a Division Bench of this 
Court in C. V.S. Dépasthanam v. Doraiswami Nadar! 
held that since the superstructure did not 
belong to the landholder and as the sites can- 
not vest in the tenants along with their 
buildings, the ownership of the site should no. 
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be taken to have been extinguished under the 
rovisions of the Act and therefore the land- 
older is entitled to maintain the suits and the 
execution petitions. In that view the learned 
Judge allowed C.M.S.A. Nos. 7 and8 of 1970 
and dismissed C.M.S.A. Nc. 122 of 1969. The 
second appeals were also allowed, the decrees 
passed by the trial Court restored, Against the 
decision of Venkataraman, J., the above 
Letters Patent Appeals have been filed. 


7. According tothe learned counsel for the 
appellants the decision of Venkataraman, J., 
is not in accordance with law and it cannot 
therefore be sustained. The learned counsel 
for the respondent however submits that the 
decision under appeal is in consonance with 
the view taken by the Division Bench in 
C.V.S. Degasthanam v. Doraiswami Nader.’ and 
that, therefore, it does not suffer from any 
infirmity. 


8. There isno dispute as to the facts set out 
above. The respondent was admittedly the 
landholder and the appellants were his 
tenants in respect of the suit sites over which 
they have put up superstructures. That the 
village in which the sites are situate has been 
taken over by the Government under the Act 
is also not in dispute. The only controversy 
between the parties is as to whether the land- 
holder’s rightinthe sites leased out to the 
tenants had been extinguished by the taking 
over of the village under the provisions of the 
Act. Ifthere is such an extinguishment, the 
landholder cannot seek any relief by way of 
delivery of possession or recovery of future 
mesne profits subsequent to the notified date. 
If there is no such extinguishment, the 
respondent will be entitledto maintain the 
suits forthe above reliefs. This controversy 
has to be resolved with reference to the 
relevant provisions of the Act. 


g. As per its preamble, Act XXVI of 1963 
has been enacted for the acquisition of the 
rights of landholders in inam estates in the 
State of Tamil Nadu and the introduction 
of the ryotwari settlement in such estates. 
Section 3 (b) of the Act says that the entire 
inam estate (including all communal lands and 
porambokes, other non-ryotilands, waste lands, 
pasture lands, forests etc., shall stand trans- 
ferred to the Government and vest in them, 
free of all encumbrances. Clause (c) says that 
all rights and interests created in or over the 
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inam estate before the notified date the 
principal or any other landholder, shall as 

ainst the Government cease and determine. 

use (6) provides that the landholder whose 
rights stand transferred under clause (6) or 
cease and determine under clause (c) shall be 
entitled only to such rights and privileges as 
are recognised or conferred on him by or under 
the Act. Clause (g) states thatthe rights and 
privileges which have been acquired in the inam 
estate by any person before the notified date, 
against the landholder, shall cease and 
determine, and shall not be enforceable against 
the Government or such landholder, and every 
such person shall be entitled only to such 
rights and privileges as are recognised or 
conferred on him by or under the Act. 
Section 15 deals with vesting of buildings 
situated in an inam estate, taken over under 
the Act. Sub-section (1) of section 15 provides 
that every building situated within the limits of 
an inam estate, which immediately before the 
notified date, belonged to any landholder or 
was being used by him as an office jn connec- 
tion with its administration and for no other 
purpose, shall vest in the Government free of 
all encumbrances with effect from the notified 
date. Sub-section (2) says that every building 
so situated which, immediately before the 
notified date, belonged to any such landholder 
and was being wholly or principally used for 
the occupation of any religious, educational or 
charitable institution. shall also vest in the 
Government as and from the notified date. 
Sub-section (4) says that every building 
other than a building referred to in sub-sections 
(1) (2) and (3), shall with effect from the 
notified date vest in the person who owned it 
immediately before that date, but the Govern- 
ment shall be entitled in every case to levy 
appropriate assessment thereon and in case of a 
building which vests in a person other than 
a landholder also to the payments which such 
person was liable immediately before the 
notified date to make to any landholder in 
respect thereof, Sub-section (5) defines 
‘building’ as including the site on which 
it stands and any adjacent premises occu- 
pied as an appurtenance thereto. Sub- 
section (6) says that if any question arises 
whether any building or land falls or 
does not fall within the scope of sub-sections 
(1) to sub- section (5), it shall be referred to 
the Government whose decision shall be final. 


19. A conjoint reading of sections 3 and 15 
of the Act indicates that though all lands in 
an inam estate including porambokes vest in 
the Government under-section 3 (b) on the 
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|date of the notification of taking over of the 
‘Jestate and the interests of the landholder 
therein are completely extinguished, there is 
no such vesting in the Government and 
extinguishment of rights of the landholder 
ander that section in the sites over which 
buildings have been erected cither by the land- 
bolder or by any other person. Such sites have 
been separately dealt within section 15. Under 
{fection 15 buildings belonging to the landholder 
which have been put to particular uses are 
dealt with in sub-sections (1) to (3). Sub- 
section (4) deals with buildings other than those 
freferred to in sub-sections (1) to (3). As per 
sub-section (4) the building vests in the person 
who owned it immediately before the notified 
date. The definition of the building in sub- 
section (5) includes the site on which the 
building stands and the adjacent premises 
occupied as appurtenant thereto. If the 
definition of ‘building’ in sub-section (5) is 
‘jincorporated in sub-section (4) it will mean 
that the building and the site on which it stands 
Jes also the site appurtenant thereto will vest 
in the owner of the building as and from the 
notified date, whether he be the landholder or 
any other person. However, having regard to 
the object of section 15 (5) which is to effec- 
twate sub-section (4), it can apply only to cases 
where the site would otherwise vest in the 
Government under section 3 (b) of the Act as 
ipart of the inam estate. 


11. Construing a similar provision (section 18 
of Tamil Nadu Act XXVI of 1948) Veeraswami, 
J. (ashe then was), in V.V. Venkatasubramania 
Pillai v. The Board of Revenue by the Commissioner 
of Settlements, Madras and others! took the view 
that though the effect of section 18 (5) would 
undoubtedly be that the owner of the 
building falling within the ambit of section 
18 (4) would also be entitled to the site on 
which the building stands, in cases where 
the site would otherwise have vested in the 
Government in pursuance of a notification 
under section 3 it is not intended to divest 
the title of a private owner to the site 
and vest it in the owner of the building on 
the site, and that section 18 (4) does not appear 
to contemplate a case where the building 
belongs to one person and the site on which 
it stands to another who is not a landholder. 
According to the learned Judge section 18 
will apply only to casea where the building 
which belongs to an individual, is on a site 
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which but for that section would have 
vested in the State Government upon a 
notification under section 3 and not to cases 
where the sites are not owned by the land- 
holders. The same provision came up for 
consideration in Sri Chidambara Vinayagar 
Devasthanam v. Duraiswami!. In that oase 
the landholder sued the tenant for rent in res- 
pect of the site let out prior to 1948 for build- 
ing purposes. The site was situated ina 
village which had been taken over under the 
Tamil Nadu Act XXVI of 1948. On the date 
of taking over, the building continued to be 
in the occupation of the tenant. The tenant’s 
defence to the suit was that under the provi- 
sions of the said Act the site along with the 
building had vested in him and that the 
title of the landholder to the site got extin- 
guished. The Courts below held that the land- 
holder had lost his right to the site as and 
from the date of the notification and therefore 
he was not entitled to claim any rent for the 
site from the tenant. Natesan, J., expressed 
the view that where a landholder has leased 
out a site for building purposes he cannot 
claim the superstructure built by the tenant as 
vesting him as part of thesite or claim the 
site as part of the building, and sub-section es 
of section 18 (corresponding to sub-section (5) 
of section 15 of the Act) does not confer any 
new or special right on the landholder when 
he is not the owner of the superstructure, 
that it is only for the purpose of vesting that 
is provided for under section 18 (4) the build- 
ing is made to include the site on which it 
stands, and that so far as the landholder is 
concerned co instanti with the notification of 
the estate he loses all interest in the estate, and 
therefore, his interest in the estate on which 
the building stands, of which he is not the 
owner is extinguished. The relevant obser- 
vations of Natesan, J., are extracted below: 


“The object of the Abolition Act is to 
introduce Ryotwari Settlement in estates. 
The landholder in his right as the proprietor 
of the estate might have granted on lease 
sites to tenants and others for building 
purposes for rent. Under the Ryotwari Set- 
tlement introduced by the Abolition Act, 
the Government takes the place of the pro= 
prietor and vests the site in ownership with 
the owners of the buildings subject to their 

ying proper assessment on the sites. The 
jatdhotder is compensated under the Act 
for the deprivation of his interests in the 
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estate. Viewed in this perspective, little 
room is left for subtle arguments that the 
proprietor having provided sites for the 
building must be deemed to be a co-owner 
with the owner of the superstructure of the 
building and the premises as such would 
be held in joint ownership, the proprietor as 
the owner of the site and the tenant, the 
superstructure. In my understanding of 
the section, the two questions that arise 
under it, one who owns the building and 
two, what goes with the building, must be 
kept distinct.” 


12. The said view of Natesan, J. was challenged 
before a Division Bench consisting of Veera- 
swami, CJ.,and Raghavan, J. The Bench 
took the view that the definition of a building 
contained in section 18 (5) when incorporated 
in sub-section (4) would have the consequence 
that the building as well as the site on which 
it stood both vest inthe person, owning the 
building, but however, if the landholder even 
after the notified date continued in possession 
of the land, such possessory title would entitle 
him to demand and collect the rent from the 
tenant. In that view the matter was remitted 
to the trial Court for finding out whether the 
landholder continued to be in pessession of 
the site on which the building stood after the 
notified date and if it is found to be so, to 
decreo the suit. It is this decision which has 
been followed by Venkataraman, J., for 
allowing the appeals before him in the judg- 
ments under appeal. According to Venkata- 
raman, J., as the view of Natesan, J., has been 
reversed by the Division Bench, the sites over 
which the tenants have put up buildings 
should continue to vest in the landholder. 
However, a close perusal of the judgment of 
the Division Bench indicates that the Bench in 
fact accepted the view of Natesan, J. The fol- 
lowing passage in the judgment of the Bench 
makes this clear: 


‘The result of sub-section (5) to our mind 
is that the definition contained therein when 
incorporated in sub-section (4) would have 
this consequences, that, if the building as 
well as the site on which it stands both 
belong to the same person upon the notifica- 
tion, both of them will vest in that person. 
That, we think is the true scope of sub« 
sections (4) and (5) read together. These 
provisions do not contemplate a transfer of 
the ownership of the site to the owner of the 
building where it had not already belonged 
to him. Unless there is a coalescence of the 
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ownership of the building as well as of the 
site on which it stands, there will be no 
vesting under sub-section (4). That is the 
view Natesan, J., took and we agree with 
him.” 


1g. It is true the passage contains an observ- 
ation about the necessity for coalescence of 
the ownership of the building and of the site 
in the same person for the application of 
section 15 (4). But that observation is to be 
understood with reference to a case where the 
site is not owned by a landholder and as such 
there is no question of its vesting under sece 
tion 3 (b). Obviously in such a case there is 
no transfer of ownership of the site to the 
owner of the building. The fact that the 
Bench has agreed with the view of Natesan, J. 
indicates it has agreed with the opinion 
expressed hy him that where the site in an inam 
estate has been built upon by the tenants, 
before the date of the notification, the site will 
not vest in the Government but will vest in 
the tenants. The matter, however, came ‘to 
be remitted in that case by the Division Bench 
only on the basis that even a trespasser 
who is in possession is entitled to it except as 
against the lawful owner and that the posses- 
sory title if any, held by the landholder sub- 
sequent to the date of notification will enable 
him to maintain a suit for rent. 


14. The view wa have taken above on an 
interpretation of sub-section (4) read with sub- 
section (5) of section 15 is consistent with the 
view taken by the Division Bench in C. V. S- 
Devasthanam v. Duraiswamy Nadar,1 on the inter- 
pretation of section 18 of the Act XXVI of 
1948. In the judgment under appeal, Venkata- 
raman, J., held that the Jandhojder is entitled 
to maintain the suits on the basis of the view 
taken by the Division Bench. We do not see 
how the said decision would help the land- 
holder (respondent) in these cases. It has not 
been alleged by the landholder that he was in 
possession of either of the site or the building 
at any time subseqnent to the notified date. 
He has also not disputed that the tenants have 
been in possession of both the superstructure 
and thesite before and after the date of the 
notification. Therefore, there is no question 
of any enquiry as to whether the landholder 
was in possession of either the site or the 
superstructure after the date of the notifica- 
tion. 


15. Mr. Paragaran, learned counsel for the 
respondent would submit that the purpose of 


— 


1. (1971) 2 M.L.J. 278: 84 LIW. 492. 
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section 15 (5) is only to avoid the vesting 
under section 3 (b) in the Government of a 
site over which superstructure has been created 
and not to veat the ownership of the site with 
the tenant who owns the superstructure, that as 
such the ownership of the site should continue 
to vest in the landholder, that in such an event 
the landholder as well as the tenants in these 
cases will become co-owners of the property 
comprising of the site and the building and 
that therefore the rights inter se between the 
landholder and the tenant, in these cases have 
to be decided by the Civil Court on the basis 
of the general law relating to co-owners. We 
are of the view that such a construction of 
sub-section (5) will defeat the very object of 
the Act which is to acquire the rights of land- 
holders in inam estates. If the landholder is 
taken to continue to own the site over which 
buildings have been built by the tenants not- 
withstanding the netification, it will be against 
the teeth of the general vesting contemplated 
in section 3 (b). He can avoid that vesting 
of the site only if he had put up the building 
and not when someone else had put up a 
building thereon. He cannot take advantage 
of the existence of buildings put up by the 
tenants to claim that the site continues to vest 
in him. Section 3 (5) contemplates the vesting 
of all lands including grama natham. But an 
exception has been made in section J8 in 
respect of poramboke lands on which build- 
ings had been erected, by treating such lands 
as part of the buildings and vesting them in 
the person owning the buildings. 


16. It is not claimed in these cases that the 
site over which the superstructure has been 
erected by the tenants is part of the land- 
holder’s private property. Admittedly the 
land over which superstructures have been 
erected is gramanatham which is a poram- 
boke. Therefore there is no question of the 
landholder having ownership of the land after 
the notified date so as to enable him to claim 
co-ownership with the tenants in respect of 
the buildings, which, as a result of sub-section 
(5) includes the site also. We are therefore of 
the view that the landholder has no right 
either the claim recovery of possession or 
mesne profits subsequent to 15th April, 1965, 
the date of notification. Hence we allow 
the Letters Patent Appeals and set aside the 
judgment of Venkataraman, J. There will, 
however, be no order as to costs. 


RS. Appeals allowed. 
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IN THE HIGH COURT OF JUDICATURE 
AT MADRAS. 


PRESENF:—S. Nainat Sundaram, F. 


Chengayya Petitioner® 


M. V. Swaminatha Mudaliar and others. 
Respondents. 


(A) Propinsial Insolvency Act (V of 1920), section 68 
—Person aggrieved’? —Megning of. 


(B) Provincial Inolvency Act (V of 1920), section 75 
—Power of Court in revision. 


A shareholder of a creditor company under 
voluntary liquidation can seck the process 
under section 68 of the Provincial Insolvency 
Act as a “person aggrieved” and will come 
within the ambit of the expression “any other 
person ....aggrieved’? under section 68 of the 
Act. [Para. 13.}. 


The powers of revision under section 75 (1) 
of the Provincial Insolvency Act are narrow 
and interference is possible only on a question 
of law. -The findings of fact rendered by the 
Tribunal created under the Act are findings 
which are final as provided for in section 75( 3 
itself. [Para. 15. 


Cases referred to:— 


Sayyad Khasim Sahib v. The Official Receiver, 
Guntur, (1945) 2 M.L.J. 553: 58 L.W. 641: 
A.I.R. 1946 Mad. 89; Hanseswar Ghosh v. 
Rakhal Das Ghose, (1913) 20°1.C. 683 (2); 
Venkata Krishna Ayarv Official Receiver, (1950) 
1 M.L.J. 15: (1950) L.W. 47 (2): ALR. 1950 
Mad. 311; Ramaswami Reddiar v. Official Receiver, 
South Arcot, (1941) 2 M.L.J. 382: 54 L.W. 215: 
A.I.R. 1941 Mad. 827; Kast Chettiar v. Secretary 
of State, (1941) 53 L.W. 479: (1941) 1 M.L.J. 

31: A.LR. 1941 Mad. 577; Vatdyanatha Ayzar 
v. The Indian Bank Lid., (1955) 2 M.L.J. 99: 68 
L.W. 330: A.I.R. 1955 Mad. 486; Ruttalingam 
v. Chinnakannu, (1957) 2 M L.J. 506: 70 LW. 
910: 28 Comp. Case. 168: A.I.R. 1958 Mad. 
260; Shyamlal v. Jagannath, A.I.R. 1969 Cal. 424; 
Belli Gouder v. Govindan, (1970) 2 M.L.J. 303; 
Srinivasa Naicker v. Engammal, A.1.R. 1962 t8.C. 
1141; Narayanan v. Kannabiran Mudaltyar, (1974) 
2 M.L.J. 303; Malini Natckar v. Seth Mangharay, 
(1969) 2 S.G.J. 831: (1970) 1 M.L.J. (S.C.) 1: 


3rd March, 1978 _ 


—_—-, 


*C.R.P.No, 1091 of 1975. 
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(1970) 1 An. W.R. (S.G.) 1: (1969) 3 S.G.R. 
898: A.I.R. 1969 S.C. 1344; District Official 
Reseinsr v. Lakshmi Ammal, (1974) 2 M.L.J. 397. 


Petition under section 75 (1) of the Provincial 
Insolvency Act praying the High Court to 
revise the order of the District Court of North 
Arcot at Vellore dated 6th January, 1975 and 
made in C.M.A. No. 50 of 1974 (I.A. No. 39 
of 1973 in Insolvency Petition No. 8 of 1968 
Sub-Court, Vellore). 


M. N. Padmanabkan, for Petitioner. 


P. Sjvaramakrishniah and T. K. Seshadri, for 
Ist Respondent. 


The Court made the following 


Orpzr:—The question that comes up for 
consideration in this revision is with reference 
to the scope and import of the expression “any 
other person... . aggrieved” occurring in section 
68 of the Provincial Insolvency Act (V of 1920) 
hereinafter referred to as the Act. 


2. The question arises under the following 
circumstances. A concern by name Siva- 
nandam Palayakot Company, Gudiyatham, 
which is under voluntary liquidation, filed 
<.S. No. 14 of 1947 on the Origiaal Side of 
this Court against A. Kaliappan, the second 
respondent herein, to recover a sum of 
Ra, 1,61,000 and obtained a decree. In 
execution of that decree, the house property 
of the judgment-debtor was brought to sale on 
several occasions, but the sale could not take 
place for one reason or other. Pending the 
above proceedings, the judgment-debtor got 
himself adjudged an insolvent in I.P. No. 8 of 
1968 on the file of the Subordinate Judge of 
Vellore, obviously under section 10 of the Act. 
The result was all his properties, including the 
house property which was sought to be sold in 
execution of the decree in CS. No. 14 of 
1947, came to vest in the Official Receiver, 
Vellore, the third respondent herein. The 
consequence was the execution proceedings in 
C.S. No 14 of 1947 could not be further prose- 
cuted. Inthe courseof administration of the 
estate of the insolvent, the Official Receiver, 
Vellore, brought the house property situated in 
Gudiyatham Town, belonging to the insolvent 
to sale in public auction by virtue of the 
provisions under section 59 of the Act. Several 
times the property was brought to sale, but the 
sale could not take place for some reason or 
other. Ultimately, the sale took place on 
44th March, 1973 for a price of Ra. 26,000 to 
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and in favour of the petitioner in this revision: 
The first respondent in the revision ia a share- 
holder of Sivanandam Palayakot Company, 
Gudiyatham, the decree-holder in C.S. No. 14 
of 1947. He filed an application under section 
68 of the Aet to set aside the auction sale 
held by the Official Receiver on 14th March, 
1973, urging several grounds. The auction- 
purchaser, viz., the petitioner herein, mainly 
contested the application. The application, 
I.A. No. 39 of 1973 in I.P. No. 8 of 1968 was 
enquired into by the Additional Subordinate 
Judge, Vellore, and by judgment and decree 
dated 10th January, 1974, he dismissed the 
application negativing the pleas of the first 
respondent herein. There was an appeal by 
the first respondent, C.M.A. No. 50 of 1974 
which was heard and disposed of by the 
District Judge of North Arcot at Vellore by 
his judgment and decree dated 6th January, 
1975. The appellate Court chose to reverse 
the findings of the first Court and held that the 
sale held by the Official Receiver, the third 
respondent herein on 14th March, 1973 is 
affected by serious illegalities, irregularities and 
infirmities and in that view, the appellate 
Court set aside the sale concerned and allowed 
the application, I.A. No. 39 of 1973 referred 
to above. The auction-purchaser has now 
preferred this revision challenging the judgment 
and decree of the appellate Court. 


3. Two contentions were urged before me by 
Mr. M.N. Padmanabhan, learned connsel 
appearing forthe petitioner in this revision. 
The first contention is that the first reapondent 
herein, the applicant in I.A. No. 39 of 
1973 in I.P. No. 8 of 1968 on the file of the 
Subordinate Judge, Vellore, cannot be 
characterised as a “person aggrieved’’ within 
the meaning of section 68 ofthe Act. The 
learned counsel points out that the first 
respondent is a shareholder and director of a 
company which is under voluntary liquidation 
and all or whatever grievances the said 
Company may have asa creditor of the 
insolvent, could be ventilated only by and 
through the liquidator appointed for the 
Company and the fisrt respondent can never 
come within the definition of a ‘person aggr- 
ieved” under section 68 of the Act. 


4. Itwouldbe relevant to extract section 68 
of the Act. 


“68. Appeal to Court against receivsr.—If the 
insolvent or any of the creditors or any 
other person is aggrieved by any act or 
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decision of the receiver, he may apply to 
the Court, and the Court may confirm, re- 
verse or modify the act or decision com- 
plained of, and make such order as it thinks 


Jjust: 


“Provided that no application under this 
section shall be entertained after the expir- 
ation of twenty-one days from the date of 
the act or decision complained of.” 


There is no dispute that the Company, Sivan- 
andam Palayakot Company, Gudiyatham, is a 
creditor of the insolvent and the Company has 
large amounts to be realised out of the estate of 
the insolvent now in the hands of the Official 
Receiver, Vellore the third respondent herein. 
It cannot be stated that the first respondent 
herein is not interested in the amounts to be 
realised by the creditor Company out of the 
estate of the insolvent. By realising the maxi- 
mun benefit out of the estate of the insolvent 
in administration of the same by the Official 
Receiver, the first respondent stands to gain in 
his own interest. If the property of the insol- 
vent fetches fair and proper price, it will be 
available in the hands of the cial Receiver 
for the purpose of satisfying the creditors of the 
insolvent and the{Company in which the first res- 
pondent is a shareholder is one such creditor. If 
the above features are considered, it cannot be 
Tuled out that the first respondent is not a 
‘person aggrieved” within the meaning of sec- 
tion 68 of the Act, if other grounds for inter- 
ference by the Court under the said section are 
made out. 


5. Mr.P. Sivaramakrishniah, learned counsel 
appearing for the respondents, drew my atten- 
tion to the dictums laid down by some of the 
judicial precedents in this behalf. In Sayyad 
Khasim Sahib v. The Official Receiper, Guntur? 
Yahya Ali, J. recognised that it is not merely 
the msolvent, or the creditors, or any other 
aggrieved person, who can take action to bring 
the conduct of a Receiver in any particular 
respect to the noticeof the Court, but the 
Receiver being an officer of the Court, when 
it comes to the knowledge of the Court that 
his action in any particular respect is objec- 
tionable, the Court has inherent powers to rectify 
his errors or mistakes or to reverse or modify 
his acts or decisions. The learned Judge 
further held, relying on Hanseswar Ghosh v, 
Rakhal Das Ghose? that when a Receiver had 
i ts 
1, (1945) 2 M.L.J. 553: 58 L.W. 641: A.LR, 1946 
Mad. 89. 
2, (1913) 201.0. 683 (2). 
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been appointed, he becomes an officer of the 
Court and ifhe is about to act in excess of his 
authority, it is competenteven toa st r to 
bring that fact to the notice of the Court, 
which has inherent power to review the conduct 
of the Receiver, so that the stranger may 
not be prejudiced by an unlawful act of its 
own Officer. 


6. In Venkata Krishna Ayyar v. Official Receiyer! 
it has been recognised, that an insolvency Gourt 
has inherent powers vested in it outside the 
provisions of section 68 of the Act to rectify the 
defects, mistakes or errors committed by the 
Official Receiver; it cannot be said that the 
Court is powerless to prevent an injury being 
done to the general body of creditors and the 
insolvent in consequence of a mistake committed 
by the Official Receiver in the conduct of an 
auction sale held by him, merely because the 
Person who applies to the Court to have the 
mistake rectified is the Receiver himself and not 
a creditor or insolvent. 


7. Mr. M.N. Padmanabhan, learned counsel 
appearing for the petitioner wants to derive 
support for his case from the ratio of certain 
decisions, He brings to my notice a decision 
of a Bench of this Court reported in Rama- 
swami Reddiar v. Official Receiver of South Arcot.* 
There, the question in issue in the present 
case did not come up for consideration at all. 


8. In Kasi Chettiar V. Secretary of State? Abdur 
Rahman, J., was concerned with a case where 
the suit by the Official Receiver to set asidea 
sale of the insolvent’s property was dismissed; 
the Official Receiver refused to prefer appeal 
and a creditor wanted to prefer an appeal 
against the dismissal. The learned Judge held 
that the creditor wasnot entitled to prefer an 
appeal on the principle that a right of appeal 
isnot a mere right of procedure and it is a 
substantive right and is primarily a creature of 
statute. 


9. In Vatdyanatha Ayyar v. The Indian Bank 
Lid.4 a Division Bench ofthis Court was concern- 
ed with a case ofsale of immovable property 








1. (1950) 1 M-L.J. 15: (1950) L.W. 47 (2): ALR. 
1950 Mad 311. 

2. (1941) 2 NMLL.J. 382: 54 L.W.215: ALR. 1942, 
Mad. 827. 

3. (1941) 53 LW. 479: (1941) 1M.LJ. 531: ALR. 
1941 Mad. 577. 

4, (1955) 2 MLLJ.99: 68 L.W. 380: ALR. 1955 
Mad. 486. 
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belonging toa limited company, in execvtion 
of a decree and the filing of an application to 
set aside the sale by a shareholder of the com- 
pany under Order 21, rule 90 of the Code of 
Civil Procedure. The Bench observed as 
follows: (at page 102) 


“A shareholder is no doubt interested in the 
property of the company in which he holds 
shares; ifthe property is not properly looked 
after and administered, the share-holder 
would naturally suffer in his pocket. But 
this does not mean that every shareholder, 
who apprehends that the property of the 
company is being mismanaged or is even 
fraudulently disposed of, is entitled to come 
in the manner the petitioner has done. It 
is easy to see that if sucha course were pērs’ 
mitted, the business of the company can be 
brought to a complete standstill when differ- 
ences of opinion exists among the members 
of the company. One legal effect of incor- 
poration is to vest the ownership of the pro- 
perty in the company, which acquired a 
separate legal existence. The property has 
to be managed by the directors, subject to 
the control of the shareholders and the pro- 
visions of the constitution of the company. 


If the directors misbehave, they can be re- 
moved, Ifthey are able to get the backing 
of the majority and threaten to sue the ma- 
jority to oppress the minority, that will be an 
occasion when the Court willinterfere. The 
petitioner alleges that the managing director 
has perferpetrated a fraud on the company in 
collusion with Chellappa Chettiar. In respect 
of such a cOnduct, the petitioner has a speci- 
fic remedy provided under section 153-Q of 
the Indian Companies Act.” 


10. In Kuttclingam v. Chinnakannu}, Ramaswami 
Gounder, J., was concerned with a case where 
in a winding up proceedings the District Judge 
allowed 6 per cent. per annum interest to the 
shareholder who had overdrawn the company 
money and the learned Judge held that it is 
only the Official Receiver who is competent 
to file an appeal and an appeal by another 
shareholder is not competent. 


11. In Shyamalal v. Fagannath,a a Bench of 
the Calcutta High Court was concerned with 
the question as to whether a shareholder in 
process of compulsory winding up of a company 
has locus standi to apply for setting aside a sale 
of property belonging to the company. The 
pS PS Se A a 
1. (1957)2 M.L.J 506:70 L.W. 910: 28 Comp, 
Cas. 163: A.I.R. £953 Mad. 260. 

2, ALR. 1969 Cal. 424. 


Bench was concerned with the expression 
“whose interests are affected by the sale” 
occurring in Order 21, rule 90 of the Code of 
Civil Procedure and in the context of the case 
before them, observed as follows: (page 430): 


“The words ‘or whose interests are affected 
by the sale’, in Order 21, rule 90 are no- 
longer confined to an interest in immoveable 
property or to proprietary or possessory 
rights. The word ‘interest’ must be given a. 
wide meaning, and may include a contingent 
interest, but the right may be exercised by 
one who is directly and immediately affected 
by the sale of an immoveable property. 
Rights which are likely to be affected or 
interest which may hypothetically or 
remotely be affected cannot be considered 
as coming within the four corners of Order 21 
rule 90.” 


12. Ramanujam, J., in Belli Gowder v. Govindan? 
had occasion to deal with the case of a lessee 
of the insolvent’s property who wanted to- 
resort to section 68 of the Actand in those 
circumstances, the learned Judge laid down. 
the proposition as follows: 


“In this case, no creditor has come forward: 
to challenge the sale conducted by the 
Official Receiver. It is not possible to say 
that any lessee of the property of the: 
insolvent will be a person aggrieved within 
the meaning of section 68 of the Provincial: 
Insolvency Act. On a close reading of 
section 68 of the Provincial [nsolvency Act, 
it is seen that ‘any other person’ cannot be 
construed to include any person unconnected 
with the insolvent’s property or its adminis-- 
tration. The words ‘any other person’ has to- 
be understood in the light of the words 
following them, that is, ‘is aggrieved’. Even. 
if the learned counsels contention ig. 
accepted that a lessee will come within the 
scope of ‘any other person in section 68, it 
should be further shown that he is aggrieved. 
by the order sought to be challenged by 
him. As already stated except to protect 
his position, he is not interested in the 
insolvent’s property or the administration 
thereof”. 


13. I do not think that the decisions relied 
on by the learned counsel for the petitioner 
could be considered as negativing the cage of} 
a shareholder of a creditor company which is 





1. (1970) 2 M L.J. 303 at 304. 
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junder liquidation to seek the process under 
{section 68 of the Act as a “person aggrieved”, 
{Hence, in my view, the first respondent will 
come within the ambit of a “person aggrieved” 
funder section 68 of the Act. 


14. It was then submitted by the learned 
counsel for the petitioner that no tenable 
‘grounds for interference under section 68 of 
the Act have been made out. In Srinivasa 
-Naicker v Engammal', the power of Court under 
section 68 of the Act to set aside a sale by a 
Receiver and the grounds on which the sale 
can be set aside have been explained. It will 
be pertinent to extract the relevant passage 
occurring in the decision: 


“It may be accepted that the power of the 
Court under section 68 is not hedged in by 
those considerations which apply in cases of 
auction sales in execution proceedings. Even 
so, the power under section 68 is a judicial 
power and must be exercised on well- 
recognised principles, justifying interference 
with an act of the receiver which he is 
empowered to do under section 59 (a) of 
the Act. The fact that the act of the 
receiver in selling properties under section 59 
{a) is subject to the control of the Court 
under section does not mean that 
the Ccurt can arbitrarily set aside a 
sale decided upon by the Official Receiver. 
It is true that the Court has to look in insol- 
vency proceedings to the interest in the first 
place of the general body of creditors; in the 
second place to the interest of the insolvent, 
and lastly, where a sale has been decided upon 
by the Official receiver to the interest of the 
intending purchaser in that order. Even so, 
the decision of the Official receiver in favour 
of a sale should not be set aside unless there 
are good grounds for interfering with the 
discretion exercised by the official receiver. 
These grounds may be wider than the grounds 
envisaged in auction sales in execution . pro- 
ceedings. Even so, there must be judicial 
grounds on which the Court will act in setting 
aside the sale decided upon by the official 
receiver. These grounds may be, for example, 
that there was fraud or collusion between the 
receiver and the insolvent or the intending 
purchaser; the Court may also interfere if it 
is of opinion that there were irregularities 
in the conduct of the sale which might have 
affected the price fetched at the sale; again, 
even though there may be no collusion, fraud 





1. A.LR. 1962 S.Q. 1141 at 1143. 
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or irregularity, the price fetched may still be 
so low as to just ify the Court to hold that 
the property should not be sold at that price. 
These grounds or similar other grounds de- 
pending upon particular circumstances of each 
case may justify a Court in interfering with 
the act of the official receiver in the case of a 
sale by him under section 59 (a) of the Act.” 


15. The dictum of the Supreme Court has 
been followed by Maharajan, J., in Narayanan 
v. Kannabiran Mudaliar!, Keeping the above 
prineiples in mind if the facts of the present 
case are considered, I find that the appellate 
Court, on a proper appraisal of the factual 
materials, came to the conclusion that there 
had been no due proclamation of sale for 
the auction held on 14th March, 1973; that 
the petitioner herein has entered into some 
colourable arrangement or agreement with a 
view tolnock away the property fora low 
price and accordingly purchased, the same for 
Rs. 26,000 though this property, in fact, is 
worth much more than that. The appellate 
Court relied on the evidence adduced, on 
behalf of the first respondent herein and other 
materials on record to come to the conclusion 
that there was no due proclamation of sale 
of the property in question. The appellate 
Court has also taken into consideration the 
fact that the petitioner herein is the tenant 
of the property concerned for the past several 
years and the property would definitely fetch 
a higher price if the sale had been properly 
advertised and due publicity given thereof. 
These considerations are purely factual and 
as laid down in Malini Naicker v. Seth Mangha- 
raji, the Court ought not to interfere under 
section 75 (1) of the Act merely because it 
thinks that possibly the Judge who heard the 
case may have arrived at a conclusion which 
the High Court would not have arrived. The 
powers of revision of this Court under sec- 
tion 75 (1) of the Act are narrow and inter- 
ference is possible by this Court only ona 
question of law. The findings of fact rendered 
by the Tribunals created under the Act are 
findings which are final as provided for in sec- 
tion 75 (1) itself. The above is the view 
expressed by Ramaprasada Rao, J., in Distric 
Official Receiver v. Lakshmi Ammal.3 The same 








1, (1974) 2 M.L.J. 303. 


2. (1969) 2 S.C.J. 831: (1970) 1 M.L-J. (S.G.) 1: 
(1970) 1 An. W.R. (S.C.) 1: (1969) 3 S.GR. 898: 
A.LR. 1969 S.C. 1344. 


3. (1974) 2 M.L.J. 397. 
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principle has been followed by me in MS 


Narayana Iyer v.A.G.A. Funds. In view ofthe 
above, it is not possible for this Court to come 
to a conclusion different from that arrived at 
by theappellate Court on the factual questions 
involved. The judgment and decree of the 
appellate Court cannot be characterised as 
“not according to law” so as to warrant 
interference in revision. Hence this revision 
is dismissed. But, there will be no order as to 
costs, 


R.S. 


IN THE HIGH COURT OF JUDICATURE 
AT MADRAS. 


Petition dismissed. 


PrBseNT:— S., Nainar Sundaram F. 


K. Krishnan Petitioner® 


Ue 


S. Ayyathorai and others Respondents 
Provincial Insolvency Act (V cf 1920), sections 10, 
11 and 13 (1)—Scope and applicability—Debtor 
seeking adjudicaticn on ground of inability to pay 
—Court’s duty, 


Held: In the present case the petitioner has 
placed a]l the materials before the Court below 
which do prima facie satisfy the Court that he 
is unable to pay his debts. The orders of the 
Courts below are vitiated in the sense that 
they have tested the bona fides of the petitioner 
from more than one angle and they have 
indulged in a deep enquiry, which is 
unwarranted for the purpose of finding out 
prima facie about the inability of the debtor 
to pay his debts. 


There is no necessity to insist that to come with. 
in the purview ofsection 11 the debtor must 
permanently reside or permanently carry on 
business, or permanently work for gain in 


the concerned area. {Para. 3.] 
Cases referred fto :— 
Lingasami Goundar v. Subramanian, (1974) 2 


M.L.J. 166; Mohammed Kackeria v. Srinivasan 
and Company, (1957) 70 L.W. 367: A.LR. 1957 
Mad. 403; Lakshminarayana Aiyar v. Subramania 
Aiyar, 45 M.L.W. 129;” Kishan v. Raj Bahadur, 








1. C.R.B. No. 107 of 1975, 


*C.R.P, No. 558 of 1975, 6th February, 1978. 
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ALR. 1914 Oudh 313; Henri Thomas Victor 
v. Mohammed Gul Khan, A.I.R. 1917 Oudh 
176. 


Petition under section 75 (1) of the Provincia? 
Insolvency Act, 1920 praying the High Court 
to revise the Order of the Additional District 
Court, Madurai dated 10th January, 1975, 
and made in C.M.A. No. 42/74 (L.P. 1/73 
District Munsif, Thirumangalam), 


E. Padmanabhan, for Petitioner. 


N. Thiagarajan, for P. Anantakrisknan Nair, for 
Ist and 3rd Respondents. 


The Court made the following. 


Orper.—The petitioner/debtor in I.P. No. 1/ 
73 on the file of the District Munsif o 

Thirumangalam, is the revision petitioner. The 
respondents herein were arrayed as creditors in 
the said insolvency petition. The petitioner 
filed the petition under sections 10 and 13 (1} 
of the Provincial Insolveucy Act (hereinafter 
referred to aa the Act) for adjudging himself 
as an insolvent. The material averments 
made in the petition are that the petitioner is 
a resident of Thirumangalam; that he suffered 
heavy loss in the coir business which he carried 
on with his brother: that he has got an one- 
fourth share in the property shown in 
Schedule B to the petition; that he is earning 
only Rs. 150 per month; that he is unable to 
pay his debts and that he should be adjudged 
an insolvent in the said circumstances. 
Respondents 1 and 3 contested the petition 
mainly on two grounds, (1) that the D istrict 
Munsif, Thirumangalam has no jurisdiction 
to entertain the insolvency petition because 
the petitioner is residing at Nagercoil and the 
Property described in the petition is also 
situate in Nagercoil; (2) that the petitioner 
cannot be said to be a person unable to pay 
his debts. The District Munsif, Thiruman- 
galam, dismissed the petition and aggrieved 
by the same, the petitioner preferred C.M.A. 
No, 42 of 1974, which came to be heard and 
disposed of by the Additional District Judge 
of Madurai. The appellate Court concurred 
with the findings of the first Court and 
dismissed the appeal. ‘The present revision is 
directed against the orders of the appellate 
Court. 


2. The questions thatcome up for considera- 
tion in this revision, and as urged by the 
learned counsel for the petitioner, would be (1) 


1] 


whether the Courts below have conformed to 
the principles laid down under the Act for 
cønsideration of a debtor’s petition for self- 
adjudication on the ground that he is unable 
to pay hia debts; and (2) Whether the debtor 
has not satisfied the provisions of section 11 
of the Act with reference to the prosecution 
of the petition before the District Munsif of 
Thirumangalam. The law with regard to 
the consideration of a petition by a debtor 
under section 10 (1) of the Act is well settled 
by decisions of this Court. The proviso to 
section 24 (1) (a) ofthe Act reads as follows: 


“Provided that, where the debtor is she 
petitioner, he shall, for the purpose of 
proving his inability to pay his debts, be 
required to furnish only such proof as to 
satisfy the Court that there are prima facie 


grounds for believing the sameand the 
Court, if and when so satisfied, shall not 
be bound to hear any further evidence 
thereon, 


Ramaprasada Rao, J. defined the scope of 
enquiry under section 24 o the Act in 
Lingasami Goundar vw. Subramanian,* in the follow- 
ing terms: 


“When the statute uses the word prima facie 
grounds for believing the statement of the 
debtor of his inability to pay his debts, 
the degree of the burden of proof that is 
called for by the statute is not to be equated 
to the degree of proof as is always necessary 
in an ordinary civil litigation. In my view 
such a detailed examination is not warranted. 
If a person approaches the Court by 
inflicting on himself the ignominy of his 
inability to pay his debts and in consequence 


seeks for an order adjudicating him 
insolvent, then, unless ere is strong 
evidence to disprove such a voluntary 


confession made by him, the Court need 
not at that stage employ itself in a deep 
enquiry regarding the opulence of the 
debtor and his ability to pay his debts. A 
summary enquiry is indicated; prima facie 
proof is called for and if that is undertaken 
and if a decision is rendered by the 
appropriate Court, then it cannot be said 
that such an order is without jurisdiction 
or suffers from any material irregularity. 
The High Court also, under section 75 (1) 
of the Actis only expected to see whether 
the order of the appellate Court is in 





1. (1974) 2 M.LJ. 166,. 
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accordance with law or not. The lower 
Court says that prima facie it is satisfied that 
the respondent is unable to pay his debts. 
This is a finding based on application of 
material considered by the Court below. 
The order otherwise cannot be said to be 
not in accordance with law.” 


3. This dictum has been adopted by me 
while dealing with a similar cese in C.R.P. 
No. 107 of 1975. Keeping this principlein mind, 
if one scrutinises the orders of the Courts 
below, it is patent that they have violated the 
said principle literally and practically. The 
District Munsif, Thirumangalam, observes ag 
follows :— 


“In cross-examination, the petitioner has 
stated that he does not know the material 
Particulars of his own property- He even 
goez to the extent of saying that he does not 
know the boundaries and measurements of 
the property of his own. The 3rd respondent 
did not enter into the box and it is not clear 
as to whether the 3rd respondent is the 
close friend of the petitioner. Admittedly, 
the property mentioned in the petition is 
situate {n Nagercoil Municipal Town. 
There is no evidence to show that the other 
pronotes were executed for the purpose of 
dischargiag family debts, The Ist respondent 
would depose thatthe petition mentioned 
Property’s value is more than Rs. 10,000. 
Respondent No.2 remained cx parts. "The 
3rd respondent has not entered the box. 
Under these circumstances, I see no reason, 
to allow this petition. I hold that the 
petitioner is liable to pay the debts of the 
Ist respondent.” 


Equally so, the appellate Court has launched 
upon a deep enquiry as to the bona fides of the 
claims of the debtor. This is evident from 
the discussion of the case by the appellate 
Court in paragraph 4 of its judgment, the 
relevant portion of which is extracted 
hereunder- 


“But even according to him he owns a pro. 
perty described in B Schedule lying within the 
Nagercoil municipal limits. He has valued. 
itat Rs. 10,000. 3rd respondent also claims to 
have obtained a decree against the appellant 
in O.S. No. 715/71 on the file of the District 
Munsif’s Court, Nagercoil. It is stated that 
evea the B Schedule property is worth more 
than Rs. 10,090. Significantly the counters 
filed by respondents | and 3 did not provoke 
appellant to file any rejoinder to refute their 
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claims. On the other hand, appellant alone 
has been examined as P.W.1, P.W.1. says 
that he incurred the debta in the course of 
the business. No details of his business are 
mentioned. It is not ag though he was 
having an independent business. The 
business was that of his brother also. His 
brother has not been impleaded as a party 
to the proceedings. Not a scrap of paper has 
been placed to show that the business has 
ended in loss. The contention of 3rd 
respondent is that even now in the business 
appellant !gets more than Rs. 1,000 per 
month. Decrees had been obtained by 
respoudents | and 3 only individually against 
the appellant. There is no question of any 
joint deeree against the appellant’s brother. 
The petitioner says that he is now getting 
Rs. 150 per month, As P W.1. he says that 
he is working in a firm at Rs. 150 per 
month. That firm has not been summoned. 
Apart from P.W.1 none else has been 
examined to show that he is employed in 
that firm or that he is paid Rs. 150 per 
month alone. Taking all these materials it 
is difficult for me to come to the conclusion 
that even in a frima facie manner the 
appellant is unable to pay his debts.” 


This approach has been discountenanced by 
this Court, as stated above. Hence I find that 
the petitioner has placed materials before the 
Courts below which do prima facie satisfy the 
Court that he is unable to pay his debts and 
the orders of the Courts below are vitiated in 
the sense that they have tested the bona fides 
f the petitioner from more than one angle and 
they have indulged in a deep enquiry, which 
is unwarranted for the pope of finding out 

ima jacis about the inability of the debtor to 
pay his debts. 


} 










4, Coming to the next point regarding 
jurisdiction, I find that the District Munsif, 
Thirumangalam has not mooted outa point 
for consideration on the question of jurisdiction. 
On the other hand, the appellate Court did 
formulate the point with regard to jurisdiction, 
but on an assumption that before the petition 
could be presented in the Court of the Dis- 
trict Munsif of Thirumangalam, the petitioner 
must be a permanent resident within the 
jurisdiction of that Court, or must permanently 
cairy on business or permanently work for gain 
in such local area. From a reading of 
section 11 of the Act, Ido not find any 
warrant for substituting or adding the word 
‘permanently’ for or to the expressions specifi- 
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cally used in that section. Section 11 of the 


Act reads as follows:— 


“Every insolvency petition shall be presented 
to a Court having jurisdiction under this 
Act in any loeal area in which the debtor 
ordinarily resides or carries on business, or 
personally works for gain, or if he has bcen 
arrested or imprisoned, where he is in 
custody; 


Provided that no objection as to the place of 
presentment shall be allowed by any Court 
in the exercise of appellate or revisional 
jurisdiction unless such objection was taken 
in the Court by which the petition was heard 
at the earliest possible opportunity and 
unless there has been a consequent failure 
of justice”. 


within the purview of section 11, the debto 
must permanently reside, or permanently carry 
on business, or permanently work for gain in 
the concerned local area. Such a view runs 
contra to the decision of a Bench of this 
Court in Mohamed Zackeria v. V. Srinivasan and 
Co.,1 dealing with a case arising under the 
Presidency Towns Insolvency Act, containing 
similar provisions. In Lakskminarayana Atyar v. 
Subramania Aiyar,? it was laid down as follows:— 


“It is enough if the debtor has remained 
within the limits of the District in which 
he presented the petition, though he may not 
have any permanent or continuous residence 
within it and may have occasionally gone 
outside the District and returned to it.” 


Similar views have been taken in Kishan v. Raj 
Bahadur? and in Henri Thomas Victor v. Muham- 
mad Gul Khant while considering similar provi- 
sions. under the Provincial Insolvency Act of 
1907 It is evident from Exhibits A. 1 to A. 3 
that at the relevant point of time the petitioner 
remained and carried on business in coir mats 
within the jurisdiction of the District Munsif, 
Thirumangalam. That would satisfy the 
requirements and the petition filed by him 
for self-adjudication before the District 
Munsif, Thirumangalam is competent. 


5. Inthe said circumstances, this revision is 
allowed, but there will be no order as to casts. 


RS. —— 


There is no necessity to insist that to a 


Petition allowed. 
1. (1957) 70 L.W. 367: ALR. 1957 Mads 493. 

2. (1928) 45 M.L.J. 129: A.L.R. 1923 Mad. 585. 
3. AIR. 1914 Oudh 313. 

4 ALR. 1917 Oudh 176, 
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IN THE HIGH COURT OF JUDICATURE 
_AT MADRAS. 


PrEseNT:— Ë Ramafrasada Rao, 
G. Ramanujam, J. 


The Executive Engineer, Construction, 
Southern Railway, Erode and others ’ 
.. Petitioners* 


and 


CF. 


v. 


K. V. Verghese and others .. Respondents. 
Indian Railways Act (IX of 1590), sections 3 (5), 
3 (6)—Payment of Graturty Act (XX XIX of 1972), 
sections 2 (p) and 4—Railway Company different 
Jrom railway admintstration—Railway administra» 
tion may include railway company but not a 
railway administered by Central Government—Southern 
railway not a railway company for purposes of 
payment of gratuity. 


The definition of a railway company in 
section 3 (5) of the Railways Act denotes the 
owners or lessees of railway or parties to 
an agreement for working a railway. The 
railway administration in the case of a railway 


administered by the Government means under ` 


section 3 (6) the manager of the railway or the 
Central Government and in the case ofa rail- 
way, administered by a railway company, the 
railway company itself. Section 2 ($) of the 
Payment of Gratuity Act takes in only the defis 
nition contained in section 3 (5) and not the 
definition of railway administration contained 
in section 3 (6) of the Railways Act. Railway 
administration and railway company have 
been separately defined under the Indian Rail- 
ways Act, and the Payment of Gratuity Act 
is made applicable only to a railway com- 
pany. Having regard to the said separate 
definitions, railway company should be taken 
to have been treated differently from a railway 
administration owned or administered by the 
Central Government, in the Indian Railways 
Act. (Paras. 6 and 8.] 


A close reading of sections 3 (5) and 3 (6) of 
the Railways Act would indicate that while 
the definition of railway administration will 
take in a railway company the definition of 
railway company will not take in a railway 
administered by Central Government. 

[Para. 8] 


The definition of the ‘railway company’ has 
necessary to be understood in the light of 


— 





*W. P. Nos. 1638, 1639, 4498 and 4509 of 1976. 
20th September, 1978, 
x L jJ—58 


, BXEQUTIVE ENGINEER, QONSTRUCTION 8.RLY. 7. VERGHESE (Ramanujam, J.) 


45/ 
e 
the definition of railway administration con- 
tained in section 3 (6) of the (Railways) Act. 
Therefore, the definition of railway company 
occurring in section 3 (5) of the Indian Rail- 
ways Act cannot be construed as including all 
railways either owned or administered by the 
Central Government, or owned by others. 
That definition will have to be understood only 
ag referring to the railways administered by 
persons other than the Centra] Government. 
In this view, it cannot be accepted that the 
Southern Railway owned and administered by 
the Central Government has to be treated as a 
railway company for the purpose of payment 
of gratuity. [Para. 8.] 


Cases referred to!— 


Chandra Mohan v. Union of India, A.J.R. 1953 
Assam -193; Kerala State v. G M.S. Railway, 
Madras, ALR. 1965 Ker. 277; Jetmull Bhojraj y. 
D.H. Railway, (1963) 1 S.C.J. 505: (1963) 2 
S.C.R. 832: (1963)1 An. W.R. (8.C.) 89: (1963) 
1 M.L J. (S.C.) 89: A.LR. 1962 S.C. 1879; 
Mohammed Kutty v. H.C. of Kerala, (1978) 1 
L.L.J. 333. 


Petitions under Article 226 of the Constitution 
praying the High Court to issue writs of certto- 
rari calling for recorda relating to case No. 10 
of 1975 etc , and quash the same. 


K, Venkateswara Rao, for Petitioner. 


V. Shyamalam, A. Ramachandran, for Row and 
Reddy and K. Swamidurai, Additional Central 
Government Standing Counsel, for Respon- 
dents. 


The Order of the Court was made by 


Ramanyjam, J.—The first respondent herein 
was employed by the Southern Railway 
Administration under the Executive Engineer, 
(Construction), Erode, as a casual labourer 
from 16th September, 1961. He was retrenched 
from service on 20th July, 1974. At the time 
of retrenchment he was working as a lorry 
driver. Qn the ground that he had worked 
for more than 5 years continuously and was 
drawing a daily rate of Rs. 10.40 atthe time 
of his retrenchment, he made an application 
claiming a sum of Rs. 2,028 as gratuity under 
the Payment of Gratuity Act, 1972 (hereinafter 
referred to as ‘the Act’). The second respon- 
dent who is the Controlling Authority under 
the Act dismissed the application holding that 
the first respondent was not eligible for any 
gratuity under the said Act as the said Act is 
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not applicable to persons working under the 
railway administration and that in any event 
the first respondent who has been paid retrench- 
ment compensation under the Industrial 
Disputes Act cannot claim gratuity. 


2. Aggrieved against the order of the Con- 
trolling Authority the first respondent pre- 
ferred an appeal ro the third respondent con- 
tending that the railway administration will 
come under the definition of ‘Railway Company’ 
as defined under the Act and that therefore, he 
is eligible for gratuity under the Act. He also 
contended that even retrenched employees 
who have received the retrenchment compen- 
sation under the Jndustrial Disputes Act are 
entitled to the payment of gratuity under 
secuon 4 of the Act. On the other hand the 
contention of the railway administration 
beiore the third respondent was that the rail- 
way administration owned and operated by 
the Union of India cannot be construed as a 
‘Railway Company’ for the purpose of the Act 
and that in any event the firat respondent who 
was only a casual employee having been 
retrenched on payment of retrenchment com- 
pensation, such retrenchment will not amount 
to a termmation of employment as contemplated 
by section 4 of the Act. The appellate 
authority accepted the contention of the first 
respondent on both the. points, and held that 
section 3 (4) and section 3 (5) of the Indian 
Railways Act indicate that the State-owned 
Railway Administration is also a Railway 
Company, that retrenchment under the Indus- 
trial Disputes Act will amount to termination 
ol employment as contemplated by section 4 
of the Act and that therefore, the first respon- 


dent is eligible for payment of gratuity under 
the Aet. 


3. Aggrieved against the said order of the 
Appcltate Authority, the railway administration 
has filed this writ petition, It is contended by 
the Railway Administration that the impugned 
order passed by the Appellate Authority 
is clearly erroneous in that the railway adminis- 
tration cannot be brought within the definition 
of a railway company which alone comes under 
the Payment of Gratuity Act, and that the 
retrenchm.nt of an employee will not amount 
to termination of employment s0 as to attract 
section 4 of the Act. 


4. Thus, the two questions that arise for 
consideration in this writ petition are these: — 


1. Whether the railway administration can be 
considered as a Railway Company as defined in 
section 3 (5) of the Indian Railways Act for 
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the purpose of payment of gratuity; (2) Whether _ 
a retrenched employee is eligible for payment 
of gratuity under section 4 of the Act. 


5. With regard to the first contention, it has 
been urged by the Railway Administration 
that the railway company having been defined 
in section 2 (p) of the Act, unless the Railway 
Administration comes within the definition of 
Railway Company, it cannot be taken to be 
covered by the Payment of Gratuity Act, as 
that Act applies only to a railway company 
and not to the Railway Administration. To 
appreciate this contention it is neceasary to 
scan through the provisions of the Act. 


Section 1 (3) makes the Act applicable to 
every factory, mine, oilfield, plantation, port 
and railway company; every shop or an 
establishment within the meaning of any law 
for the time being in force in relation to shop’ 
and establishments in a State in which ten or 
more persons are employed and such other 
establishments or clasa of establishments, as 
the Central Government may, by notincation 
specify. ` 


Section 2 (a) defines ‘appropriate Government’ 
as meaning in r:lation to an establishment of 
a major port, mine, oilfield or railway com- 
pany, the Central Government, 


Section 2 (e) defines an employee as a person 
employed in any establishment, factory, mine, 
oilfield, plantation, port, railway company or 
shop, to do any skilled, semi-skilled or 
unskilled, manual, supervisory, technical or 
clerical work. 


Section 2 (f) of the Act defines ‘employer’ as 
meaning in relation to any establishment. 
factory, mine, oilfield, plantation, port, railway 
company or shop (i) belonging to, or under 
the control of the Central Government or a 
State Government, a person or authority 
appointed by the appropriate Government or 
where no person or authority has been so 
appointed, the head of the Ministry or the 
depatment concerned; 


(ti) belonging to, or under the control of any 
local authority person appointed by such 
authority for the supervision and control of 
employees or where no person has been so 
appointed, the chief executive officer of the 
local authority; i 


(iii) in any other case, the person, who, or the 
authority which, has the ultimate control over 


á 


the affairs of the establishment, factory, mine 
oilfield, plantation, port, railway company or 
shop, and where the said affairs are entrusted, 
to any other person, whether called a Manager, 
Managing Director or by any other name. 


Section 2 (p)of the Act defines railway com- 
pany and it says that railway company will 
have the same meaning as in clause oe 
section 3 of the Indian Railways Act, 1890. 


Section 4 of the Act provides for payment of 
gratuity to an employee on the termination of 
his employment after he has rendered conti. 
nuous service for not Jess than five years— 
(a) on bis superannuation, or (b) on his retire- 
ment or resignation, or (c) on his death or 
disablement due to accident or disease. 


6. Itis in the light of these provisions the 
tenability of the first contention urged by the 
writ petitioner has to be considered. It is 
the case o` the petitioner that the. railway 
administration having been separately defined 
in section 3 (6) of the Indian Railways Act, 
it cannot be brought in within the definition of 
‘railway company’, in section 3 (5) of the same 
Act. The definition of Railway Company’ in 
section 2 (p) of the payment of Gratuity Act 
takes in only the definition contained in section 3 
(5) and not the definition of Railway Adminis. 
tration contained-in section 3 (6) of the Irdian 
Railways Act. The Railway Company as defined 
in section 3 (5) of the Indian Railways Act is 


as follows— 
‘Railway company’ includes any ons, 
whether incorporated or not, who are 


Owners or lessees of a railway or parties to 
an agreement for working’a railway.” 


Railway Administration has been separately 
defined in S. 3 (6) as follows.— 


‘Railway Administration’ or ‘administra 
tion’ in the case of a railway administered 
by the Government means the manager of 
the railway and includes the Govern- 
ment, and, in the case of a railway admini- 
stered by a Railway Company, means the 
Railway Company”, 


As per the definition the Railway Company 
denotes the owners or lessees of railway or 
parties to an agreement for working a railway. 
he Railway Administration in the case of a 
railway administered by the Government, 
means the manager of the railway cor‘the 
Central Government and in the case of a 
railway, administered by a Railway Company, 
the Railway Company itself. x | 
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7. It is contended by the first respondent- 
employee thatthe Central Government being 
the owner of the Southern Railway will come 
under the definition ofa railway company and 
the definition of the railway company will 
therefore take in the railway administration 
as well, In this case, the question is how far 
the said submissiqn of the employee could be 


accepted. 


8. Railway administration and railway - 
company have been separately defined under 
the Indian Railways Act, and the Payment of 
Gratuity Act is made applicable only to a 
railway company. .Having regard to the said 
separate definitions, railway company should 
be taken to have been treated differently from 
a railway administration owned or adminis- 
tered by the Central Government, in the 
Indian Railways Act. Itis true that th 
definition of railway administration will take 
in arailway company in the case of a railway 
administered that company. The provis 
sions in the Indian Railways Act also make a 
clear-cut distinction between a railway 
company and arailway administered by the 
Central Government, though the administra- 
tive machiney of both the railways is generally 
termed as railway administration, A close 
reading of sections 3 (5) and 3 (6) of the Rail- 
ways Act would indicate that while the defini 
tion of railway administration will take in a 
railway company the definition of railwa 
company will not take in a railway admini- 
stered by Central Government. Section 47 of, 
the Indian Railways Act creates two separate 
rule making authorities in respect of a railway 
administered by the Centra] Government and 
a railway administered by a railway company. 
Section 49 contemplates a railway com- 
pany entering into agreement with Central 
Government for the construction of rolling- 
stock, plant or machinery used by the railways 
or for leasing or taking on lease any rolling 
stock, plant, machinery or eqnipmeuts required. 
Section 50 of the Act contemplates a 
railway company entering into agreement with 
the sanction of the Central Government with 









any other railway administration. Section 5] 


contemplates a railway company ing on 
certain activites with the sanction of the 
Central Government. Section 51 (a) permits a, 
railway company to frame schemes for provid- 
ing motor transport or aircraft service for pas- 
sengers, animals, goods, etc., with the sanction 
of the Gentral Government. Section 51 1) (a 
(5) enables Central Government to with raw 
the sanction given to a railway company under 
sub-section (1) after giving six month’s notice, 
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section 140 provides for service of notices, in 
the case of a railway administered by the 
Government, on its Manager or Chief Com- 
mercial Superintendent, and in the case of 
a railway administered by a railway com- 
pany on its Agent in India, Section 145 
also makes a distinction between a railway 
administered by the Centra] Government and 
a railway a lministered by a railway company. 
Having regard to these provisions it is clear 
that a railway administered by the Central 
Government is treated differently from a 
railway administered by a railway company. 
Though the definition of the ‘railway adminis- 
tration’ contained in section 3 (6) of the Indian 
Railways Act, will take in a 1ailway Company 
when used in relation to the administration of 


that railway company, railway owned and - 


administered by the Central Government 
cannot be taken to be covered by the defini- 
tion of a ‘railway company’. In the face of 
the definition of railway administration which 
refers to two categories of administration, one 
a railway owned and administered by the 
Central Government and the other adminis- 
tered bythe railway company the definition 
of railway company cannot in any sense be 
taken to include a railway administered by the 
Central Government, In this case, the first 
respondent has claimed gratuity against the 
Southern Railway which is administered by 
the Central Government, and not administered 
by a railway company. Learned counsel fcr 
the employee-first respondent would say that 
the Central Government owning the Southern 
Railway will also come under the definition of 
a railway company which according to him 
includes all persons owning railways. Perhaps, 
if there is no separate definition of railway 
administration, there may be scope for such 
an argument. But, when the definition of 
‘railway administration’ contemplates two 
railways, one administered by the Central 
Government and the other administered by the 
railway company, it cannot be said that rail= 
way company includes a railway administered 
by the Central Government. The definition 
if the ‘railway company’ has necessarily to be 
understood in the light of the definition of 
railway administration contained in section 3 
(5) of the Act. Therefore, we are not in posi- 
tion to construe the definition of ‘railway com- 
yany’ occurring in section 3 (5) of the Indian 
Railways Act as including all railways either 
owned or administered by the Central Govern- 
nent, or owned by others. That definition 
will have to be understood only as referring 
to the railways administered by persons other 
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than the Central Government. In this views 
we cannot accept the view taken by the third 
epondeni that the Southern Railway owned 
and administered by the Central Government 
has to be treated as a railway company for 
the purpose of payment of gratuity. 


9. Learned counsel for the first respondent 
would also submit that even if the Southern 
Railway does not fall within the definition of 
‘railway company’ as defined in section 3 (5) of 
the Indian Railwas Act, it will come under the 
definition of an ‘establishmen\’ or a ‘factory’ 
belonging to or under the control of the Gen- 
tral Government, and such being the case, 
the Southern Railway will come under the 
definition ofan employer under the Act. The 
question then is whether the Sovtbern Rail- 
way will come under the definition of an 
‘establishment or” a ‘factory’. 


10. Section 1 (3) of the Payment of Gratuity 
Act says that the Act applies to every factory, 
mine, oilfield, plantation, port and railway 
company and every shop or establishment 
within the meaning of any law for the time 
being in force in relation to shops and esta- 
blishments, in a State. Admittedly, the Madras 
Shops and Establishments Act, 1947, which 
applies to the entire State of Tamil Nadu will 
not cover Southern Railway. The definition 
of ‘establishment? in Madras Shops and 
Establishments Act, 1947, refers only to a 
shiop, commercial establishment, restaurant, 
eating house, residential hotel, theatre or any 
place of public amusement or entertainment 
and includes any such establishment as may 
be notified by the State Government. ‘Com- 
mercial establishment’ means an establishment 
which is not a shop but which carries on the 
business”of advertising, commission, forwarding 
or commercial agency, Or Which is a clerical 
department of a factory or industrial under- 
taking. The Southern Railway does not 
obviously fall within the definition of an 
establishment under the Act. It is not in dis- 
ute that the railway administration has not 
been notified as an establishment under section 
1 (3) (c) of the Act. Therefore, the Southern 
Railway can be brought within the Payment 
of Gratuity Act only ifit come s within the 
definition of a factory. In this case, the first 
respondent has not come forward with a Case 
that the Southern Railway is a tan ory as 
defined in sub-section (m) of section 2 of the 
Factories Act, 1948. It is not therefore, possible 
to go into the question as to whether the 
first respondent works in a factory and can 
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claim gratuity on that basis. That has to be 
considered by the authorities under the Pay- 
ment of Gratuity Act as and when such a 
claim is put forward. 


11. Learned counsel for the petitioner then 
submits that having regard to the objects of 
the Payment of Gratuity Act which is to 
confer benefit on all the employees, the 
employees working under the railways adminis- 
tered by the Central Govenment cannot be 
taken to be excluded from the purview of the 
Act. It is true that the Act is a beneficial 
measure. Even then its applicability has to 
be considered with reference to the provisions 
of the Act and not with any assumed 
intention of the Legislature. The employees 
of the railways administered by the Central 
Government are entitled to get gratuity 
under the Service Rules applicable to them, 
and perhaps for that reason the provisions 
of thé Gratuity Act have not been extended 
to them. Learned counsel for the petitioner 
refers to the Rules called the Pensionable 
Inferior Railway Servants (Gratuity, Pension 
and Retirement) Rules, under which the 
gratuity is payable to the railway employees 
on discharge from the railway on account of 
reduction of its establishment or on retirement 
on the ground of permanent incapacity or on 
superannuation. In this view, we are not 
considering the tenability of the second 
contention. iS 


12. In the light of the above discussion, we 
have to quash the impugned order of the 
third respondent holding that the first respon- 
dent is entitled to the gratuity under the Pay- 
ment of Gratuity Act. Learned counsel has 
referred to the following decisions in Chandra- 
Mohan v. Union of India’; Kerala State v. 
G.M.S., Railway, 
D.H. Railway, and Mokammed Kutty v., H.G. of 
Kerala*. However, on a perusal of the said deci- 
sions, we find that these decisions are not of 
any assistance in determining the scope af 
the provisions of the Payment of Gratuity Act 
and their applicability to the railway 
administered by the Central Government. 





1. ALR. 1953 Assam 193. 

2. AYR.1965 Kerala 277. 

3. (1963) 1 8.0 J 505; (1963) 2 $ GR, 832: (1°63) 1 
An. W.R. (8.G.) 89: (1963) 1 M.L.J.(S.G,) 89: ALR, 
1962 S.C. 1879, i 

4 (1978) 1 L.L J. 333, 
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1g. The writ petition is therefore allowed, 
and rule nist is made absolute. But there will 
be no order as to costs. In vitw of the decision 
in W.P. No. 1638 of 1976, the Writ Petitions 


Nos. 1639, 4498 and 4509 of 1976, are 
allowed. No costs. 
S.J. —-—— Petitions allowed. 


IN THE HIGH COURT OF JUDICATURE 
AT MADRAS. 


Presenr:— 8. Natarojan, F. 


Ameena Bibi alias Sahobzadi and others 
3 ..  Petitioners* 


Ue 


The Assistant Commissioner of Urban 
Land Tax, Tiruchirappalli North and 
another Respondents. 


Tamil Nadu Urban Land Tax Act (XXIV of '963) 
sections 3 and 5—Mohammedan Law— Death of 
oroner—Inheritance by heirs co instanti the owner 
died as tenants-in-common - Actual division by metes 
and bounds not necessary—Holding not taxable as one 
unit. 


One Q, the husband of the first petitioner 
and father of the petitioners 2 to 8. died 
on 26th July, 1970 leaving behind him 3 
grounds and 2154 sq. ft. of urban land. Q 
was a Mohammedan. After his death the 
authorities assessed under the Urban Land Tax 
Act the entire land in the hands of the peti- 
tloners. This was objected to on the ground 
that on the death of Q, each of the peti- 
tioners became entit'ed to one-eighth share in 
the land and as instantaneous devolution of 
property had taken place on the death of Q, 
the authorities could not treat the entire extent 
of land as one holding. This was not accepted 
and hence the writ petition. 


Held, under the Mohammedan Law, devolution 
of estate took place on the heira immediately 
on the death of the owrer of the property. 
The moment Q died, each of the eight peti- 
tioners automatically inherited an one-cighth 
share in his properties. Such being the case, 
they had become tenants-in-common and could 
not, therefore, be deemed as an agent or 
manager or representative for one another. 
The fact that actual division by metes and 
bounds had not taken place was of no conse- 
quence whatever, Their share in the property 
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was crystallised and inheritance had taken 
Place eo instanti Q, died. That being the case, 
the respondents were clearly in errorin hold- 
ing that withoat actaal division by metes and 
bounds, all the eight petitioners would fall 
within the definition of ‘owner’ contained in 
the Aet. [Para. 5.] 


Case referred to:— 


Lakshmiammal v. Assistant Commissioner of Urbon 
Land Tax, (1975) 88 L.W. 1. 


Petition under Article 226 of the Constitution 
praying the High Court to issue a writ of 
certiorari quashing the order of the 2nd respon- 
dent in U.L.T.C. M. A. No. 120 of 1975, eto. 


Hajee P. K. Jamal Mohamed, for Petitioner. 


K. = Venkataswami, Additional Government 
Pleader, for Respondents. 


The Court made the following 


Onaper:—The petitioners are aggrieved by an 
order of assessment made against them under 
the Tamil Nadu Urban Land Tax Act and 
have, therefore, preferred this writ potition 
for issue of a writ of certiorari and mandamus 
to quash the assessment order and to direct the 
respondent to ‘assess their liability, if any, 
under the Act as individual members. 


2. One P. Quda Baksh, who is the husband 
of the first petitioner, and father of petitioner! 


2 to 8, died on 26th July, 1970, leaving behind . 


him about 3 grounds and 2154 sq. ft. of urban 
land within the limits of Tiruchirapalli Munici- 
pality. After his death, the first respondent 
has assessed the entire extent of land left by 
him in the hands of the petitioners and 
demanded urban land tax from them on the 
basis of such assessment. 
to on the ground that on the death of Quda 
Baksh, each of the petitioners became entitled 
to an one-eighth share in the land and as 
instantaneous devolution of property has taken 
place on Quda Baksh’s death, the first respon- 
dent is not entitled to treat the entire extent 
of land as one holding and levy urban land 
tax on the same. Ifthe Jand is divided into 
eight shares, it will not attract the imposition 
of urban land tax. This contention was not 
acoepted by the first respondent because, 
according to him, actual division by metes and 
bounds should have taken place if the peti- 
tioners wanted to have the holding assessed as 
individual units, The second sespondent, 
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which is the Appellate Authority, has sustained 
the view of thefirst respondent and hence the 
persent writ petition. z 


3. Mr.P.K. Jamal Mohamed, learned counsel 
for the petitioners states that the view taken 
by respondents | and 2 is clearly opposed 
to the provisions of the Urban Land Tax 
Act as well as Mohamedan Law, and, there- 
fore, there is an apparent error of law in the 
impugned orders. Tbe word ‘owner’ in the 
Tamil Nadu Urban Land Tax Act, 1966, is 
defined thus — 


“ Owner’ iacludes— 


(i) any person (including a mortgagee in 
possession) for the time being receiving or 
entitled to receive, ‘whether on his own 
account or as agent, trustee, guardian, 
manager or receiver for another person or 
for any religious or charitable purposes, the 
rent or profits of urban land or of the build- 
ing constructed on the urban land in res- 
pect of which the word is used; 


‘(ii) any person who is entitled to the kudi-, 
warm in respectof any inam land; 


but does not include— 
(a) a shrotriamdar; or 


(5) any person who is entitled to the 
-melwaram in respect of any inam land but 
in respect of which land ‘any other person is 
entitled to the kudiwaram. 


lanation:—For the purposes of clause 
(9) and clause (10), inam land includes 
lakkiroj tenures of land and shrotriam land”. 


The charging section under the Act is sec- 
tion 5 and it reads as follows:— 


“Subject to the other provisions contained 
in this Act, there shall be levied and collected 
for every fasli year commencing from the 
date of commencement of this Act, a tax 
on each urban land- (hereinafter referred to 
as the urban land tax) from the owner of 
such urban land (at the rate specified in 
the schedule.)” 


4. A Bench of this Court, to which I was a 
party, has held in Lakshmiammal v. Assistant 
Gommissioner of Urban Land Taxt, that ina 
taxing statute, the main provisions to be looked 
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into in order to determine’ the ambit of the 

burden the tax-payer should bear are the 

charging section and the provisions providing 

for allowance. Therefore, it follows that the 

liability of an owner of urban land to pay 

tax under the Act has to be determined with 

reference to the terms of section 5 of tho Act. 
The section imposes an obligation of paying 

tax on the owner of the urban land. I have 

already extracted the definition ofthe term 

‘owner found in the Act. The definition is 

an inclusive one and includes not only an owner 

who receives or is entitled to receive the rent 

or profits of the urban land on his own behalf, 
but also a mortagee in possession as well as 

an agent, trustee, guardian, manager or recei- 

ver who receives or is entitled to receive the 

rent or profits on behalf of the owner of the 

land. In the instant case, we have, therefore, 

to see whether each of the petitioners can be 

deemed to be an agent or trustee or manager 
of one another. For an answer to this ques- 
tion, we must look into the provisions of the 
Mohamedan Law. ; 


5. Under the Mohumedan Law, devolution 
of estate takes place on the heirs, immediately 
on the death of the owner of the property. I 
need only quote certain passages occurring in 
Mullah’s Principles of Mohamedan Law, 16th 
Edition, page 31, in this behalf 


*“ Devolution of inkeritance—Subject to the pro- 
visions of Ss. 39 and 40, the whole estate of a 
deceased Mobamedan if he has died intestate 
or so’ much of it as has not been disposed of 
by Will, if he has left a Will (section 118), 
devolves on his heirs at the moment of his death, 
and the devolution is not suspended by reason 
merely of debts being due from the deceased. 
The heirs succeed to the estate as tenants-in= 
common in specific shares.” 


To the same effect is the following passage 
occurring in Tyabji’s Muslim Law, 4th 
Edition, page 708: 


‘Where a Muslim dies without appointing 
any executor, and no person obtains: 
Letters of Administration to the deceased’s 
estate the whole of it vests in severalty 
as from the time of his decease, upon his 
heirs in proportion to their respective right of 
inheritance.” : 


From the above excerpts, itis clear that the 
moment Qnda Baksh died, cach of the eight 
petitioners automatically inherited an one- 
eighth share in his properties. Such being 
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the case, they have become tenants-in-comm °p 
and cannot, therefore, be deemed as an agent 
or’ manager or representative for one another. 
The fact that actual division by metes ano 
bounds has not taken place is of no conse- 
quenee whatever. Their share in the pro- 
perty is crystallised and inheritance has taken 
Place eo instanti Quda Baksh died. That 
being the case, the respondents were clear] 
in error in holding that without actual division 
by metes and bounds, all the eight petitioners 
will fall within the dofinition of ‘owner’ 
cantained in the Act. 


6. Learned Government Pleader invites my 
attention to two unreported cases of this Court 


‘to sustain the order of the respondent. The 


first is by a Division Bench of this Court 
Abdul Khadsr Ibrahim v. Assistant Commissioner 
of Urban Land Tax, Madurai}. Apart from 
the judgment not giving any details uf the 
case, there is no comparison between the ‘facts 
of the instant case and the case which is cited. 
That appears tobe a case where properties 
were bequeathed to several persons under a 
Will and in addition to that a Wakf had also 
been created and some of the legatees had 
been constituted trustees. It was in that 
peculiar and complicated state of affairs, this 
Court refused te entertain the plea of the 
assessees that the properties the assessees 
should be assessed individually in their hands 
for purposes of urban land tax and the Taxing 
Authorities should not insist upon a sub- 
division of the property. Such, however, is 
not the case here. The other case cited is in 
Munawar Hussatan v. Asst. Commissioner of Urban 
Land Tax, Madurai*. That judgment has 
merely followed the Bench judgment referred 
to above and does not give any reasons for 
rejecting the contention of the petitioner 
thereja, Morever, it appears to be a case 
where boundaries were also in dispute, because 
the Court has observed that the petitioner can 
have the properties properly surveyed and 
demarcated under the Survey and Bounda- 
ries Act, 1923. The facts of the present 
case bave therefore nothing in common with 
the cases referred to above. 


7. It is brought to my attention that 
Ramanujan, J., has held in Asst. Gommissioner 
Urban Land Tay v. Urban Land Tax Trebuual, 
oimbatare*, that when an item of urban pro- 





1, W.P. No. 852 of 1976. 
2. W.Ps. Nos. 1351 and 1437 of 1976, 
8. W.P. No. 2853 of 1977, 
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perty is owned by two individuals, the 
Assessing Officer is not entitled to tax the 
holding as one unit in the absence ofa 
division by metes and bounds of the property. 
I am in respectful agreement with the view 
taken by the learned Judge in that case. The 
petitioners’ case is much stronger than the 
one dealt with by Ramanujam, J., because 
this is a case of inheritance of property by 
Muslims, and as pointed out already the 
devolution takes place so instanti the death of 
the previous owner had taken place. 


8. In the light of the - discussion contained 
above, it follows that the impugned order 
cannot be sustained The writ petition will, 
therefore, stand allowed with costa and fresh 
assessment of the property, if necessary will 
be done in accordance with the direction, 


given in this judgment, Counsel’s fee 
Rs. 100/-. 
S.J. ——— Petition allowed. 


IN THE HIGH COURT OF JUDICATURE 
AT MADRAS. 


Preeent:—V. Sethuraman, 7. 


Annamalai Appellant® 


Us 
Abithakujambal and others .. Respondents, 


T ori— Negligence—Motor aceident—Car driven by 
employee in the course of employment Accident due 
to negligence of employee — Master held liable 
vicariously, 


One J was run over by a Willy’s jeep van 
belonging to the Government of Tamil Nadu. 
The vehicle was driven by A, an officer of 
the Government of [Tamil Nadu. 7's widow 
and her two daughters filed a claim petition 
before the Motor Accident claims ‘J ribunal. 
The first respondent was the Government of 
Tamil Nadu, the second respondent the driver, 
and the third respondent was the officer who 
was travelling in the vehicle. Sometime before 
the accident, the second respondent had com- 
plained of chest pain and he handed over the 
vehicle to the third respondent, who had a 
driving licence and who was also authorised to 
drive the vehicle in case of necessity. Thus at 
the time of the accident, it was the third res- 
pondent who was driving the vehicle. The Tri- 
bunal found that the accident occurred on 
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account of the rash and negligent driving of 
the third respondent and awarded compensation 
against the first and third respondents. The 
third respondent filed an appeal and contended 
that he was not negligent and that he could 
not be made personally liable as he was 
driving the vehicle in the course of employ- 
ment, 


Held: The principle was clear that where a 
servant was acting within the scope of his 
employment and in so acting, did something 
negligent or wrongful, the employor was liable 
even though the acts done might be the very 
reverse of that whìch the servant was actually 
directed to do. In the present case, the third 
respondent was travelling in the jeep in the 
course of his duties for the purpose of deliver- 
ing some medicines. The driver suddenly took 
ill. The third respondent had a licence to 
drive the vehicle and he had also been autho- 
rised to drive the Government’s vehicle in case 
of necessity. If in the present circumstances, 
he considered that he had exercised his autho- 
rity to drive, then there was nothing unreason~ 
able on his part. .1t might be that on account 
of some negligence on his part he ran over 
the deceased But, that he was acting within 
the scope of the authority, could not be in 
dispute here. It would, therefore, follow that 
he had committed a tort in the course of his 
employment. He had to drive, in order to 
ensure the medicines reaching the destination. 
His driving was not by choice but by neces- 
sity. Consequently, the Court considered that 
in the present case, it was enough to pass the 
decree against the first respondent only and 
not against the third respondent. [Para. 6.] 


Case referred to:— 


P. N. Khanna v. Balbir Singh Kohli, 1972 A.Q.J 
143; Vanguard Fire and General Insurance Co., 
Ltd., v. Sarala Devi, A.IR. 1952 Punj. 297; 
Baylay v. Manchestor Shefiled and Lincolnshire Rail- 
way Company, (18/3) 8 C.P. 148; Vimal Rai v. 
Gurcharan Singh, 1967 A.C.J. 115; Sitaram 
Motilal Kalal v. Santanu Prasad Jaishankar Bhati, 
1966 A.C.J. 89. 


Appeal against the decree of the Court of 
Motor Accidents Claims Tribunal, Vellore, 
dated 2nd May, 1974 in M. A. G. T. O. P. 
No. 39 of 1971. 


R. Vijayan and P. Srinivasulu, for Appellant. 


J. R. Alwar Naidu and S. Halathan dapani, for 


Respondent. i 


T) ANNAMALAI 9. ABITHARUJAMBAL (Sethuraman, J) . 


The Court delivered the following 


Jupamenr.—This appeal has been filed by the 
third respondent in M.4-C.T.O.P. No. 39 of 
1971, in the Court of the Motor Accidents 
Claims Tribunal, North Arc ot at Vellore. 
On 24th May, 1971, at about 3-50 P.M one 
Jeevaratna Mudaliar was run over by a Willy’s 
jeep van belonging to the Malaria Eradica- 
tion and Maintenance department of the 
Government of Tamil vadu. The vehicle was 
driven by one Annamalai, who is the third 
respondent in the O.P. It was going on the 
Bangalore, Madras Trunk Road, aad at a place 
near the Shenbakkam cross-road, very close to 
the Vellore Town, the accident occurred. The 
_widow of the deceased Jeevaratna Mudaliar 
and her two daughters filed the O P. claim- 
ing compensation of Rs. 15,000. There are 
three respondents—the first is the State Govern- 
ment, the second is the driver and the third is 
the Officer who was travelling in the said 
vehicle at the time of the accident. Some time 
before the accident occurred, the second res- 
pondent had complained of chest pain, and 
therefore, he handed over the vehicle to the 
third respondent, who had a driving licence 
and who was also authorised to drive the 
vehicle in case of necessity. Thus, at the time 
when the accident occurred, it was the third 
respondent who was actually at the steering. 
The allegation of the petitioner was that the 
death of Jeevaratna Mudaliar was the direct 
result of the rash and negligent act on the part 
of the second and third respondents who are 
employees of the first respondent. The first 
respondent resisted the petition contending that 
the death of the victim was not due to any rash 
and negligent driving; that it was entirely 
due to, the imprudent act on the part of the 
deceased, viz., in darting across the road in the 
cycle that was coming behind that the police 
who had registered a case in this behalf, had 
‘referred’ the matter and that the State could 
not be vicariously liable as the third respon- 
deat was not acting in accordance with the 
authority conferred on him. The third respon- 
dent in his counter disputed the allegation that 
he was driving the vehicle in rash and negli- 
gent manner. According to him he was driving 
the vehicle only at 15 to 20 miles per hour. 
Since there was heavy traffic on the road, he 
had kept himself to the extreme left. At the 
time of the accident, a lorry was coming oppo- 
site to him when Jeevaratna Mudaliar tried 
to dart across the road. Findjng the lorry 
coming on the opposite direction, the victim 
got panicky and dropped the cycle on the 


middle of the road and dashed across the road - 
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obviously to avoid being knocked down’ by the 
lorry. It was, therefore, submitted that he 
was not at all liable. 


2 The Tribunal framed the following two 
substantlal issuses or points for consideration, 
viz.—(1) Whether the accident was due to the 
rath and negligent act on the part of the third 
respondent; (2) and if the accident is due to 
the rash and negligent driving of the third 
respondent, whether the respondent was not 
liable for the tortious act of the third respon- 
dent. 


3. On this point, it was held that the acci- 
dent had occurred on account of the rash and- 
negligent act of the third respondent and that 
both the first and third respondents would be 
liable for compensation. The compensation 
was fixed at Rs. 7500. The second respon- 
dent was exonerated as he was not driving the 
vehicle, and the first and third respondents 
had to pay the compensation as fixed by tha 
Tribunal. The thied respondent has alone filed 
this appeal. 


Learned counsel for the appellant sub- 
mitted that the Tribunal was wrong in pro- 
ceeding as if there was any rash and negli. 
gent act on the part of the third respondent 
According to the learned counsel, the vehicle 
was proceeding only at a moderate speed and 
it was the negligence of the deceased that 
brought about the accident and loss of life. 
The Tribunal has discussed this aspect in para- 
graphs7 and 8 of its judgment. This is a 
case of the victim dying on account of run- 
ning over of the jeep. The victim was proceed- 
ing towards Vellore on his cycle on the nor- 
thern-most portion of the road when the vehicle 
driven by the third respondent knocked him 
down. There wag no suggestion to P.W. 2 
who was the only witness examined on behalf 
of the claimant that the victim darted 
across the road, got panicky over the lorry 
coming from the opposite side and was rushing 
towards the other side after leaving his cycle 
in the midde of the road. P.W. 2 isa third 
party andan eye-witness to the occurrence, 
There is no reason to doubt his evidence 
which was to the effect that there was some 
negligence or rashness on the part of the third 
respondent, the appellant before me. After 
considering his evidence, I am not at all 
satisfied that the plea that the third respondent 
(appellant) was not negligent, can be accepted. 


5. The next contention urged before me was 
that the appellant ought not to be made per 
sonally liable and that as he was driving the 
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vehicle in the course of his duty, the liability 
was only that of the first respondent, the 
State. On this point, the decision of the 
Delhi High Court in the case of P.N. Khanna 
v. Balbi! Singh Kohli and others,1 was cited 
before me. That case has considered some of 
the earlier pronouncements on the same point. 
In Vanguard Fire and General Insurance Co. Ltd. 
v. Sarala Depi and others,ta Division Bench of 
the Punjab High Court, enunciated the prin- 
ciples regarding the ‘master’s liability fora 
tort committed by a servant in the following 
terms ;— 


“It is well established that the master is 
bound by the acts of the servant even if the 
act was unauthorised or even prohi- 
bited provided the act was within the 
scope of the service or employment. 
The principle is that when a servant does 
any act which he is authorised by his 
-employment to do under certain circums- 
tances and conditions and does it in a manner 
which is unauthorised and improper even 
then the employer is liable for the wrongful 
act of his servant”. 


This decision of the Punjab High Court is 
itself based onan earlier decision in Bayley 
v. Manchester Sheffield and Lincolnshire Railway 


ee In that case the principle laid down was 


“Where a servant is acting within the scope 
of bis employment, and in so acting does 
something negligent or wrongful, the emplo- 
yer .is liable even though the acts done may 
be the very reverse of that which the servant 
was actually directed to do.” 


These cases were followed‘in Vimal Rai v. 
Gurchran Singh* and also in the case in P.N. 
Khanna v. Balbir Singh Kohli and others’ cited by 
the learned counsel tor the appellant. 


6. In fact, there isan earlier decision of the 
Supreme Court on this point ın Sitaram Motial 
Kalal v. Santanu Prasad Jaishanker Bhatts5. In 
the majority judgment m that case, the fol- 
lowing passage occurs :— 
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“A master is vicariously liable for the acts 
of his servant acting in the course of his 
employment. For the master’s liability to 
arise, the act must be a wrongful act 
authorised by the master or a wrongful and 
unauthorised mode of doing some act autho= 
rised by the master. The driver of a car 
taking the car on the master's business 
makes him vicariously liable if he commits 
an accident. But it is equally well-settled 
that if the servant, at the time of the acci- 
dent, is not acting within the course of his 
employment but is doing something for him- 
selfthe master is not liable. There isa 
presumption that a vehicle is driven on the 
master’s business and his authorised agent 
or servant but the presumption can be met”. 


Thus, the principle is clear that where a 
servant is acting within the scope of his 
employment and in so acting, does something 
negligent or wrongful, the employer is liable 
even though the acts done may bė the very 
reverse of that which the servant was actually 
directed to do. In the present case, the thiro 
respondent was travelling in the jeep in the 
course of his duties for the purpose of deliver- 
ing certain medicines. The driver suddenly 
took ill and the problem was cither to stop the 
vehicle and make some arrangement for 
transport or to take the medicines and deliver 
them at their destination. The third res- 
pondent, had a licence to drive the vehicle 
and he had also been authorised to driv: 
the Government’s vehicle in case of necessi y 
If in the present circumstances, he considered 
that he had exercised his authority to drive 
I donot consider that there is anything uo 

reasonable on his part. It may be that on 
account of some negligence on his part he rar: 
over the deceased. But, that he was acting 
within the scope of the authority, cannot be 
in dispute here. It would, therefore, follow 
that he had committed a tort in the course o! 
his employment. By the decisions already 
mentioned, the vicarious liability of the maste! 
is clearly applicable. He had to drive, i 

order to ensure the medicines reaching the 
destination. His driving was not by choice but 
by necessity. To make him personally liable in 
such a situation would be manifestly unjust 

Consequently, I consider that in the present 
case, itis enough to pass the decree agains 

only the first respondent and not as against the 


3rd respondent. The decree is accordingly 
modified. The appeal is allowed and there 
will be no order as to costs. 

SJ. —-—— Abpeal alloweg 


1 , PERIASAMI THEVAR 0, NAMASIVAYAM PILLAI e 


' IN THE HIGH COURT OF JUDIC\TURE 
AT MADR 3S. 


Present:—S. Nainar Sundaram, 7. 


Periasam! Thevar Petitioner® 
v. 
Namasivayam Pillai .. Respondent, 


(A) Tamil Nadu Cultioating Tenants Arrears of Rent 
Relief At (XX1 of 1972), section 3—Modes of 
discharge ober under the Act—Payment by money 
order—Acceptancs by landlord—Imblied agreement 
inferred as to mods of payment—Money order sent 
within six month: but received beyond six months 
tantamount to receipt in time—Held cultivating 
tenant entitled to receipt. 


(B) Contract Act (IX of 1872),- section 38 an! 
agency. 


A cultivating tenant filed a petition claiming 
reliefs under the Tamil Nadu Act XXI of 1972. 
The landlord was are ident of Salem and the 
tenant was a resident of Sirkali. The tenant 
sont the current rent by 4 money orders. The 
last money order was sent on 10th February, 
1973 and was received on 12th February and 
this related to Exhibit A-3. The claim of 
the cultivating tenant was negatived by the 
Court below on the ground that the last pay- 
ment was received beyond six months, though 
the money order was sent on lOth February, 
1973 which was within tim». On revision 
filed by the tenant, 


Held, The provisions of section 3 of the Tamil 
Nadu Act XXI of 1972 contemplate three 
modes of discharge namely, by payment, by 
deposit or by being deemed to have been 
paid or deposited [he mode adopted in the 
present case was one of payment. The ques- 
tion is, where the parties are not residing in 
the same city or village and where there is 
no possibility of immediate and direct con- 
tact witheach other, what should be the 
mode that could b: conveniently adopted by 
the cultivating tenant in making the pay- 
ment. . [Para. 2.]. 


The parties could agree to treat the post 
office as an agent of the payee. If the money 
was delivered to the post office within time, 
Payment to the post office would constitute a 
valid payment to the payee. The date on 


5th April, 1978 





*Q.R.P, No. 1312 of 1974. 


„praying the High Court to revise the 
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which the money was paid into the post 
Office would be the date of payment to the 
Payee An agreement to treat the post office 
as an agent of the payoe need not necessarily 
be express, but could only be implied. If a’ 
particular mode of payment had been adopted 
by the payee and it had not been objected 
to or protested against immediately by the 
payee it could be stated that such a mode 
of payment was acquiesced in and accepted 
by the payee. Ifonce the mode adopted had 
been acquiesced in and accepted by the payee, 
it was notopen to him to put forth an objec- 
tion with reference to the said mode at a later 
stage [ Para, 12.] 


On the facts of the present case, it was 
clear that not only once but on four occasions 
the cultivating tenant adopted the mode of 
payment by money order which had not been 
objected to or protested against by the land- 
lord. No objection was also taken with regard 
to the mode of payment adopted, in the 
counter filed to the present application. Hence, 
in such circumstances, it would be reasonable 
to hold that an implied agreement to receive 
payments by money order could be spelt out. 
Hence the last money order with reference to 
Exhibit A-3 having been made and registered . 
with the post office within time though 
reecived out of time, would constitute valid 
payment within time. [Para. 13.] 


Even with reference to section 38 of the 
Indian Contract Act the position is that a 
creditor is not bound to accept a cheque, ° 
but if a cheque is tendered and received and 
the creditor or his agent objects only to the 
amount or makes no immediate objection at 
all, he cannot afterwards object to the nature 


of tender. [Para. 11] 
Cases referred to!— 
Rirloskar Bros. v. Commnistionsr of Incoms-tax, 


Bomba, A I.R. 1952 Bom 306; Rajaram v. 
Bisram A.TR 1960 All. 747; Nardhagham Ram- 
lal v. Mis. Punjab and Pspsu Financiers Ambala 
Canit., A.LR. 1969 Punj. 340; Commissioner of 
Income-tax, Bombay South v. M/s  Ogals Glass 
Works Ltd. Ogals Wadi, 1954 3.C J. 522: A.IR. 
1954 SC. 429; Commissioner of Income-tax, 
Bihar und Orissa v. M/s. Painsy and Company, 
36 [T.R 488 A.I.R. 1959 SC. 1070; Radhey- 
shyam v. Puttoolal, A.I.R. 1961 All. 87. 


Petition under section 8 of Act XXI of 1972 
order 
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of the Dt Munsif of Sirkali in E A. No. 380 of 
1973 in O.S. No. 836 of 1971. 


V. Sridepan, for R. Balachandar, for Petitioner 
S. Pichai and R. Subramanian, for Respondent, 


The Court made the following 


Orver.—The petitioner herein is a cultiva- 
ting tenant under the Tamil Nadu Act XXI 
of 1972 (hereinafter referred to as (‘tha Act)’. 
The respondent herein is the landlord The 
cultivating tenant sought reliefs under the Act 
by filing a petition E. A. No. 380 of 1973 in 
O. S. No. 836 of 1971, on the fileof the Di 
trict Munsif of Sirkali. The said petition has 
been dismissed by the Court below and this 
revision is directed against the orders of the 
Court below. 


2. In this case there is no dispute about the 
relationship between the parties. The current 
rent waa paid by four money order as follows. 
Money order relating to Exhibit A-2 was receiv- 
ed by the landlord on 24th Angust, 1972; 
m-ney order relating to Exhibit A-5 was receive 
ed on 24th August, 1972: the money order 
relating to Exhibit A-4 was received on 8th 
February, 1973, and lastly the money order 
relating to Exhibit A-3 was received on 12th 
February, 1973. There is no dispute that this 
last money order was sent on 10th February, 
1973. This covers a sum of Rs. 7. There is 
also no dispute before me that the amounts 
covered by all the money orders as well as 
commissions deducted will go to make up the 
‘current rent’, A contention was raised in the 
court below that the money order commissions 
deducted are excessive It must be pointed 
out that no such objection seems to have been 
raised ia the counter so as to afford an oppor- 
tunity to the cultivating tenant to substantiate 
his case by production of the relevant money- 
order receipts. It will not be fair to consider 
this objection when no specific plea has been 
taken in the counter. Admittedly the landlord 
was a resident of Salem at the relevant point 
of time and the cultivating tenant was a resi- 
dent of Sirkali. So there was no occasion for 
immediate and direct contact between the 
oarties. The provisions of section 3 of the 
Act contemplate three modes of discharge, 
namely, by payment, by deposit or by being 
deemed to have paid or deposited. The mode 
if deposit had not been adopted in the present 
case. The deeming provision does not directly 
come into play. The mode adopted is one of 
payment. The question is, where the parties 
are not residing in the same city or village 
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and when there is no possibility of immediat: 
and direct contact with each other, what should 
be the mode that could be conveniently adop- 
ted by the cultivating tenant in making th 
payment. In this case, the mode adopted is 
by sending the amounts by money order. 
Admittedly payments were received by th 
landlord more than once by money order. 
‘There was no protest by the landlord wit 
reference to the mode of payment adopted. 


ting tenant was ne in and accepte 
by the landlord. There was no objection pu 
forth by the landlord in the counter to the 
present application with reference to the mode 
adopted. When such is the case, I think it). 
will be legitimate to draw an inference that th 
landlord accepted the mode of payment adop- 
ted by the tenant and an implied agreemen' 
with reference to such mode of payment can 
be spelt out from the facts and circumstances 
of the case. 


3. The Court below did not countenance the 
case of the cultivating tenant on the main 
ground that the last payment under Exhibit 
A 3 was received by the landlord only on 12th 
February, 1973, that is, beyond the period of 
six months stipulated under the provisions of 
the Act. 


4. Mr. V. Sridevan, learned counsel for the 
petitioner, submits that once an implied agree- 
ment can be spelt out and when once it is 
found that the money order relating to Exhibit 
A-3 was in fact registered with the postal 
authorities on 10th February, 1973, it must be 
held that there was a proper payment within 
time and the post offics must be held to be an 
agent of the landlord, and payment of money 
to the pnst office for the purpose of heing sent 
to the landlord by money order will constitute 
payment within time, to the landlord. 


5. Me. R. Subramanian, learned counsel for 
the respondent, submits that in the absence of 
any express agreement the mode of payment 
adopted by the tenant cannot be countenanced 
and it cannot be held that there was due pay- 
ment within time and the money order with 
reference to Exhibit A-3 having been received 
by the landlord only on 12th February, 1973, 
the payment was out of time and there was no 
due compliance with the provisions of the Act 
and the cultivating tenant is not entitled to the 
reliefa under the Act. 


6. In view of the above controversy that has 
been raised in this case, it would be relevant- 


iy 


to consider some of the judicial precedents 
with reference to the implications of despatch 
through post, if adopted by parties. In Rirlos- 
kar Brothers v. Commissioner- of  Incoms-tax, 
Bombay, the Bombay High Court was concern- 
ed with a case where there was a lack of 
nomination by the parties of the post office aa 
an agent. In that context, the Bombay High 
Court observed that “it is only in those cases 
where the receiver nominates the post office 
as his agent that the posting of letter consti- 
tutes the receipt ofit by the receiver at the 
time and at the place where the letter is 


posted”. 


7. In Rajaram v. Bisram Tandon, J. was con" 
cerned with a case where there was no agree- 
ment, express or implied to pay into Court 
money payable under a compromise decree by 
money order and in the context of the case 
where the amounts were sent by money order 
and received by the Court beyond the stipula- 
ted time the learned’Judge held that the post 
office cannot be held to be an agent of the 
Court, especially in view of section 44 of the 
Post Office Act, 


.8. In Narbhagham Ramlal v. M]s. Punjab and 
Pepsu Financiers, Ambala Cantt® Brandit, J. was 
concerned with a case where there was no stipu- 
lation to constitute the post office as an agent 

- and the learned Judge held that where there 

was neither a stipulation in the compromise 

decree that the amount could be sent by money 
order nor the decree-holder specifically instruc- 

ted the judgment debtor to remit it through a 

money order, it could not be said that the 

post office was the agent of the decree-holder. 

From the discussion of the above cases, it is 

clear that the Courts are prepared to constitute 

the post office as an agent of the receiver, if 
there could be a stipulation between the par- 
ties to that effect. 


9, In Commissioner of Incone-tax, Bombay South 
v. M/s. Ogate Glass Works Ltd., Ogale Wadi* 
the Supreme Court has observed that ‘there 
can be no doubt that as between the sender and 
the addressee it is the request of the addressee 
that the cheque be sent by post that makes the 
post office the agent of the addressee. Hence, 
r ee 

1. ALR. 1952 Bom. 306, 

2, ALR. 1960 All. 747. 

3. A.LR. 1969 Punj. 340. 

4, (1954) S.G.J. 522: (1954) 2 MLJ. 67: ALR 
1954 S.Q. 429. 
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from the above observation of the Supreme’ 
Court, it is clear that there could be a request 
by the payee and such a request could be 
acceded to and implemented between the part- 
ties, . 

10. In Commissioner of Income-tax, Bihar and 
Orissa v. M/s. Patney and Co.,t the Supreme 
Court laid down the position as follows:- 


“Tf it ig shown that the creditor authorised 
the debtor either expressly or impliedly to send 
a cheque by post, the property in the cheque 
passes to the creditor as soon as itis posted. 
Therefore, the Post Office is an agent of 
the person to whom the cheque is posted if 
there be an express or implied authority to 
send it by post’, 


In Radheshyam v. Puttoolal? S. S. Dhavan, J., 
was concernea with a case where the benefits 
of a conditional order passed for restoring the 
suit was sought to be negatived on the ground 
that though the money order was registered in 

-the post office within time, really, the amount 
was received by the other side out of time. On 
the facts of the case, the learned Judge observed 
“it is true that payment had not been made 
actually to the defendants on 27th July, 1953, 
but the amount was delivered to the post 
office on 24th July, for remittance to the 
defendants. Aletter was sent tothe Court 
that the money had been sent. It is not 
necessary for me to decide whether the pay- 
ment to the post office undera money order 
amounts to payment to the addressee. Butin 
this case, the plaintiffs, by writing to the 
Court that they had remitted the amount 
virtually put it beyond their power to recall 
the money. It attor informing the Court he 
had revoked the money order, he: would 
have been guilty of misconduct for which 
appropriate action might have been taken 
against him. For all practical purposes this 
was virtual payment.” The learued Judge 
declined to take a technical view of the word 
‘payment’. 


11. Even with reference to section 38 of the 
Indian Contract Act, the position is that af” 
creditor is not bound to accept a cheque; but 
if a cheque is tendered and received and the 
creditor or his agent objects only to the 
amount, or makes no immediate objection ai 


— 


1. 36 I.T.R. 488: A.I-R. 1959 S.O. 1070. 
2. ALR. 1961 All. 87. i 
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ill, he cannot afterwards object to the nature 
ot the tender. 


12, From the above discussion, it is clear 
that the parties can agree to treat the post 
office as an agent of the payee. If the 
money is delivered to the post office within 
time, payment to the post office will constitute 
a valid payment to the payee. The date on 
which the money was paid into the post office 
will be the date of payment to the payee. An 
agreement to treat the post office as an agent 
of the payee need not necessarily be express, 
but can also be implied. The authorisation 
can be express, or implied, is the view expressed 
by the Supreme Court in the decision above 
referred to. Commissioner of Income tax, Bihar and 
Orissav, M]s. Patnsy and Company’. Ii a parti- 
cwar mode of payment has been adopted by 
the payer and it has not been objected to or 
protested against immediately by the payee it 
can be stated that sucha mode of payment 
was acquiesced in and accepted by the payee. 
Tf once the mode adpoted has been acquiesced 
in and accepted by the payee, it is not open to 
im to put forth an objection with reference to 
the said mode at a later stage. 


1g. On the facts of the present ease, it is 
uear that not only once but on four occa- 
uons, the cultivating tenant adopted the mode 
of payment by money order which had not 
been objected to or pr tested against by the 
iandiord. No objection was also takea with 
regard to the mode of payment adopted, in 
the counter filed to the present application 
Henco, in such circumstances, it would be 
-easonable to hold that an implied agreement 
.o receive payments by money order can be 
pelt out and hence the last money order 
with reference to Exbihit A-3 having been 
nade and registered with the post office within 
ume though received out of time will con- 
stitute valid payment within time. 


14. In this view, I am inclined to interfere in 
revision, and accordingly this revision 
petition is allowed and the orders of the Court 
below are set aside and the reliefs prayed for in 
the application E.A. No 380 of 197 will stand 
’ granted, There willbe no order as to costs, 


S.J. 





Petition allowed. 


a a a a a aa O seeslanreniae ee * 


I 36 I.TR. 488; AIR, 1959 S.G 1070. 
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INTHE HIGH COURT OF JUDICATURE 
AT MADRAS. 
Present:—S, Padmanabhan, }. 
C. Palanisami Chetti 


D. 


Appellant” 


Muruganna Gounder ` Respondent 
Tamil Nadu Cultivating Tenants Protection Act 
(XXV of 1955),—Cultivating tenant—Purchase o 
land from landlord — Earlier agreement for i 
entered into by landlord with plaintiff— Plaintiffs 
suit for specific performance—Cultipating tenant 2nd 
defendant Claiming protection under the Cultivating 
Tenants Protection Act—Claim negatioed on ground 
of his ceasing to be tenant after his purchase. 


The plaintiff filed a suit for specific performance 
of an agreement for sale (Exhibit A-8) executed 
in his favour by the first defendant agreeing 
to sell an agricultura) land measuring 5.96 
acres. Pending agreement, the first defendant 
sold the sameland to the second defendant 
who was a tenant of that land, under Exhibit 
A-l sale deed. The trial Court decreed the 
suit. ‘Ihe first and second defendants filed . 
appeals. According to the second defendant, 
he was entitled to be in possession as a tenant 
and entitied to the protection and benefits of 
the Tamil Nadu Cultivating Tenants Protec- 
tion Act. 


Held From the date of Exhibit A 1 sale deed, 
the second defendant’s possession ceased to be 
that of a tenant and the relationship of land- 
lord and tenant, if any, that existed on that 
date ceased to be in force. In the circum- 
stances, from the date of Exhibit A-1, the pos- 
session of the second defendant could be traced 
only to Exhibit A-1 sale deed. Hence it 
would not be open to the second defendant 
to fall back upon his possession as a tenant. 

[ Para. 12.] 


Gases referred to:— 


Muniyandi v. Rajangam Iyer, (1976) 1 M.L.J- 
34+: 89 L.W. 249: A.I R. 1976 Mad. 287; Durga 
Prasad v Deepchand, (1954) 1 M.L.J. 60: 67 
L.W. 945: 1954 §.C.J.23: 1954 S.C.R. 360: 
A.I.R. 1954 S.C, 75;' Annamalai Gounder v. 
Venkatasami Naidu, (1959) 1 MLJ 301: 72° 
L.W. 265: I.L.R. 1999 Mad. 796: A.I.R 1959 
Mad. 354. 
ct ne a 
*A. S. Nos. 346 of 1975 and 88 of 1976 

20th February, 1978, 


ij PLANIAAMI HEJTI P. MURUGANNA GOUNDER (Padmanabhan, ĝ.) F 


Appeals against the decree of the Sub-Court of 


Coimbatore in O. S. No. 174 of 1974. 


M. R. Narayanaswami and P. S. Chinnappa, for 
Appellant. 


S. Gopalaratnam and P. N. Venugopalan, for Res- 
pondent. 


The Court delivered the following 


Jopoment.— While the first defendant in 
O.S. No. 174 of 1974 on the file of the Court 
of the Subordinate Judge, Coimbatore, is the 
appellant in A.S. No. 346 of 1975, the 2nd 
defendant is the appellant in-A.S. No. 88 of 
1976. Theplaintiff Muruganna Gounder, filed 
the suit for specific performance of Exbibit A-8, 
dated 5th December, 1973, the agreement for 
sale executed by the Ist defendant (the appel- 
lant in A.S. No. 346 of 1975) in respect of the 
suit properties for Rs. 18,750. Under the said 
agreement for sale the lst defendant received 
an advance of Rs. 2000 and undertook to 
execute the sale on receipt of the balance of 
consideration of Rs. 16,750 within a period of 
3 months from the date of the agreement. 
The suit property is an extent of 5.96 acres 
comprised in S.No. 408/6 and 408/8. The 
plaintiff has always been ready and willing 
to perform his part of the agreement. 
Though ha called upon the Ist defendant ta 
receive the balance of sale consideration and 
execute the sale deed the latter was avoiding. 
Later on, the plaintif came to know that the 
Ist defendant had executed Exhibit A-1 sale 
deed, dated 12th February, 1974 in favour of 
the second defendant for Rs. 16,000. The 
said sale deed is said to have been executed 
pursuant to an oral agreement for sale by the 
lst defendant in favour of the 2nd defendant. 
It is averred by the plaintiff that there wag no 
such oral agreement and though the consi- 
deration mentioned in Exhibit A-I, document 
waa only Rs. 16,000 actually the 2nd defen- 
dant paid Rs. 24,000 to the Ist defendant. 
Exhibit A-I sale deed itself was secretly 
executed at Coimbatore and not at Avanashi, 
which would have been the normal place for 
registration, just for the purpose of preventing 
the plaintiff from coming to know of the 
execution and registration of Exhibit A-1 
sale deed. Even at the time the 2ad defen- 
dant took Exhibit A-l sale deed he was 
aware of the prior agreement in favour of the 
plaintiff and that consequently he was not 
a bona fide purchaser for valuable consideration 
without kncwledga of the earlier agreement 
for sale in favour of the plaintiff. It ison 


` Ani 
these allegations the plaintiff has filed the suit 
for the specific performance, ` 


2. The Ist defendant in his written state- 
ment contended that the 2nd defendant was 
originally the tenant of the auit lands and 
that his tenancy rights have been recognised 
by the Tahsildar. [o avoid any hitch with 
the 2nd defendant, the Ist defendact had 
agreed to sell the properties to the former for 
Rs. 16,000, as early as /ppast 1973. As per 
the said oral agreement the sale deed has to 
be executed within six mouths. Subsequently, 
the plaintiff persuaded lat defendant to enter 
into the suit agreement on the representation 
that he wouid get the consent of the 2nd 
defendant and that he would bimself take 
possession of the suit property from the 2nd 
defendant. However, when the 2nd defendant 
came to know of Exhibit A-8 agreement in 
favour of the plaintiff, he refused to surrender 
possesion and insisted that the lst defendant 
should execute a sale deed in his favour pur- 
suant to the earlier oral agreement for sale. Ag 
a result a Panchayat was held on i0th 
Feburary, 1974 and the Panchayatdars returned 
a verdict that the Ist defendant should return 
the advance amount of Rs. 2000 to tha 
plaintiff, that Exhibit A-8 agreement for 
sale in favour of the plaintif should stand 
cancelled, that the plaintif should return the 
document to the Panchayatdars and that the 
Ist defendant should sell the property to tha 
second defendant. The Ist deiendant denied 
that the sale was for Rs.24,000 and 
not for Rs. 16,000. He further stated that the 
only remedy of the plamtif was to return of 
Rs. 2000 from the Ist defendant. 


3. The second defendant filed a separate 
written statement stating that he was a lessee 
in possession of the property for the last 20 
years and that his rights as a lessee has been 
recognised by the Tahsildar under the Record 
of Tenancy Rights Act. When in Ippasi 1973 
he learnt that the lst defendant was intending 
to sell the property he approached the lat 
defendant and offered to purchase the property 
for Rs. 16,000 to which the Ist defendant 
agreed. Pursuant to thesaid oral agreement 
he paid the sum of Rs. 2000 as advance pay- 
ment tothe Ist defendant and agreed to take 
the sale desd on payment of the balance 
consideration within a period of six months 
from the date of agreement. When-he came 
to know of Exhibit A-8 agreement between 
the ist defendant and the plaintiff, he 


472 
insisted on the document of sale being executed 
in his favour as & result of which a panchayat 
took place on 10th February, 1974, The 
Panchayatdars directed that he being a tenant 
in possession with an anterior agreement for 
sale in his favour was entitled to take the 
sale deed from the Ist defendant and that 
the plaintiff should receive back the advance 
paid by him and return the document. The 
plaintitl also bowed to the decision of Pan- 
chayatdars. He having taken Exhibit A-1 
sale deed subsequent to the decision of the 
Panchayatdars, he was a dona fide purchaser 
for valuable consideration. He pleaded that 
Exhibit A-8 agreement was no longer sub- 
sisting and could not be specifically enforced. 
In any event, he pleaded that he was entitled 
to be in possession as a tenant and to fall 
back on his rights as a tenant and that he was 
entitled to protection and benefice of the Tamil 
Nadu Cultivating Tenants Protection Act. 


4, On these pleadings the trial Court raised 
the following issues tor consideration: 


l. Whether the agreement of sale dated, 5th 
December, 1973 ın favour of the plaintiff is 
true, valid and binding on the 2nd defendant? 


2. Whether the prior ora! agreement pleaded 
by the defendants is true ? 


3. Whether the 2nd defendant is a cultivating 
tenant ot the properties and entitled to the 
protection ? 


4. Whether the 2nd defendant is a bona fide 
purchaser of the properties without the know- 
ledge of the agreement dated 5th December, 
19737 


5. Whether the alleged Panchayat is true ? 
6. To what relief ? ` 


The trial! Court fourd that the prior oral 
agreement pleaded by the defendants was not 
true and that the agreement for sale dated 5th 
December, 1973 in favour of the plaintiff was 
true and valid. The trial Court also found 
that the alleged panchayat said to have been 
held on 10th February, 1974 was not true and 
that the 2nd defendant was not a bona fide 
purchaser for valuable consideration without 
knowledge of the agreement dated 5th Decem- 
ber, 1973. The trial Court also found that 
the 2nd defendant was not a cultivating tenant 
of the property and was not entitled to the 
protection of the Tamil Nadu Cultivating 
Tenants Protection Act. At the time of argu- 
ments a point was raised before the trial Court 


THE MADRAS LAW JOURNAL REPORTS 


tiovg 


thatin view of the fact that under Exhibit 
A-21, the 2nd defendant had been recognised 
by the Record Officer as a tenant, the civil 
Court had no jurisdiction to go behind the said 
order. The trial Court negatived this plea, 
In the result, the trial Court passed a decree 
as prayed for with costs. 


5. Both the defeated defendants have filed the 
above two appeals, The main argument was 
addressed by the learned counsel for the appel- 
lant in A. S. No. 88 of 1976 and the said argu- 
ments were adopted by the learned counsel 
for the appellant in A. S. No. 346 of 1975. 
Learned counsel for the appellants raised the 
following contentions: 


“1, The finding of the trial Court that the 
alleged oral agreement for sale of the suit 
property by the lst defendant in favour of 
the second defendant was not there and that 
no panchayat washeld on 10th February, 
1974 was erroneous. 


2. The 2nd defendant must in any event 
have been found to bea bonafide purchaser 
for valuable consideration. 


3. The 2nd defendant ought to have been 
found to be in possession of the snit property 
as a Cultivating tenant He has been recorded 
ata cultivating tenant by the Record Officer 
under the Record of Tenancy Rights Act in 
Exhibit A-2] proceedings. Consequently, 
under section 16-A of the said Act, the civil 
Court was bound by the said order and it 
had no right to go into the question once 
again. Consequently, the plaintiff would not 
in any event be entitled to a decree for 
recovery Of possession of the suit property 
from the second defendant in the suit,” 


I shall firat take up for consideration the first 
two contentions strenuously put forward by 
the learned counsel for the appellants. As 
already stated, the suit property ia an undivi- 
ded half share of an extent of 5.96 acres in 
S. No. 408/6 and 408/8. It is not disputed by 
the defendants that the first defendant execu- 
ted Exhibit A-8 agreement for sale in favour of 
the plaintiff on Sth December, 1973 under- 
taking to sell the property to the plaintiff for 
Rs. 18,750 and that he received an advance of 
Rs. 2,000 on the date of Exhibit A-8. In the 
circumstanees when the defendants set up a 
case of an oral agreement for salo by the Ist 
defendant in favour of the 2nd defendant to 
sell the identical property for Rs. 16,000 
anterior to the date of Exhibit A-8 and further 
that consequent on the said oral agreement 


. the Ist de 
~ that the Ist defendant should sll the property 


z 
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and the execution of Exhibit A-8 agreement 
for sale by the lst defendant in favour of the 
plaintitf, a Panchayat -was held on 10th 
February, 1974 under which the Panchayatdara 
returned a verdict that Exhibit A-8 should stand 
cancelled and that the plaintiff agreed to the 
same the burden is heavy on the defendants 
to prove their case. A part from the defen- 
dants 1 and 2, seven witnesses have been 
examined on the side of the defendants. The 
written statement does not give any specific 
date on which the oral agreement is said to 
have taken place. It is merely’ mentioned 
that the agreement took place in Ippasi 1973. 
The 2nd defendaat has stated in his written 
statement that when he learnt that the lst 
defendant was intending to sell away the suit 
property he approached him in Ippasi 1973 
and offered to purchase the property for 
Rs. 16,000. The Ist defendant agreed to do 
s0, and accordingly the 2nd defendant had 
paid an advance of Rs. 2,000 in Ippasi itself 
and concluded the agreement for sale. D.W.7 
Ramasami Gounder has deposed that one 
Marappa Gounder, Murugesa Gounder, 
Atumugha Gounder and himsslf talked about 
the sale of the suit property to the 2nd defen- 
dant in Hy 1973. The talk took place io 

endant’s shop and it was decided 


for Rs. 16,000. D.W. 8 Murugesa Gounder 
also has deposed on the same lines as D.W, 7. 
It has to be noted that neither D W. 7 nor 
D.W. 8 has spoken to the fact that any 
difference of opinion existed between defen- 
dants 1 and 2 on that date as regards the 
quantum of consideration for which the 
property should be sold by the Ist defendant 
to the 2nd defendant which needed any 
arbitration by the Panchayatdars. But it is 
significant to note thatthe Ist defendant had 
stated that there was difference of opinion as 
regards the sale consideration between himself 
and the 2nd defendant and that it had to be 
settled by arbitration. According to defen- 
dants 1 and 2 there was a Panchayat for 
fixing the sale price on the date of the priac 
agreement. The written statement does not 
mention about any panchayat being held for 
the fixation of the price. The 2nd defendant 
D.W. 3 has given evidence that his father 
knew about the anterior ora] agreement of sale 
with the Ist defendant and as a matter of fact 
the sum of Ra. 2,000 to be advanced to the lat 
defendant was given by his father. If that 
were #0, one would expect that the father of 
the 2nd defendant would have referred to the 
anterior oral agreement by the lat defendant 
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in .favour of his son, the 2nd defendant in 
Exhibit A-9 notice dated 4th January, 1974 
sent by him to the plaintiff. Curiously, no 
reference at all is made about this oral agreee 
ment in Exhibit A-9. On the other hand, the 
2nd defendant’s father has categorically men- 
tioned in Exhibit A-9 that he has been in 
possession of the suit property as a lessee from 
Ist December, 1965. Further D.W. 3 himself 
has admitted in his evidenca that he came to 
know of Exhibit A-8 within a week after its 
execution. If his case that he has been in posses- 
sion of the property as a tenant for nearly 20 
years and that because of that he entered inte 
an agreement for sale with the first defendant 
for the purchase of property in Ippasi 1973 is 
true, he would have immediately taken steps 
to inform the plaintiff about the anterior oral 
agreement in his favour. However, be remains 
quiet till 16th January, 1974 on which date 
alone he sends a notice to the plaintiff. In 
this connection, it is also necessary to state 
that while D.W. 3 has stated that he had 
been in possession of the suit property for 
nearly 20° years, the lst defendant has cate- 
gorically asserted in his chief examination that 
till 1971 he was personally cultivating the 
property and that the 2nd defendant waa 
assisting him in his work. This also clearly 
falsifies the case of the defendants that because 
the 2nd defendant was already in possession of 
the property as a cultivating tenant he 
approached the lat defendant for the sale of 
the property to him and that resulted in an 
oral agreement for gale. In fact the 2nd 
defendant himself has contradicted the Ist 
defendant by stating that it is not correct to 
state that he was assisting the ist defendant 
in cultivation. It has to be noted that the Ist 
defendant has clearly stated in his evidence 
that the plaintiff approached him ahd offered 
to purchase tha property on his own responsi- 
bility of tackling the second defendant and 
recover possession of the property from him. 
On the basis of this he, the lat defendant 
immediately sent word to the 2nd defendant 
buc rhe 2nd defendant did not give him any 
reply. Therefore, he felt disappointed and he 
entered into the agreement for sale with the 
plaintiff. If really there was an oral agree- 
ment in favour of the second defendant, the 
secoud defendant would have immediately gone 
to the tust defendant and insisted that he 
should not enter into any agreement of sale 
with the plaintiff. That he did not do thia 
also falsifies the case of the alleged oral agrees 
ment. j ; 
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6- Allied to the question regarding the truth 
or otherwise of the alleged anterior oral agree= 
ment, it has also to be considered whether 
there was any Panchayat held on 10th 
February, 1974 as has been alleged by defen- 
dants | and 2 in their written statements. As 
regards the panchayat the first defendant as 
D. W. 1 bas deposed that when the second 
defendant complained to him about his having 
entered into an agreement for sale with the 
plaintiff and wanted him to execute a sale in 
his favour the first defendant told him that 
they should, if necessary, settle the matter unde: 
panchayat. He has further stated that he 
subsequently came to know that many pancha- 
yats were held. There is absolutely no evi- 
dence in the case or even a plea in the written 
statement that there was any panchayat other 
than the one that was said to have been held 
on 10th February, 1974. He has further 
deposed that the plaintiff went and told him 
that the second detendant has arranged for a 
panchayat aud that the villagers and the presi- 
dent of the panchayat were putting pressure on 
him and therefore, things should be done after 
due deliberation. ‘The first defendant is clear 
that he did not send for the Panchayatdars. 
According to him, the reason which induced 
the Panchayatdars to direct the sale deed being 
executed in favour of the second defendant 
was that he was the only blacksmith in the 
village. The second defendant as D. W. 3 
has stated that he did not call anybody as 
Panchayatdar. He has stated that the first 
defendant asked him to bring D. W. 9, and 
when he went to briag him all the Panchayat- 
dars were present. He has also stated that 
D. W. 8 and one of the alleged Panchayatdars 
and the plaintiff contested an election and 
they were not on talking terms. Of course, 
he feigned ignorance when a suggestion was 
made to him whether the plaintiff along with 
the other villagers had filed an application to 
the authorities objecting to the issue of a 
revolver licence to D. W. 8. D. W. 7 has stated 
that the second defendant sent for him and 
the other Panchayatdars. He has also stated 
that the reason for the decision of the pan- 
chayat that the property should be sold to him 
was that the second defendant happened to be 
the only carpenter in the village. According 
to him the first defendant and the plaintiff 
brought the other Panchayatdars. This is not 
spoken to by the first defendant, while the 
plaintiff has denied the very holding of the 
panchayat itself. D. W. 8 stated that he did 
not know who sent word to the plaintiff 
asking hım to come for the panchayat. 
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D W. 9, the President of the panchayat has 


stated that the amount of Rs. 2,000 waa with 
him for two to three months, but the plaintiff 
refused to take the money and return the 
document. The trial Court has also referred 
to bxhibit A-20, the notice sent by the plain- 
tiff to the first defendant which ought to have 
been delivered to the first defendant on llth 
February, 1974 but the endorsement on the 
cover of Exhibit A-20, shows that it was taken 
to the firat defendant on a number of times 
and that he was not available. When D. W. 1 
was specifically questioned about this he has 
stated that he did not remember whether he 
was absent from the place and that if he had 
been at the place he would have received the 
letter. Exhibit A-20, office copy of which is 
| xhibit A-4 was sent on 8th February, 1974, 
By Exhibit A-4 or Exhibit A-20, the plaintiff 
had called upon the first defendant to execute 
the sale deed in terms of Exhibit A-8 agree- 
ment tor sale. it is unbelievable that the 
plaintiff, two days after he sent Exhibit A-4 
would have agreed to the holding of a pancha- 
yat and submitted to the verdict of the pan- 
chayat cancelling Exhibit A-8, agreement for 
sale. The evidence of the first defendant as 
D. W [that if he were in Avanashi at the 
time Exhibit A-20 was sent he would have 
received the same would show that he was ° 
not in Avanashi itself at the relevant period 
or he deliberately evaded receipt of Exhibit 
A-20 notice and in collusion with the second 
defendant set up a false case of alleged pancha- 
yat. The lower Court also took note of the 
fact that if really the panchayat was true there 
was no necessity for the first defendant to 
issue a notice under Exhibit A-5 dated 1&h 
February, 1974. While the panchayat is said 
to have been held on 10th February, 1974. 
Exhibit A-1 has been executed and registered at 
Coimbatore on 12th February, 1974. D.W. 2 
is a acribeof the original of Exhibit A-1. 
D.Ws. 7 and 8 have attested. The original 
sale deed has not been produced. The alleged 
reason given by D.W. 2 for registering the 
document at Coimbatore and not at Avanashi 
which was normally the place of registration 
of Exhibit A-l sale deed is that no ‘stamp 
papers were available at Avanashi. The trial 
Court has discussed the evidence of D.Ws. 2 
and 3 and has not accepted the explanation. 
The proximity of the dates of the panchayat 
and the execution of Exhibit A 1 sale deed and 
the fact that the attestors and the scribe were 
all taken from Avanashi would go to show 
that the document was executed at Coimba- 
tore only with the intention that the plaintiff 
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should not come to know of the execution 
and registration of Exhibit A-! sale deed. It 
is also borne out by the evidence that there 
was enmity between the plaintiff and D.W. 7, 
and D.Ws. 7 and 9 are co-brothers. There 
is also suggestion of enmity between D.W. 8 
` and the plaintiff on the ground that the 
plaintiff had not paid the commission due to 
the former for having purchased a land. Ona 
careful examination of the oral evidence let in 
on the side of the defendants which are discre- 
pant, I agree with the conclusion of the trial 
Court that the alleged anterior oral agreement 
for sale of the auit property between defendants 
l and 2 isnot true. I further confirm the find- 
ing of the trial Court that the alleeed 
Panchayat said to have been held on 10th 
February, 1974 under which the plaintiff is 
said to have agreed to bave Exhibit A-8, 
agreement for sale, cancelled, is also not true. 
In the light of those findings, I further hold 
that Exhibit A-8 agreement for sale is true and 
valid and subsisting on the date of suit. 


7. There is no dispute that at the time the 
second defendant took Exhibit A-1 sale deed 
from the first defendant he was aware of 
Exhibit 4-8, agreement for sale executed by 
the first defendant in favour of the plaintiff. 
When once the plea of the defendants regard- 
ing an anterior oral agreement and the alleged 
panchayat have been found it has been only to 
be found that the second defendant is not a 
bona fide purcbaser for valuable consideration. 


8. The next contention of the learned counsel 
for the appellant is that the second defendant 
is a cultivating tenant in possession of the 
suit property and has been so for the last 
20 years. I have already referred to the 
evidence of the firat defendant as D.W. 1 that 
till 1971, he was personally cultivating the 
suit property and that the second defendant 
was only assisting him. In this respect the 
sccond defendant as D.W. 3 has contradicted 
the first defendant. He has also denied the 
fact that he and his father were pannials under 
` the first defendant. He has admitted that his 
father gave Exhibit A-9 notice to the plain- 
- tiff claiming himself to be in possession as a 
cultivating tenant. 


9. In hia cross-examination D.W. 2 has stated 
that by mistake in Exhibit A-2 it has been 
stated that he had been a cultivating tenant 
for 20 years. He has not produced any 
reccipts for the payment of the lease amount. 
He has admitted, it is not stated in Exhibit 
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A-1 that he was in possession ag a cultivating 
tenant. Added to all this, the trial Court has laid 
emphasis on the following words — pT er a ta 
e5bATord yar Apuda aGgawg 
torrex ured be the vendor, the§first defendant in 
Exhibit A-8. In the circumstances, I agree 
with the trial Court that the plea of the second 
defendant that he was in possession of the suit 
property as a tenant is not true and that his 
alleged possession can only be traced to Exhi- 
bit A-1 sale deed. However, learned counsel for 
the appellant draws my attention to the fact 
that under Exhibit 4-21, dated 18th January, 
1974, the second defendant had been recog- 
nised as a tenant by the Record Officer under 
the Tamil Nadu Agricultural Lands Record of 
Tenancy Act, 1969 (Tamil Nadu Act X of 
1969). What happened was, defendants 4 to 
6 who were in possession of the other half of 
suit property No. 408/6 and 408/8, applied 
under the said Act to the Record Officer for 
being recognised as tenants. During the said 
enquiry, the officer enquired of defendants 4 to 
6, as to who was in possession of the other 
half and on the basis of their answer that 
the second defendant was in possession the 
second defendant’s name was included as a 
tenant. However, on the basis of Exhibit 
A-21 order, the learned counsel argues that 
under section 16-A of the said Act’ no civil 
Court shall have jurisdiction in respect of any 
matter which the Record Officer, the District 
Collector or other Officer or Authority em- 
powered by or under this Act has to determine 
and no injunction shall be granted by any Court 
in respect of any action taken or to be taken 
by such offieer or authority in pursuance of 
any power conferred by or under this Act 


10. A Bench of this Court in Muniyandi v. 
Rajangam Iyer! in dealing with the jurisdiction 
of the civil Court held as follows:—- 


“Section 16-A of Act X of 1969. admits of 
no doubit that a civil Court has no jurisdic- 
tion to decsde any matter which the Record 
Officer, District Collector or other officer or 
authority empowered by or under the Act 
should determine. The „Court is also for- 
bidden from granting injunction in respect to 
any action taken or to be taken by such 
officer or other authority in pursuance of any 
power conferred by or under the Act. The Act 
indicates and provides for the remedy to 
correct the record by following the proce- 
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dure laid down, Until the contrary is pros 
ved, or a new entry is lawfully substituted 
therefor, the entry shall be presumed to be 
correct.” 


Mr. Gopalaratnam for the respondent submits 
that Exhibit A-21 amounts only toa draft 
declaration under section 3 (4) of the Act. 
After the draft declaration the further, proce- 
dure contemplated under sections 3 (5), 3 (6), 
3 (7) and 3 (9) has to be followed, and there- 
after under section 3 (9) the record officer shall 
prepare the final record of tenancy right for 
the village and the said final record shall be 
published in the Fort St. George Gazette and 
the record so published shall be called the 
approved record of temancy rights. The 
appreved record of tenancy rights shall also be 
published in the District Gazette of the Dis 
trict in which the village is situated and in 
such other manner as may be prescribed. This 
is laid down in section 3 (10). Under sec- 
tion 15 an entry in the approved record of 
tenancy rights shall be presumed to be true and 
correct until the contrary is proved or a new 
entry is lawfully substituted therefor. There- 
fore, according to the learned counsel for the 
respondent no finality attaches itself to a draft 
declaration made in Exhibit A-21 order and 
that consequently the bar of suit under sec- 
tion 16.A of the Act cannot be attracted. The 
learned counsel further submits that on the 
facts of the present cate it would be unneces- 
sary for me to go into this question as it does 
not properly arise for consideration at all. 


11. Mr. Gopalaratnam submits that even 
assuming without admitting that the second 
defendant was in possession asa cultivating 
tenant prior to the date of Exhibit A-1, the 
moment he took Exhibit A-1, from the first 
defendant, his character of possession changed 
from that of a lessee into that of the owner. 
Section 111 (d) of the Transfer of Property Act 
states— “A lease of immovable property 
determines in case the interests of the lessee 
and the lessor in the whole of the property 
become vested at the same time in one 
person in the same right”. In Mulla’s 
Transfer of Property, Act, 1882, 6th Edn., at 
page 741, it is stated as follows:— 


“When a leasehold and a reversion coincide 
thrre is a merger of a lesser estate in the 
greater. Tho leasehold is the lesser estate, 
for, it is carved out of the estate of the owner, 
which is the reversion. The lesser estate is 
merged, that is, sunk or drowned in the 
greater. The lease determines, for it sinks into 
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the reversion. Thus, if the lessor purchases the 
lessee’s interest the lease is extinguished, as 
the same mancannot be at the same time 
both landlord and tenant.” 


On this question, this position has not been 
accepted by the Court below on the ground 
that the sale in favour of the second defendant ` 
by the first defendant was invalid. This is 
clearly wrong. In Durga Prasad v. Despchand* 
the Supreme Court considered the proper 
form of decree to be passed in a suit for specific 
performance ofa contract for sale of land 
against the vendor and the subsequent trans- 
feree with notice of the prior agreement for sale 
to the plaintiff and held that the proper form 
of decree is to direct specific performance of 
the contract between the vendor and tbe plain- 
tiff and direct the subsequent transferee to 
join in the conveyance so as to pass on the 
title which resides in him to the plaintiff, and 
he does not join in any special covenants made 
between the plaintiff and his vendor; ali he 
does is to pass on his title to the plaintiff, this 
was held soon this basis that title to the pro- 
perties validly passed from the vendor to the 
subsequent transferee and that the sale to him 
later was not void but only voidable at the 
option of the earlier contract. Again in Anna- 
malai Gounder v. YVenkatasami Naidu? after the 
expiry of the period of lease a registered agree- 
ment was entered into between the parties 
whereby the leased properties were to be sold 
to the lessee. Ihe balance of the consideration 
was tendered, but the landlord improperly 
declined to accept the same and a salo deed 
was not executed. An application for eviction 
was made by the landlord under Act XXV of 
1955. In that context, Gaaapathia Pillai, J. 
held as follows: 


“It is obvious that till the contract of sale 
was entered into, the potitioner only 
occupied the position of lessee. But, after 
the date of the contract and after it was 
performed in part by consideration being 
paid for the contract and the. landlord allow- 
ing the tenant to remain in possession by 
reason of the new status created under the 
contract, it was no longer open to the land= 
lord to contend that the right of possession 
claimed by the petitioner was referable to 
the contract of leage........The moment 


L (1954 1 MLJ. 60: 67 L.W. 945: 
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Possession is taken or continued under the 
contract of sale, the original relationship 
of landlord and tenant ceases to exist and 
the landlord cannot take advantage of the 
provisions of the Madras Cultivating Tenants 
Protection Aet to file an application: for 
eviction.. ..... It is manifest that before 
any proceeding for eviction could be taken 
under the Madras Cultivating Tenants Pro- 
tection Act, the relationship of landlord and 
tenant must subsist both on the date when 
the cause of action: arose and when the 
application was made...... The relation- 
ship of landlord and tenant ceased to exist 
when the contract of sale was entered into 
and was performed in part.” 


12. Inthe present case, there is a sale in 
favour of the second defendant by the first 
defendant under Exhibit A-1] and the title of 
the first defendant passed on to the second 
defendant as on the date of Exhibit A-1. Con- 
sequently, from the date of Exhibit A-1, sale 
deed, the second defendant's possession ceased 
to be that of a tenant and the’ relationship 
f landlord and tenant. if, any, that existed 
on that date ceased to be in force. In the 
circumstances, from the date of Exhibit A-1, 
the possession of the second defendant can 
be traced only to Exhibit A-1 sale deed. ‘T, 
erefore, hold that it would not be open to 
the second defendant to fall back upon hig 
Possession as a tenant. Once I find that 
Exhibit A-l is liable to be avoided by the 
plaintiff on the ‘foot ef Exhibit A-8, agree- 
ment for sale, the appeal filed by the second 
defendant as well as the appeal filed by the 
first defendant have: to necessarily fail. In the 
result, I confirm the juegment and decree of 
the trial Court and dismiss the appeals with 
costs of the contesting respondent, one set. 


S.J. Appeal dismissed, 
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IN THE HIGH COURT OF ` JÙDICA- 
TURE AT MADRAS. i 


PRESENT :—G. Ramanujam, J. 


Mohamed Abdul Kader Maricair, alias M. 

M. Maricair, represented by Power of 

Attorney Agent, Idris Maricair 
Petitioner* 


v. oes 
The State of Pondicherry, represented by 
its Chief Secretary, Pondicherry 


Respondent. _ 


Pondicherry Land Reforms (Fixation of 
Ceiling on Land) Act (IX of 1974), sec- 
tions 2 (26), 4 (1)—Private trust — Lands 
belonging to—Private trust a ‘person’ under 
the Act entitled to hold land—Caanot be club- 
bed with the holdings of the founder. 


There was no specific provision in the Pondi- 
cherry .Land Reforms (Fixation of Ceiling: 
on Land) .Act which treated the land held by! 
& private trust as the lands of the founder. 
In the absence of a specific provision stating 
that the lands held by the private trust shalli 
be taken as lands held by the founder, the 
Authorities could not invoke the provisions 
of the Act relating to public trust to justify 
the inclusion of the lands held by the private 
trust with the holding of the founder. So 
long as the Act treated’ the private.trust as a 
‘person’, the private trust was entitled to hold 
the ceiling extent of six standard hectares 
under section 4 (1). [Pera. 3.] 


Petition under section 50 of the Pondicherry 
Land Reforms Act, 1973 (Fixation of Ceiling 
on Land) Act (IX of 1974) praying the High 
Court to revise the Order of the Court of 
Land Tribunal (Subordinate Judge), Karaikal; 
dated 9th March, 1977 and passed LTCMA 
No. 4 of 1977 (Order M.L.I/101 of 1976 
on the file of the Authorised Officer, Land 

Reforms, Karaikal) . s : 


The Court made the following 


ORDER. —The petitioner is the founder of a 
private trust known as M. M. Maricair Trust. 





ul GRP. No. 841 of 1977. 
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The said trust had been created by him on 
15th December, 1970. In proceedings initi- 
ated under the Pondicherry Land Reforms 
(Fixation of Ceiling on Land) Act, 1973, 
hereinafter referred to as the Act, the lands 
held by the said trust have been included in 
the holding of the petitioner and the peti- 
tioner’s holding was determined as 20-4028 
standard hectares by the Authorised Officer. 
The said computation of the extent of the 
petitioner’s holding by the Authorised Officer 
was challenged before the Land Tribunal by 
the petitioner. The Land Tribunal also 
affirmed the view taken by the Authorised 


Officer. The petitioner has therefore come 
before this Court by way of this revision 
petition. 


2. Before me, the learned counsel for the 
petitioner contends that though the document 
is styled as a family trust it is in fact a 
public trust and therefore properties owned 
by the said trust will not be covered by the 
provisions of the Act. The learned counsel 
has taken me through the trust deed, dated 
15th December, 1970 under which an extent 
of 3 velies 8 mas and 68 kulies have been 
endowed for carrying out the objects set 
out in the trust deed. Under the frust deed 
the founder has appointed his eldest son 
Mohammed Idress Maricair, as the sole 
trustee. The trust is irrevocable for a period 
of 25 years. The objects set down in the 
trust deed is that from and out of the 
income from the trust properties two sums of 
Rs.: 25,000 each are to be paid to the grand- 
son and grand-daughter of the trustee “and 
out of the balance of the income, 50% is to 
be distributed to his sons and daughters and 
the other 50% to be accumulated for a period 
of 25 years and thereafter distributed to his 
sons and daughters. Both the Authorised 
Officer and the Land Tribunal have held that 
the trust in question is purely a private trust 
and therefore the lands covered by the trust 
- deed should be taken to be within the holding 
of the founder. After going through the 
objects of the trust as set out in the trust deed 
I am clearly of the view that the trust cannot 
be called in any sense a public trust as 
contended by the learned counsel for the 
petitioner. Therefore, the trust cannot claim 
any exemption from the provisions of the 
Act as a public trust. Once the trust cannot 
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claim exemption as a public trust the ques- 
tion is whether the lands held by it can be 
clubbed with the holding of the founder as 
has been done in this case. According to the 
learned counsel for the petitioner even on 
the basis that the trust deed created by the 
petitioner under the document dated 15th 
December, 1970 is not a public trust but only 
a private trust, the private trust as coming 
within the meaning of a ‘person’ as defined 
under the Act, is entitled to hold a ceiling 
extent of six standard hectares under sec- 
tion 4 (1) of the Act. In this case, the 
definition of a person in section 2 (26) takes 
in a company, family firms, society or associa- 
tion of individuals (whether incorporated or 
not) or by a private trust or a public trust. 
Therefore, a private trust will squarely come 
under the said definition of a person. Sec- 
tion 4 (1) enables every person to hold six 
standard hectares as his ceiling area. There- 
fore a private trust which comes under the 
definition of a person can also hold the ceil- 
ing extent referred to in section 4 (1) of the 
Act. 


3. However in this case, the lands held by 
the private trust has been included in the 
holding of the founder and such inclusion 
has been upheld by the Tribunal. The 
reason given by the Authorised Officer and 
the Tribunal for such inclusion is that as the 
private trust is not exempted from the provi- 
sions of the Act, the lands covered by the 
trust deed will have to be included in the 
holding of the founder. They have also 
given another reason for justifying that inclu- 
sion. They said under section 4 (v) (a) even 
the lands held by a public trust have been 
deemed to be held by the founder of the 
trust or his heirs if a substantial portion of 
the income from the irust is appropriated for 
the benefit of the founder or his family 
members and therefore the_ lands held by a 
private trust exclusively for the benefit of 
the family members of the founder have also 
to be included in the holding of the founder. 
It is true section 2 (30) defining a public 
trust provides that if the income from the 
trust is substantially appropriated for the 
benefit of the founder of the trust or heirs or 
of his family members, such trust shall be 
deemed to be a private trust notwithstanding 
the terms of the trust. Section 5 (1) deals 
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with such deemed private trust which comes 
under the proviso to section 2 (30). That 
section says as follows :— 


“Where under the terms of a public trust 
any interest either in the land in respect 
of which the public trust is created or in 
the income from such land is reserved in 
favour of the founder of such public trust, 
the authorised officer shall declare the 
extent of land which bears to the total 
extent of land held on the appointed day 
in respect of which the public trust is 
created, the same proportion as such inte- 
rest bears to the total interest in such land 
or the income therefrom”. 


Under section 4 (v) (a), the land held by the 
public trust referred to in the proviso to 
clause (30) of section 2 shall be deemed to 
be held by the founder or his heirs. Sec- 
tions 4 (v) (@) and 5 deal with the public 
trust which is deemed to be a private trust 
under the proviso to section 2 (30). But, 
there is no such provision in cases of private 
trusts coming under section 2 (29). In this 
case, for determination of the ceiling area of 
a deemed private trust section 4 (5) (a) has 
been invoked for clubbing lands of the private 
trust with that of the founder. I do sot see 
how the provisions relating to a public trust 


can be invoked in the case of a private trust. 


Admittedly, there is no specific provision in 
the Act which treats the lands held by a 
private trust as the lands of the founder. 
There is a special provision m respect of the 

ublic trusts which are deemed to be private 
trust under the proviso to section 2 (30). I 
am of the view, in the absence of a specific 
provision stating that the lands held by the 
private trust shall be taken as lands held by 
the founder the authorities cannot invoke the 
provisions of the Act relating to the’ public 
trust to justify the inclusion of the lands held 
by the private trust with the holding of the 
founder. So long as the Act treats the pri- 
vate trust as a person, the private trust is 
entitled to hold the ceiling extent of six 
standard hectares under sectton 4 (1). In 
this case it has been treated as the holding 
of the founder and this is in my view without 
any justification under the provisions of the 
Act, 


4. One other reason given by the Authorised 
Officer as well as the Tribunal is that the 
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trust deed has been registered only after the 
appointed day and therefore it cannot be 
taken into account and the lands dealt with in 
the trust deed should be taken to be the lands 
of the founder. Though the trust deed came 
to be registered after the appointed day, the 
trust deed has been executed on 15th Decem- 
ber, 1970 long before the appointed day. It 
is well-established that a document once regis- 
tered will date back and be effective from the 
date of the execution. There is no finding 
by the authorities below that the document 
has been ante-dated though the execution was 
after the appointed day. So long as there is 
no finding that the document is ante-dated it 
has to be presumed that the document has been 
executed on 15th December, 1970 and that 
is long before the appointed day. From the 
mere fact that the document came to be regis- 
tered after the appointed day, it cannot be said 
to have come into existence after the appoint- 
ed day. The transfer of title under the trust 
deed takes place from the date of the exe- 
cution of the trust deed even though the docu- 
ment is registered later. In this view of the 
matter the order of the Authorised Officer 
and the Land Tribunal are set aside and the 
matter is remitted to the Authorised Officer 
for fresh disposal after excluding the lands 
belonging to the trust from the petitioner’s 
holding and determine the ceiling area of the 
private trust separately, No costs. 


S.J. Petition allowed, 


Aub 


iN THE HIGH COURT OF JUDICA- 
TURE AT MADRAS. 


Present:—P. R. Gokulakrishnan, J. 


C. Muthu Bhattar Petitioner” 
v. 

The Authorised Officer (Land Reforms), 
Madurai Respondent. 


(A) Tamil Nadu Land Reforms (Fixation 
of Ceiling on Land) Act (LVII of 1961), 
section 9 (2) (b)—Retura furnished by peti- 
tioner—Statement prepared on the basis of 
the return — Failure to give opportunity to, 
petitioner to represent—Not fatal to the case. 


(B) Tamil Nadu Minor Inams (Abolition 
and Conversion into Ryotwari) Act (XXX 
pf 1963)—Lands in question minor inam land 
—Ryotwari patia issued to petitioner—Inclu- 
sion of those lands in petitioners holding not 
correct. 


From the provisions of the Tamil Nadu Land 
Reforms (Fixation of Ceiling on Land) Act 
it is clear that the opportunity contemplated 
in section 9 (2) (b) of the Act is only in 
. respect of cases where the party does not 
furnish any information under section 8 of 
the Act. Admittedly the petitioner had fur- 
nished information and a statement was pre- 
pared on the basis of the return so filed by 
him under section 8 (1) of the Ceiling Act. 
Hence the contention that failure to give 
opportunity to make representation, under 
section 9 (2) (b) of the Ceiling Act is fatal, 
cannot be appreciated inasmuch as the draft 
statement was published on the basis of the 
return furnished by the petitioner under sec- 
tion 8 (1) of the Ceiling Act. The provi- 
sion in section 9 (2) (b) of the Ceiling Act 
need not be invoked. [Para. 7.] 


An extent of 44.70 acres of land included by 
the Authorised Officer in the holding of the 
petitioner were minor inam lands and a ryot- 
wari patta was granted to the petitioner under 
the Tamil Nadu Minor Inams (Abolition and 
Conversion into Ryotwari) Act (XXX of 
1963). The petitioner opposed the inclusion 
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of those lands in his holding on the ground 
that he can enjoy the lands only so long as he 
continues to render the services of sthantkam 
and archaka. Even though patta had been 
granted in the name of the petitioner, he had 
not patd the compensation specified in the Act 
to enable him to become the absolute owner 
of the lands. Admittedly the lands measur- 
ing about 44.70 acres were service inam lands 
even though patta had been granted in favour 
of the petitioner herein. Inasmuch as these 
44.70 acres of lands were inalienable they 
cannot be considered as lands of a person 
who is entitled to hold the same in section 7 
of the Ceiling Act. The lands of this nature 
held by a person cannot come under the defini- 
tion in section 5 (19) of the Act, since, he 
who is holding such service hands, can be 
considered neither the owner nor a possessory 
mortgagee, nor & tenant, nor an intermediary. 
The definition of owner in section 3 (33) of 
the Ceiling Act, will not also apply to a per- 
son who holds such service inam lands. The 
inclusion of the 44.70 acres of land for the 
se of calculating the ceiling area of the 
petitioner’s holding was not correct. 


[Para. 17.] 


Cases referred to:— 


Radhaswami Charitable Society v. Autho- 
rised Officer, Land Reforms, (1971) 2 M. 
L.J. 35: 84 L.W. 379: A.I.R. 1971 Mad. 
458; Lakshmana v. Rama Iyer, 1953 S.C. 
J. 420: 1953 S. C. R. 848: (1953). 1 M. 
L.J. 834: A.I.R. 1953 S.C. 304; Anjane- 
yulu v. Sri Venugopala Rice Mill Ltd.; 
(1922) I.L.R. 45 Mad. 620: 15 L.W. 513: 
42 M.L.J. 477: A.I.R. 1922 Mad. 197; 
Ramanathan Chettiar v. Kalidasa Kavandan, 
(1936) 71 M.L.J. 398: 44 L.W. 505: A.I. 
R. 1936 Mad. 559; Masummayaya v. Off 
cial Receiver, (1942) 2 M.L.J. 504: 55 L. 
W. 67; Ramakrishnamma v. Venkatasubbiah, 
1943 Mad. 72; Gopal Naidu v. Special Tah- 
sildar for Lond Acquisition, (1974) 87 L. 
W. 67; Ramakishnamma v. Venkatasubbiah, 
(1934) 40 L.W. 918: 68 M.L.J. 46: I.L. 
R. 58 Mad. 389: A.I.R. 1935 Mad. 252. 


V. Ratnam, for K. Srinivasan, for Petitioner. 


The Additional Government Pleader, for Res- 
pondent. . 


i) MUTHU BHATTAR Ù. AUTHORISED OFFICER (L.R.) (Gokulakrishaat, J.) 


The Court made the following 


Orper:—One Muthu Bhattar has filed this 
revision petition under section 83 of the 
Tamil, Nadu Land Reforms (Fixation of 
Ceiling on Land) Act (LVIII of 1961) 
(hereinafter referred to as the Ceiling Act 
in this judgment) questioning the validity 
of the order passed by the Authorised Officer 
(Land Reforms) Madurai, as Land Tribuna 
constituted under the Act. : 


1-A. On the basis of the return furnished 
by the petitioner herein under section 8 (1) 
of the Act, and on the materials collected 
through the field staff of the department, a 
draft statement containing the particulars of 
all lands held by him as 6th April, 1960 was 
prepared, and it was published in Supplement 
to Part III—No. 10 MM of the Tamil Nadu 
Government Gazette, dated 14th March, 1973 
as required in section 10 (1) of the Act. 
The draft statement was served on the peti- 
tioner on 22nd March, 1973. He filed a state- 
ment of objections to the draft statement on 
19th April, 1974. The petitioner was heard 
in person on 21st May, 1973 and 2nd July, 
1973 and during that time he filed documents, 
which have been marked as Exhibits P-1 to 
P-7. Arguments were heard on 24th July, 
1973 by the Authorised Officer, and the 
Authorised Officer, observing that no notice 
under section 9 (2) (b) of the Act is neces- 
sary since the draft statement was prepared 
on the basis of the materials furnished by 
the party and the petitioner is not entitled 
to exclude 44.70 acres on the ground that 
ryotwari patta was granted under the Tamil 
Nadu Minor Inams (Abolition and Conver- 
sion into Ryotwari) Act (XXX of 1963), 
held that the petitioner has to offer surplus 
lands of an extent of 20.385 L.C. standard 
acres and that the required lands will be 
selected from his holding and final statements 
published under section 12 of the Act. The 
order of the Authorised Officer further’ states 
that as regards the selection of surplus lands, 
a separate notice was being issued granting 
two weeks time to specify the details of sur- 
plus lands. 


2. Aggrieved by the order of the Auutho- 

rised Officer, the petitioner herein filed C.M. 

A. No. 451 of 1973 before the Land Tribu- 

nal, Madurai. The Land Tribunal confirm- 

ed the order of the Authorized Officer both 
ML j—4! 


dai 


on the question of issuing notice under sec- 
tion 9 (2) (b) of the Act and also on the 
question of excluding lands for which ryot- 
wari patta was granted under the Tamil Nadu 
Minor Inams (Abolition and Conversion into 
Ryotwari) Act (XXX of 1963); 


3. Agerieved by the decisions of the Autho- 
rities below, the petitioner was preferred thd 
above civil revision petition. 

4. Mr. Ratnam, the learned counsel appear- 
ing for the petitioner took me through the 
orders of the Authorities below and also 
through the relevant provisions of the Act and 
the Tamil Nadu Inams (Abolition and Conver- 
sion into Ryotwari) Act (XXX of 1963), 
in order to substantiate his contentions to the 
effect that the Authorities below erred in not 
issuing a notice under section 9 (2) (b) of the 
Act and that they have gone wrong in includ- 
ing minor inam lands for which ryotwari 
patta was granted, while calculating the sur- 
plus lands. f l 


5. Mr. K. Govindarajan appearing on 
behalf of the Additional Government Pleader 
contended that no notice under section 9 (2) 
(b) of the Act is necessary, inasmuch as parti- 
culars were furnished by the petitioner him- 
self and that the Authorities below have cor- 
rectly included minor inam lands for which 
ryotwari patta was granted in favour of the 
petitioner. ; vf 


6. I have carefully gone through the rele- 
vant statutory provisions and also the orders 
of the Authorities below. 


7. It is seen from the facts of the case that 
a draft statement containing the particulars 
of the Jands held by the petitioner as on 6th 
April, 1960 was prepared and published from 
the materials furnished by the petitioner under 
section 8 (1) of the Ceiling Act and also on 
the material collected from the field staff of 
ihe department. Section 9 of the Ceiling 
Act deals with cases where the party fails to 
furnish the return under section 8 or where 
the party furnishes incorrect or incomplete 
return under that section. In such cages, the 
Authorized Officer may, by notice, require such 
person to furnish the return or the additional 
particulars, as the case may be, within the 
time specified in the notice, or within such 
further time not exceeding thirty days as the 
Bee 
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Authorized Officer may, in his discretion, 
allow. Section 9 (2) (a) of the Ceiling 
Act reads as follows: 


“Where any person, on whom notice under 
sub-section (1) has been served, fails to 
furnish the return, or the additional parti- 
culars, as the case may be, within the time 
specified in that notice, or within the further 
time allowed by the Authorised Officer 
under sub-section (2) the Authorised 
Officer may obtain in such manner as may 
be prescribed the necessary information 
either by himself or through such agency 
as he thinks fit.” ae 


Section 9 (2) (b) of the Ceiling Act reads as 
follows :— 


“The Authorised Officer, shall, as soon as 
may be, after obtaining the information 
under clause (a), give to the person con- 
cerned a reasonable opportunity of making 
his representation and of adducing evidence, 
if any, in respect of such information and 
consider any such representation and evi- 
dence and pass such orders as he deems 
fit”. 


From the above provisions it is clear that- the 
opportunity contemplated in section 9 (2) (b) 
f the Ceiling Act is orlly in respect of cases 
where the party does not furnish any informa- 
tion under section 8 of the Act. Admittedly 
e petitioner has furnished information and 
a statement was prepared on the basis of the 
return filed by him under section 8 (1) of 
the Ceiling Act. Hence the argument of 
Mr. Ratnam that the failure to give oppor- 
tunity to the petitioner to make his repre- 
sentation, under section 9 (2) (b) of the 
Ceiling Act is fatal to the case, cannot be 
appreciated, inasmuch as the draft statement 
was published on the basis of the return 
furnished by the petitioner under section 8 
(1) of the Ceiling Act. -In such cases, I am 
of the view, the provision in section 9 (2) 
(b) of the Geilitg Act need not be invoked. 


8. The next contention of the . petitioner, 
which assumes importance, is: with regard to 
the 44.70 acres -of lands. These lands, 
according .to the petitioner, were minor 
dinam lands zand a ryotwari patia was 
granted-therefor under the Tamil Nadu Minor 
-Inams (Abolition and Conversion into Ryot- 
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wari) Act, XXX of 1963, The petitioner 
opposes the inclusion of these lands in his 
holding on the ground that they will neither 
come under the definition “to hold” nor under 
the defintion “full owner” contemplated in the 
Act. If these lands are excluded from his 
holding, the petitioner will not be affected by 
the Act and there is no need for him to sur- 
render any land. l 


9. Admittedly, the abovesaid lands originally 
were granted as an inam for rendertng ser- 
vice, called the “sthantkam and archaka ser- 
vice”. By virtue of the Tamil Nadu Minor 
Inams (Abolition and Conversion into Ryot- 
wari) Act, XXX of 1963, a ryotwari patta . 
was issued to the landowner im this private 
capacity with a condition of rendering ser- 
vice. As per section 6 (17) of the Tamil 
Nadu Hindu Religious and Charitable Endow- 
ments Act, 1959, the items of land included 
under section 5 of the Act (Ceiling Act) in 
the draft statement constitute ‘religious endow- 
ment’ to the temple concerned, and the peti- 
tioner can hold and enjoy those lands ‘only so 
long as he renders the prescribed services. 


10. Section 50 of the Tamil Nadu Minor 
Inams (Abolition and Conversion into Ryot- 
wari) Act, XXX of 1963 reads as follows: 


“(1) Notwithstanding anything contained in 
the Madras Land Reforms (Fixation of 
Ceiling on Land) Act, 1961 (Madras Act 
LVIII of 1961) but subject to the provi- 
sions of sub-section, (2) the authorised 
officer shall in the fixation of the ceiling 
area of any person under that Act exclude 
any inam land. 


(2) As soon as may be after the ryotwari 
settlement is brought into force in any land 
referred to in sub-section (1) and after the 
grant of the ryotwari patta in respect of 
such land to any person in accordance with 
the, provisions of this Act, the authorised 
officer shall calculate or recalculate the ceil- 
ing area of such person and in so calcula- 
ting or recalculating the authorised officer 
shall take into account the extent of the 
land in respect of which a ryotwari patta 
has been granted to such person under this 
"Act. a3 8 a te aS 1 
(3) For the ptirposes of. the Madras Land 
Reforms -(Fixation of Ceiling on Land) 


- 


E 


Act, 1961 (Madras Act LVII of 1961) 
any ryotwari. patid granted under this Act 
shall be’ deemed to have takei effect on. the 
6th day of April, 1960 and for the purposes 
of calculating the standard acre under that 
Act “land revenue” shall in respect of the 
land referred to in sub-section (1) means 
the ryotwari assessment payable in pursu- 
ance of the ryotwari settlement referred 
to in sub-section (2)”. 


From the provision in section 50 (2), stated 
above, it is clear that after the grant of 
ryotwari patta to any person in accordance 
with the provisions of the Tamil Nadu Land. 
Reforms (Fixation of Ceiling on Land) Act, 
LVII of 1961, the authorised officer shall 
calculate or recalculate the céiling area to 
such person and in so calculating or recal- 
culating the authorized officer shall take into 
account the extent of the land in respect of 
which a ryotwari patta has been granted to 
such person under the Tamil Nadu Minor 
Inams (Abolition and Conversion into Ryot- 
wari) Act, XXX of 1963. Relying on the 
provision, the learned additional Government 
Pleader contended that the Authorities below 
have correctly included the 44 70 acres in the 
holding of the petitioner. 


11. Section 50 (2), aforesaid, no doubt 
states that the Authorised Officer shall take 
into account the extent of lands for which & 
ryotwari patta has been granted, in calcula- 
ting the ceiling area. But, in my view, if 
such lands are taken into consideration for 
fixing the ceiling such act of the authority 
concerned must be in conformity with the 
provisions of the Tamil Nadu Land (Reforms 
(Fixation of Ceiling on Land) Act, 1961. 
Section 5 of the Ceiling Act deals with fixa- 
tion of ceiling on land holdings. In that 
section it has been specifically stated that the 
land “held” by a member has to be taken into 
account. Section 7 of the: Ceiling Act 
states: — : 


“On and from the date of commencemnt 
of this Act no person shall, except as 
otherwise provided in this Act, but subject 
to the provisions of, Chapter VIII, be en- 


titled to hold land in excess of the ceiling’ | 


Section 3 (19) of the Ceiling Act states ;— - 
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“Tò hold land” with its grammatical varia- 
tions and cognate expressions means to own 
land as owner or to possess or enjoy land 
as possessory mortgagee or as in one or 
more of those capacities”. 


Section 3 (25) of the Ceiling Act reads:— 


“ ‘Landowner’ means the owner of the land 
Yet for cultivation by a tenant and includes 
the heirs, assignees, legal representatives of 
such owner or persons deriving rights 
through him” 


Section 3 (33) of the Ceiling Act states :— 
“owner? — i 
(a) means— 


- (i) any person holding land in severalty or 
jointly -or in common under a' ryotwari 
settlement or in any way subject to the 
payment’ of revenue direct to the Govern- 
ment; or 
(#) a Jandholder as defined in the Madras 
Estates Land ‘Act, 1908 (Madras Act I of 
1908), or a ryot as defined in that Act, or 


(iii) as inamdar not being a landholder 
defined as aforesaid; and, 
(b) includes— i 


(i) full owner or limited owner, or 

(i) the ‘lessee of any lease-hold village or 

his heirs, assignees, Jegal representatives or 

persons deriving rights through him.” 
Section 3 (16) of the Ceiling Act reads :— 


“fall owner’ means a person entitled to 
the absolute proprietorship of Jands’’. 
Section 3 (28) of the Ceiling Act states :— 

“limited owner’ means any Person entitled 
to a life estate in any land and includes 
persons deriving rights through him. 
Explanation.—A person who has a right 
to enjoy the land during his lifetime shall 
be deemed to be a limited owner notwith- 
standing that he has no power to alienate 
the land”. 


Section 3 (21) of the Ceiling Act states :— 


“ Gntermediary’ means any person who, not 
; being an owner or a possessory mortgagee, 
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has an interest in land, and is entitled, by 
reason nf such interest, to possession there- 
of, but has transferred such possession to 
others”. 


12. Mr. Ratnam the learned counsel for the 
petitioner, submitted that the petitioner is 
neither the owner of the lands in question, 
nor a possessory mortgagee, nor a tenant, nor 
an intermediary so as to come under . the 
definition “to hold” under section 3 (19) of 
the Ceiling Act. It is only for the service 
he has to render, the petitioner has been 
granted ryotwari patta in respect of the lands 
in-question, and once the service is not con- 
tinued or not performed, the Hindu Religious 
and Charitable Endowments Board has power 
to resume the lands in question. 


Section 8 (2) of the Tamil Nadu Minor 
Inams (Abolition and Conversion into Ryot- 
wari) Act, XXX of 1963 reads as follows :— 


N otwithstanding anything contained in sub- 
section (1), in the Madras Hindu Religious 
and Charitable Endowments Act, 1959 
(Madras Act XXII of 1959), and in the 
Madras (Transferred Territory) Incor- 
porated and Unincorporated Devaswoms 
Act, 1959 (Madras Act XXX of 1959) the 
following provisions shall apply i in the case 
of lands in an iruwaram minor inam grant- 
ed for the support or maintenance of & 
religious institution or for the performance 
of a charity or service connected therewith 
or of any other religious charity— 


re ee ee 


(i#) in the case of any other land, the insti- 
tution or the individual rendering service 
shall, with effect on and from the appoint- 
ed day, be entitled to a ryotwari patta 
in respect of that land”. 


Section 8 (5) reads as follows:— 


“In the case of a minor inam held mme- 
diately before the appointed day by an 
individual on condition of rendering service 
to a religious, educational or charitable ins- 
titution, the grant of ryotwari patta under 
sub-section (1) or (2) shall be subject to 
the provisions of section 21”. 


Section 21 (7) of Act XXX of 1963 reads as 
follows j= y 
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“(a) For so long as the  service-holder 
renders the service, he shall be entitled to 
occupy permanently the lands in respect of 
which he is entitled to a patta under. sec- 
tion 8, subject, however, to the payment of 
the assessment fixed under section 16 or 
under section 16-A as the case ey be in 
respect of such lands. 


(b) If the service-holder fails to render the 
service, the prescribed officer shall, after 
such inquiry and after such notice to the 
service-holder may be prescribed in this 
behalf, notify such failure in such manner 
as may be prescribed. He shall then dec- 
lare that the service-holder’s right to occupy 
permanently the land under clause (a) 
shall cease and determine, and the institu- 
tion shall be at liberty to make such arrange- 
ment as it thinks fit for the performance 
of the service and shall be entitled to 
hold the land as its absolute property sub- 
ject, however, to the payment of the assess- 
ment fixed therefor under section 16 or 
under section 16-A as the case may be. 


Explanation I.—For the purposes of this 
section,— 


(+) service-holder includes his heirs; 


(#) non-performance of the service due to 
illness or other temporary disability shall 
not be deemed to be failure to render ser- 
vice, provided that the service-holder makes 
alternative arrangement for render- 
_ ing the service during the period of such 
illness or of other temporary disability. 


Explanation IT .—For the purposes of sub- 
sction (4) “land revenue” means the ryot- 
wari assessment including the additional 
assessment, water-cess and additional water- 
cess”. 
From the abovesaid provisions, it is clear that 
if the service-holder fails to render the ser- 
vice, the institution shall be at liberty to make 
such arrangement as it thinks fit for the 
urposes of service and shall be entitled td 
hold the land as its absolute property. 


13. On the basis of the above statutory 
provisions it was contended that service inam 
lands in respect of which a ryotwari patta has 
been granted, cannot be taken into account in 
calculating the ceiling area under the Ceiling 


_ Bet. 


T) MUTHU BHATTAR J. AUTHORISED OFFICER (L.R.) (Gokulakris knan, F.) 


14. Mr. Ratnam has cited certain decisions 
to fortify his contentions. The first of such 
decisions is the’ one reported in Radhaswami 
Charitable Society v. Authorised Officer Land 
Reforms, wherein Ramanujam, J., has 


- held:— 


“The intention of the Legislature in defin- 
ing “limited owner” is to take in only such 
persons who held lands with powers of 
alienation, etc., for a duration of their life 
and not any life interest, whatever be its 
character”. 


It is true, the will gives a right of alienation, 
but such right of alienation is only limited to 
the disposal of the property for discharging 
the debt referred to in the will.. Such a 
limited power of alienation falls short of a 
full estate, and she had no power to deal with 
the corpus of the estate except to the limited 
extent indicated above. Subject to the right 
of the testator’s widow to enjoy the property 
during his lifetime, the property has vested 
in favour of the Society even on the death of 
the testator. Radhaswami Charitable Society 
v. Authorised Officer, Land Reforms, and 
it has become the owner of the property, 
subject to the rights of enjoyment, etc., grant- 
ed in favour of the testator’s widow. The 
directions given by the testator under the will 
in this case attracted the principle of the 
decision in Lakshmana v. Rama Iyer’, and 
therefore, it has to be held that the interest 
conferred (on) the testator’s widow, is more 
like a limited estate known to English law 
than like a widow’s estate’s known to Hindu 
Law. 


15. It has therefore, to be held in this case 
that the widow of the testator who is entitled 
only to a right of enjoyment over the income 
of the properties and not entitled to any 
portion of the corpus, which stands vested 
with the society as on the date of death of 
the testator, is not a limited owner as defin- 
ed in the Act, and as such she cannot be held 
to be a person “holding” the land in question 
as contemplated in the definition of to “hold”. 





1. (1971) 84 L.W. 379: (1971) 2 M.L.J. 35: ALR. 
1971 Mad. 458. 


2. 1953 S.C.J. 420: 1953 S.O.R. 848: 
M-LJ. 834 : A.LR. 1953 S.C, 394. 


(1953) 1 
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The next decision cited by Mr. Ratnam is 
the one reported in Anjaneyalu v. Sri Venu- 
gopala Rece Mills Ltd.1, which was decided by 
a Full Bench of our High Court. Schwabe, 
C.J., has observed in that decision as 
follows :— 


“In my judgment the sale of such property 
is opposed to the nature of the interest 
affected and also is contrary to public 
policy. The right to enjoy the property 
is as long as the inamdar renders services 
in the performance of which the public 
have an interest. If the inamdar sold the 
property it is obvious that he would in all 
probability no longer perform the services; 
and further, it is quite opposed to the 
nature of his interest and duty (namely, 
that he should enjoy the produce of the land 
as salary for the public services he has to 
render) that he should sell it or alienate 
it, leaving himself without the means 
subsistence and without further interest 
in the place or in the performance of the 
services. It is also to be observed that if 
the property were sold in Anianevalu v. 
` Sri Venugopala Rice Mills Ltd.1, the pur- 
chaser would get no title of any value, for 
at any moment the pronerty might revert 
to the inamdar or the Government, as the 
case may be, when the inamdar ceases to 
render such services. Further, under 
Order 56 (1) of the Standing Orders 
of the Board of Revenue the Government 
can resume possession of a charitahle or 
relisious inam immediatelv on alienation”. 
16. The next decision cited by the learned 
counsel is the one reported in Ramanathan 
Chettiar v. Kalidasan Kavendan*?, wherein 
Venkataramana Rao, J., has stated:— 


“A mortgage of a temple service inam land 
is invalid as opposed to public policy, at 
anv rate where the morteage does not 
provide for “pavment fo the institution 
or in support of the service a sum not 
less than the net assessment of the land” 
as contemplated by Standing Order No. 54 
clause (2) of the Board of Revenue”. 


1. (1922) I. L. R. 45 Mad. 620: 15 L.W. 513 49 


«o MLL.J.477;A.LR, 1922 Mad. 197, 


2. (1936) 71 M.L.J. 398, 
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In the decision reporfed in Masumayya v. 
Official Recetver, Kurnool, a Division Bench 
of our High Court has stated thus :— 


“The learned Judges also in Anjaneyalu v. 
Sri Venugopala Rice Mills Ltd.?, have indi- 
cated their view that {f the lands are alienat- 
ed the interest of the holder, and of those 
for whom he should perform the service will 
be prejudiced. It seems to follow from 
this that if the lands are to go out of the 
control of an offictal such as the Official 
Receiver—in this case it must be remem- 
bered that the Official Receiver is a Hindu 
while the insolvent is a Mahomedan—the 
performance of the services must obviously 
be in peril. The whole trend of the autho- 
rity is that these lands not only cannot be 
alienated, but cannot be transferred from 
the holder to an official such as the Official 
Receiver”. 


In the decision reported in Gopal Naidu v. 
Special Tahsildar for Land Acquisition N. 
P., Madurai®, a Bench of our High Court 
considering a grant of land for paricharakam 
service, the conclusiveness or otherwise of an 
admission by the inamdar describing himself 
as melwaramdar and the alienability of the 
land, held: “The second claimant, appel- 
lant in App. No. 769 of 1967 is the alienee 
of both melwaram and kudiwaram regard- 
ing a portion of the acquired property. It 
is on that basis that he claims a portion 
of the comnensation. The inam was personal 
and was inalienable as it was granted for 
the performance of paricharakam service. 
The Court below failed to consider the 
_ contention urged on behalf of the Devas- 
thanam that the erant being personal for 
the performance of jpartcharakam service 
in the temnle, it was inalienable and that 
the alienee does not get anv title. That a@ 
personal service inam is inalienable is well 
settled. In Anjanevalu v. Venugopala Rice 
Mills Ltd.?, it was held that a personal inam 
for public service is not a propertv that is 
liable io attachment under section 60, Civil 





1. (1942) 2M L.J. 504 : 55 L.W. 640 : I.L.R. (1943) 
Mad. 349 : A.I.R. 1943 Mad. 72. 

2. ILL.R. (1922) 45 Mad. 620:15 L.W. 513: 42 
M.LJ. 477: A.ILR. 1922 Mad. 197. 

3. (1974) 87L.W.67. 
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Procedure Code. It is pointed out that where 
the land is personal inam for public service, 
under section 6 (h) of the Transfer of Pro- 
perty Act, it is opposed to public policy and 
the transfer cannot convey any title. In 
Ramakrishamma v. Venkatasubbiah', it was 
held that the land burdened with the perform- 
ance of a service of a public nature is inalien- 
able being opposed to public policy and that 
Dasabandam inams being burdened with a 
service of a public nature are inalienable and 
cannot be sold in execution of a decree against 
the inamdar. In Masumayya v. Official Recei- 
ver, Kurnool, the question arose whether, on 
the adjudication of the holder of à certain 
inam as an insolvent, the inam land would vest 
in the Official Receiver. The question was 


„answered in. the negative, holding that sych 


land not only could not be alienated, but 
could not be transferred from the holder to 
the Official Receiver. In Ramanathan Chet- 
tiar v, Kalidasa Kavandam}, it was held that 
the mortgage of a temple service therefore, 
invalid. The counsel appearing for the second. 
claimant, who claims to have acquired title 
as an alienee from the descendants of the 
original grantee, has no valid title to the 
acquired property -and is, therefore, not 
entitled to claim a share in the compensation. 


17. An extent of 44.70 acres of land includ- 
ed by the authorities below in the holding of 
the petitioner were minor inam lands and a 
ryotwari patta was granted to the petitioner 
under the Tamil Nadu Minor Inams (Aboli- 
tion and Conversion into Ryotwari) Act, 
XXX of 1963. The petitioner opposed the 
inclusion of these lands in his holding on the 
ground that he can enjoy the lands only so 
long as he continues to render services of 
sthanikam and archaka. Even though patta 
has been granted in the name of the petitioner, 
he has not paid the compensation specified in 
the Act to enable him to become the absolute 
owner of the lands. Therefore, the peti- 
tioner prays that these lands cannot be 
included in his holding and the ceiling area 
calculated. The. decisions referred to above 


1. (1934) 40 LW.918 :68 MLJ. 46:LL.R. 58 
Mad 389: A.LR. 1935 Mad. 252. 

2. 55 L.W. 640 LL.R. (1943) Mad. 349 : (1942) 
M.L.J. 504: A.I'R. 1943 Mad 72. 

3. (1936) 71 M.L.J, 398 : 44 L.W. 505: A.LR, 1936 
Mad: 459. wie waa bcd oan 
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clearly establish the inalienable nature of inam 
lands granted for rendering service. Admit- 
tedly the lands measuring 44.70 acres are ser- 
vice inam lands, even though patta has been 
granted in favour of the petitioner herein. 
Inasmuch as these 44.70 acres of lands are 
inalienable, they cannot be considered as lands 
of a person who is entitled “to hold” the same 
as provided in section 7 of the Ceiling Act. 
The lands of this nature held by a person can- 
not come under the definition of section 5 (19) 
of the Ceiling Act, since he, who is holding 
stich service lands, can be considered neither 
the owner, nor a possessory mortgagee nor a 
tenant, nor an intermediary. The definition 
of ‘owner’ in section 3 (33) of the Ceiling 
Act will not also apply to a person who holds 
such service inam lands. The decisions 
referred to above support this view in toto, 
and as such the inclusion of 44.70 acres of 
land for the purpose of calculating the ceiling 
area of the petitioner’s holding, is not correct. 


18. In these circumstances, the revision is 
allowed holding that the 44.70 acres of land 
enjoyed by the petitioner as: service-holder, 
should not be taken into account for the 
purpose of fixing the ceiling area of the 


petitioner’s ‘holding. There will be no order 
i) 


R.S. Petition allowed, 


- ™ Appeal No. 
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IN THE ‘HIGH COURT OF JUDICA- 
TURE ‘AT MADRAS. 


Present:—M. M. [smal und S. awe 
Sundaram, JJ. 


The United India Fire and General Insur- 
ance Company Limited—Unit Madras 
Motor and General Insurance Company, 
Madras-14 A ppellant* 


v. 


The Union of India owning the Southern 
Railway by its General Manager, Madras-3 
and others Respondents. 


Motor Vehicles Act (IV of 1939), section 95 
(prior to amendment by Central Act LVI of 
1969), sections 94 and 96—Scope—Plaintif’s 
tractor on tts way transporting rails—Fuirst 
defendants lorry coming in opposite direc- 
tion, in overtaking a bus, dashing against the 
tractor—Damage to tractor — Negligence of 
driver (second defendant) Found Sue for 
damages against lorry owner, driver and insu- 
rance company—Insurance company held not 
liable, 


Ee, cote r yar On 21st December, 1967, the plaintiff’s trac- 


tor with trailer attached was on its way trans- 
porting rails. A lorry belonging to the first 
defendant and driven. by the second defendant 
coming in the opposite direction in overtaking 
a bus dashed against the tractor causing heavy 
damage. A suit was brought for recovery 
of damages against the first and second defen- 
dants as well as against the insurance com- 
pany. Negligence on the part of the lorry, 
driver was found to be responsible for the 
accident. The suit was decreed’as prayed 
for. In the appeal therefrom to the High 
Court by the insurance company, it was con- 
tended that at the relevant time (21st Decem- 
ber, 1967) .when the accident occurred, sec- 
tion 95 (1) (b) of the Motor Vehicles Act 
did not cover the liability for damage to any 
property of a third party, that the Act con- 
templated only the liability for the personal 
injuries of a third party, and therefore, in 
the present case, the damages claimed being 
with reference to the damage sustained by. 
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the plaintiff’s tractor and that not being cover- 
ed by section 95 (1) (b) as it then stood the 
liability in this behalf is not statutory but only 
contractual; and with reference to such con- 
tractual liability there being no privity of 
contract between the insurance company and 
the plaintiff with reference to the policy of 
insurance taken by the first defendant, the 
insurance company was not liable. The actual 
policy in the present case issued by the insu- 
ance company had however, under the Head 
‘Liability to Third Parties’ covered both the 
personal and property liability of third parties 
the former being relatable to section 95 (1) 
(b) and the latter being a contractual liabi- 
lity. On behalf of the plaintitr-respondent 
it was argued that view of section 96, even 
in respect of a non-statutory contractual liabi- 
lity, the insurer can be made liable in the 
present suit itself. 


Held: There is a distinction between the 
statutory liability as imposed by section 95 of 
the Motor Vehicles Act and the contractual 
liability as imposed by the policy of insu- 
rance as entered into between the first defen- 
dant (lorry owner) and the appellant : (the 
insurance company). Sections 94, 95 (as it 
stood prior to its amendment by Central Act 
LVI of 1969) and section 96 of the Motor 
Vehicles Act read together show that (1) No 
person can use a motor vehicle in & public place 
unless there is in force in relation to the use 
of the vehicle by that person or that other per- 
son, as the case may be a policy of insurance. 
(2) Such a policy must satisfy certain condi- 
tions; one of the conditions being the liability 
to be covered by the policy, and the liability 
so far as the present case is concerned on the 
relevant date was the liability which may be 
incurred by the insured in respect of the 
death of or bodily injury to any person aris- 
ing out of the use of the vehicle in a public 
Jace. (3) In respect of this liability, .the 
insurer has been called upon to indemnify the 
insured. (4) Section 96 is procedural in 
character, and provides for the working out 
of such indemnity by entitling the insurer 
to notice in the proceedings taken out by the 
affected party against the insured and enabl- 
ing the insurer to put forward certain specifi- 
ed defences. (5) Once a decree has been 
passed after such notice, the insurer will have 
to satisfy the decree subject to the extent of 
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financial liability undertaken by him under 
the msurance policy. [Para. 13.] 


The position of the insurer is that no decree 
can be passed against him in the proceedings 
initiated by the injured for the recovery of 
compensation against the insured, and this is 
made clear by section 96 (1) itself, where it 
talks of a judgment being obtained against 
any person insured by the policy and the 
insurer paying to the person entitled to the 
benefit of the decree any sum not exceeding 
the sum assured payable thereunder as if he 
were the judgment-debtor. Once the statute 
uses the expression “as if he were the judg- 
ment-debtor”, it is clear that really he is not 
the judgment-debtor. That means, no decree 
could be passed and is passed against the 
insurer. Notwithstanding the fact that no 
such decree is passed against the judgment- 
debtor, still in view of the obligation impos- 
ed on the insurer under sections 95 (5), 96 
(1) obliges him to pay to the person who was 
entitled to the benefit of the decree, by way 
of indemnification of the insured who is the 
actual decree-holder, any sum not exceeding 
the sum assured payable under the policy. 


[Para. 14.] 


Section 96 does not purport to extend or 
enlarge the liability of the insurer, having 
defined or limited the suit liability under sec- 
tion 95 (1). On the other hand, it expressly 
refers to “liability as is required to be cover- 
ed by a policy under clause (b) of sub-sec- 
tion (1) of section 95” and thus deals only 
with the liability covered by section 95 (1) 
(b). Section 96 is merely procedural in 
character for the purpose of working out the 
obligation imposed on the insurer that he 
should indemnity the insured in respect of 
the statutory liability covered by the insurance 
policy in terms of section 95 (5). It is not 
as if section 96 is an amendment to the Code 
of Civil Procedure, providing for a general 
procedure. Even in respect of the statutory 
liability as contemplated by section 95 (1) 
it is open to the insurer from a procedural 
point of view to put forward the contentions 
that there is no privity of contract of the 
policy of insurance against the insurer and 
the insured, and therefore the injured cannot 
institute a suit on the contract of policy of 
insurance against the insurer, and the insurer 


1] 


` will be justified in putting forward the conten- 
tion. [Para. 15.] 


In order to see that an injured is not driven 
to file a separate suit against the insurer, 
provision has been made in section 96 (1) 
and section 96 (2) for the purpose of imple- 
menting the indemnity provided for in sec- 
tion 95 (5). Sub-sections (1) and (2) of 
section 96 do not go beyond that. But for 
section 96, even with regard to the statutoryi 
‘ability, it will be open to the insurer to put 
forward the contention that the injured can- 
-not make the insurer party to the proceedings 
‘even for the purpose of ultimately working 
out the benefits of the decree which the injur- 
ed may obtain against the owner viz., the 
‘insured. But for section 96, the position 
-would be that the injured will have to work 
«out his remedies against the owner of the 
-vehicle, who in turn will enforce the policy 
‘against the insurer. [Para. 15.] 


‘Case referred to:— 


Bova Chinna Mallamma v. The Hindusthan 
Ideal Insurance Company Limited, I.L.R. 
(1970) A.P. 1097. 


„Appeal against the decree dated 30th March, 
1974 of the Additional Subordinate Judge, 
‘Vellore in Original Suit No. 140 of 1969. 


‘This Appeal coming on for hearing on 
Monday, the 3rd of July, 1978, Tuesday, the 
-4th day of July, 1978 and this day, the Court 
‘delivered the following judgment: 


K. C. Srinivasan, for Appellant. 
P. S. Srisailam, for Respondent. 
The Judgment of the Court was delivered by 


Asmail, J.—The third defendant in O.S. 
“No. 140 of 1969 on the file of the Court of' 
the Subordinate Judge, Vellore is the appel- 
lant herein. The first respondent, viz., 
‘Union of India owning the Southern Railway 
‘by its General Manager, Park Town, 
“Madras-3, instituted the suit for recovery of a 
sum of Rs. 18,323-19 being the damages 
incurred under the following circumstances: 
‘The Southern Railway owned one tractor with 
attached trailer bearing registration mark 
MYD 8748. It was the product of sy 
‘Leyland and was bought for Rs. 72,000. 

1967, the’ Railway was laying a railway “ine 
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between Salem and Bangalore. This tractor 
was used in the project for transporting rails: 
On 21st December, 1967, the tractor was on 
its way to Chandapur with a load of 25 rails. 
While so, one Deccan Express Bus came in 
the opposite direction. The allegation of 
the first respondent plaintiff in the plaint was 
that the lorry bearing registration mark 
MDJ 3588, which was owned by the first 
defendant (2nd respondent) and.was driven 
by the second defendant (3rd respondent) 
overtook the Deccan Express Bus, and in sa 
doing, dashed against the tractor and thereby ` 
caused heavy damage. This accident, accord- 
ing to the plaintiff (1st respondent), was the 
result of the rash and negligent driving of the 
lorry by the second defendant. The second 
defendant was taken into custody and was 
prosecuted for rash and negligent driving. 
He was convicted. As the tractor could not 
be driven because of the heavy damage it 
sustained, it was towed to Messrs Sundaram 
Motors Private Limited, Bangalore, who were 
the authorised dealers and engineers for 
tractors such as the one owned by the plain- 
tiff-first respondent, and it was repaired at a 
cost_ of Rs. 18,323-19. The plaintiff-first - 
respondent further stated that the first defen- 
dant’s lorry was insured with the appellant. 


2. In the written statement filed by him, 
the first defendant admitted that he was the 
owner of lorry bearing registration mark 
MDJ 3588 and that at the time of the acci- 
dent, it was driven by his driver, the second 
defendant. He, however, disputed his liability 


` to pay any damages as claimed in the plaint, 


because at the time of the accident, the lorry 
was driven at a moderate speed. - The 
Deccan Express Bus, which was running in 
front of it suddenly stopped with the result 
that the ‘second defendant had to swerve the 
lorry to the right with a view to avoiding 
collision. After it was stopped by applying 
the brakes, the plaintiff’s tractor ran and 
„collided with the lorry. The damage, accord-. 
“ing to the first defendant, was very light, and 
the repairs could have been effected by 
expending a sum of Rs. 250 only. 


3. The appellant, in his separate : written 
statement, contended that there is no privity 
-of contract between the plaintiff-first respon- 
dent on the one hand and the appellant herein 
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on the other, that there was no statutory liabi- 
lity, that the driyer of the first respondent- 
plaintif was guilty of contributory negligence 
and that the'`plaintiff’s claim was exaggerated 
and had no basis. The appellant also contend- 
ed that the suit was barred by time. ` 


-4, The second defendant, who appeared in 
person, made an endorsement on the back 
of the plaint stating that he had no objection 
for a decree being passed against him. 


5. On these pleadings, the following issues 
' were framed ‘for trial: 


1. Whether MDJ 3588 was driven rashly 
and negligently and dashed against the plain- 
tiff’s tractor—trailer causing damages as 
alleged? 

2. Did plaintiffs vehicle collide with the 
lorry MDJ 3588 when it was allegedly statio- 
nary at the extreme right of the road as 
alleced by the Ist defendant? 


3. Deleted. 
4. Deleted. 
5. Was the plaintiffs driver guilty of con- 


tributory negligence -as pleaded by 3rd defen- 
dant?” 


6. Which of the defendants are liable and 
to what sum in damages to the plaintiff? 
7. Is the suit barred by limitation? 

8. Whether there is no cause of action 
against 3rd defendant? 


9. What is the extent of the damage sus- 
tained to the plaintiff's vehicle and what are 
the expenses necessary to repair it? 


10. Deleted. 

11. Deleted. 

12. Deleted. d - 
13. Deleted. ' 
14. Deleted. ` 

15. Deleted. 

16. Whether the suit is “maintainable with- 


out details of claim for Rs. 18,323-19 being 


given? 
`17. To what relief, is the plaintiff entitled? 
6. By his judgment and ‘decree dated 30th 


March, 1974, the learned Additional Subordi- 
nate Judge, Vellore, held that -the accident 
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took place as a result of the rash and negli- 
gent driving of the first defendant’s lorry by, 
the second defendant, and, therefore, the first 
defendant was liable. He also held that the 
expenses of Rs. 18,323-19 incurred by the 
first respondent for repairing the tractor has. 
been proved. He further held that there 
was no evidence to show that there was any 
contributory negligence on the part of the 
driver of the tractor. He negatived the con- 
tention of the appellant herein that -because- 
of want of privity of contract, he would not: 
be liable to pay damages to the first respon- 
dent herein. In the result, the suit was de- 
creed as prayed for. It is against this judg- 
ment and decree that the third defendant in 
the suit, viz., the Insurance Company, has- 
filed the present appeal. Thus, the decree 
against the defendants 1 and 2 has become- 
final. 


7. Mr. K. C. Srinivasan, the learned counsel: 
for the appellant, addressed only two argu-- 
ments. One was there was no negligence on. 
the part of the second defendant (third res- 
pondent), viz., the driver of the lorry owned: 
by the first defendant (second respondent). 
The second was that no decree can be passed' 
against the appellant since there was no pri- 
vity of contract between the plaintiff-first: 
respondent and the appellant with reference 
to the policy of insurance taken by the first: 
defendant-second respondent with the appel- 
lant herein. 


8. As far as the first point is concerned, that: 
need not detain us. The second defendant,. 
the driver of the lorry, as we have pointed’ 
out already, appeared in person and made an: 
endorsement on the back of: the plaint to the 
effect that he has no objection to the decree 
being passed against him. Secondly, the said 
second defendant was not examined to show 
that he was not rash and negligent in driving: 
the lorry. Thirdly, the second defendant was. 
prosecuted and convicted for rash and negli- 
gent driving. Fourthly, the location of the- 
vehicles immediately after the occurrence of` 
the accident clearly established that the acci- 
dent should have happened only because of 
the rash and negligent driving of the second’ 
defendant. In view of the clinching circum-- 
stances establishing the rash and negligent 
driving on the part of the second defendant, 

the learned counsel for the appellant himself 
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did not seriously pursue the first point, with 
the result we confirm the conclusion of the 
learned Subordinate Judge that the accident 
was the result of rashness and negligence on 
the part of the second defendant in driving 
the lorry of the first defendant. 


9. That takes us to the second point, viz., 
that there being no privity of contract 
between the plaintiff and the Insurance Com- 
pany, could the Insurance Company be made 
liable by passing a decree against it in a suit 
instituted by the plaintiff for recovery of 
damages? It may be pointed out that the 
decision of the learned Judge on this point 
does not appear to be very clear. He had not 
borne in mind the distinction between the 
statutory liability as imposed by section 95 
of the Motor Vehicles Act, 1939, and the con- 
tractual liability as imposed by the policy of 
insurance entered into between the first 
defendant and the appellant herein. The 
learned counsel: for the appellant contended 
that at the relevant time, the statute had con- 
templated there being a policy of insurance 
covering only the liability for the personal 
injuries of a third party, and not the liability 
for damages caused to the property of a third 
party, and, therefore, in the present case, the 
damages claimed being with reference to the 
damage suffered by a tractor belonging to the 
first respondent-plaintiff and that not being 
covered by section 95 (1) (b) of the Motor 
Vehicles Act, the liability in this behalf is not 
statutory, but only contractual, and witk re- 
ference to such a contractual liability there is 
no privity of contract between the appellant 
and the plaintiff-first respondent. In sup- 
port of this contention, he also relied on a 
decision-of Mohan, J., dated 25th April, 1977 
in A.S. No. 5 of 1973 (M|s. Sri A. Rama- 
moorthy and another v. S. Ganapathy Nadar 
and another), which fully ‘supports his con- 
tention. 


10. As far as the statutory provisions are 
concerned, Chapter VIII of the Motor Vehi- 
cles Act, 1939, deals with the insurance of 
motor vehicles against third. party risks. 
Section 95, in so far as it is relevant, as it 
stood prior to its amendment by Central Act 
LVI of 1969, stated as follows: ` 


“95. (1) In order to comply with the 
requirements of this Chapter, a policy of 
Insurance must be a policy which— 
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(b) insures the person ór classes of per- 
_ sons specified in the policy to the extent 
specified in sub-section (2). 


(i) against any liability which may be in- 
curred by him in respect of the death of or 
bodily injury to any person.” 


Only by the amendment of the year 1969, 
after the words “any person”, the following 
words were added: 


“or damage to any property of a third party 
caused by or arising out of the use of the- 
vehicle in a public place.” 


Thus, on 21st, December, 1967, when the acci- 
dent occurred in the present case, section 95 
(1) (b) of the Act did not cover the liability: 
for damage to any property of a third party 
caused by or arising out of the use of the 
vehicle in a public place and it covered only a 
liability which may be incurred by the insurer 
in respect of the death of or bodily injury” 
to any person. In the present case, the 
damage being to the tractor of the plaintiff-- 
first respondent, the liability with reference 
thereto was not covered by section 95 (1) 
(b) at the relevant time. It is only on this. 
basis the learned counsel contended that the- 
statute itself not imposing -any such liability,. 
the plaintiff-first respondent cannot claim a 
decree against the appellant in this behalf. 
It is this view that was upheld by Mohan, J.,. 
in the judgment referred to above. 


11. However, in the present case, the actual 
policy issued by the appellant herein (marked 
as Exhibit B-7) clearly covers both the per- 
sonal and property liability in respect of third? 
parties. The policy states: 


“Section I[l—Liability to third parties. 


1. Subject to the Limits of Liability the- 
Company will, indemnify he insured’ 
against all sums including claimant’s cost 
and expenses which the Insured shall be-- 
come legally liable to pay in respect of— 


(+) death of or bodily injury to any per- 
son caused by or arising out of the use 
(including the loading andlor unloading) 
‘of the Motor Vehicle.” 
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(#) damage to property caused by the use 
(including the loading andlor unloading) 
of the Motor Vehicle.” 


However, the liability shown as 1 (4) im sec- 
tion II will be a statutory liability with refer- 
‘ence to section 95 (1) (b) and the liability 
shown as 1 (#) in section II will be a con- 
‘tractual liability. The question that arises 
for consideration is, will the considerations 
which apply to the statutory liability covered 
by 1 (i) in section II apply to the contrac- 
tual liability covered by 1 (#) in section II? 


12. The learned counsel for the plaintiff- 
first respondent very strenuously contended 
that in view of the provisions contained in 
section 96 of the Act, even in respect of a 
contractual liability, the insurer can be made 
liable in this suit itself. For the purpose 
of understanding the arguments, it is necessary 
to refer to one or two statutory provisions. 
Section 94 of the Act provides for the neces- 
sity for insurance against third party risk. 
‘Section 94 (1) of the Act states: 


“94, (1) No person shall use except as 
a passenger or cause or allow any other 
person to use a motor vehicle in a public 
place, unless there is in force in relation to 
the use of the vehicle by that person or 
that other person, as the case may be, a 
policy of insurance complying with the 
requirements of this Chapter.” 


‘Having thus provided for the necessity for 
insurance, section 95 deals with the require- 
ments of policies and limits of liability. As 
we have pointed out already, on the date when 
-the accident took place, i.e., on 21st December, 
1967, section 95 (1) (b) (i) provided for a 
liability which may be incurred by an insurer 
in respect of the death of or bodily injury 
to any person, and did not actually provide 
for the liability in respect of the damage to 
any property of a third party. It is against 
the background of sections 94 and 95, we 
shall have to consider the scope of section 96. 


13. Before “actually referring to the provi- 
‘sions contained in section 96, it is necessary 
to refer to sub-section (4) and sub-sec- 
tion (5) of section 95 itself. Sub-sec- 
-tion (4) of section 95 provides: 
“(4) A policy shall be of no effect for the 
purposes of this chapter unless and until 
there is issued by the insurer in favour of 
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the person by whom the policy is effected 
a certificate of insurance in the prescribed 
form and containing the prescribed parti- 
culars of any conditions subject to which 
the policy is issued and of any other pre- 
scribed matters; and different forms, parti- 
culars and matters may be prescribed im 
different cases”. 


Sub-section (5) reads: 


“(5) Notwithstanding anything elsewhere 
contained in any law, a person issuing @ 
policy of insurance under this section shall 
be liable to indemnify the person or classes 
of persons specified in the policy in respect 
of any liability which the policy purports to 
cover in the case of that person or those 
classes of person”. 


Thus, sections 94 and 95 provide for the 
necessity for taking out a policy and the 
requirements of such policy and the liability 
that should be covered by the policy, and also 
impose an obligation on the insurer to indem- 
nify the person or classes of persons specified 
in the policy in respect of any liability which 
the policy purports to caver in the case of that 
person or those classes of persons. It is 
against the backgound ' of this position we 
shall have now to see what section 96 provides. 


Sub-section (1) of section 96 states: 


“96 (1). If, after a certificate of insu- 
rance has been issued under sub-section’ (4) 
of section 95 in favour of the person by 
whom a policy has been effected, judgment in 
respect of any such liability as is’ required 
to be covered by a policy under clause (5) 
of sub-section (1) of section 95 (being a 
liability covered by the terms of the policy) 
is obtained against any person insured by 
the poliéy, then; notwithstanding that the 
insurer may be entitled to avoid or carcel 

_ or may have avoided or cancelled the 

- policy, the insurer shall, subject to the 
provisions of this section, pay to the person 
entitled to the benefit of the decree any 
sum not exceeding the sum assured payable 
thereunder, as if he were the judgment-deb- 
tor, in respect of the liability, together with 
any amount payable in respect of costs and 
any sum payable in respect of interest on 
that sum by virtue of any enactment rela- 
‘ting to interest on judgments”. 


1 


Sub-section (2) of section 96, so far as is 
relevant for the purpose of this case, reads: 


“(2) No sum shall be payable by an 
insurer under sub-section (1) in respect of 
any judgment unless before or after the 
commencement of the proceedings in which 
the judgment is given the insurer had notice 
through the Court of the bringing of the 
proceedings, or in respect of any judgment 
so stayed thereon pending an appeal and an 
insurer to whom notice of the bringing of 
any such proceedings is so given shall be 
entitled to be made a party thereto...... we 


Having made such a provision, sub-section (2) 
enables the insurer so made a party to defend 
the action on the grounds enumerated in the 
sub-section. Thus, if we read sections 94, 
95 and 96 together, the consequences are :— 
(1) No person can use a motor vehicle in a 
public place unless there is in force in rela- 
tion to the use of the vehicle by that person 
or that other person, as the case may be, a 
policy of insurance. (2) Such a policy must 
satisfy certain conditions, one of the conditions 
being the liability to be covered by the policy, 

d the liability so far as the present case is 
concerned on the relevant date was the liabi- 
lity which may be incurred by the insured in 
respect of the déath of or bodily injury to any: 
person arising out of the use of the vehicle in 
a public place. (3) In respect of this liability, 
the insurer has been called upon to indemnify 
the insured. (4) Section 96 is procedural 
in character, and provides for the working 
out of such indemnity by entitling the insurer 
to notice in the proceedings taken out by the 
affected party against the insured and enabling 
the insurer to put forward certain specified 
defences. (5) Once a decree has been passed 
after such notice, the insurer will have~ to 
satisfy the decree subject to the extent of 
financial liability undertaken by him under the 
fnsurance policy. 


14. In our opinion the position of the insurer 
is made clear, vig., that no decree can be 
passed against such insurer in the proceedings 
initiated by the injured for the recovery of 
compensation against the insurer, and this is 
made abundantly clear by section 96 (1) itself, 
where it talks of a judgment being obtained 
against any person insured by the policy and 
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the insurer paying to the person entitled to}! 
the benefit of the decree any sum not exceed- | 
ing the sum assured payable thereunder as if} 
he were the judgment-debtor. Once the 
statute uses the exprssion ‘ ‘as if he were the 
judgment-debtor”, it is clear that really he is 
not the judgment-debtor. That means, no 
decree could be passed, and is passed against 
the insurer. Notwithstanding the fact that no} 
such decree is passed against the insurer, and, 
therefore, the insurer is not a judgment- f 
debtor, still in view of the obligation imposed 
on the insurer under section 95 (5), sec- 
tion 96 (1) obliges him to pay to the person 
who was entitled to the benefit of the decree, | 
by way of indemnification of the insured, | 
who is the actual decree-holder, any sum not 
exceeding the sum assured payable under the 


Policy. 





15. However, the argument of Mr. Srisailam, 
the learned counsel for the first respondent- 
plaintiff is that section 96 (1) is not subject- 
to the limitations of section 95 (1). Accord- 
ing to the learned counsel, section 96 (1) 

applies not merely to the statutory liability} 
provided for in section 95 (1), but it applies} 
even to contractual liability. We are unable} 
to appreciate this argument. Section 96 does 

not purport to extend or enlarge the liability 
of the insurer, having defined or limited the 
said liability under section 95 (1). On the| 
other hand, it expressly refers to “liability as 
is required to be covered by a policy under, 
clause (b) of sub-section (1) of section 95”, 

and thus deals only with the liability covered’ 
by section 95 (1) (b). As we have pointed’ 
out already, section 96 is merely procedural 

in character for the purpose of working out 

the obligation imposed on the insurer that he 
should indemnify the insured in respect of 

the statutory liability covered by the insurance 
policy ‘in terms of section 95 (5). Tt is not}! 
as if section 96 is an amendment to the Code, 
of Civil Procedure, providing for a general|l 
procedure. Even in respect of the statutory], 
liability as contemplated by section 95 (1), ith 
is open to an insurer from a procedural point 
of view to put forward the contention that 

there is no privity of contract between the}! 
injured and the insurer, and, therefore, the 
injured cannot institute a suit on the contract 
of the policy of insurance against the insurer, 
and the insurer will be justified in putting 
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forward that contention. In order to see that 
an injured is not driven to file a separate suit 

inst the insurer after having first obtained 
a decree against the insured, provision has 
‘been made in sections 96 (1) and 96 (2) for 
ithe purpose of implementing the indemnity 
‘provided for in section 95 (5). Sub-sec- 
tions (1) and (2) of section 96 do not go 
Jbeyond this. But for section 96, even with 
‘regard to the statutory liability, it will be 
open to the insurer to put forward the conten- 
\tion that the injured cannot make the insurer 
4a party to the proceedings even for the pur- 
pose of ultimately working out the benefits of 
the decree which the injured may obtain 
against the other, vis., the insured. But for 
[section 96, the position would be that the 
injured will have to work out his remedies 
fresins the owner of vehicle, who in turn will 
enforce the policy against the insurer. That 
being the result of the legal position as well 
as the statutory provisions, we are unable to 
appreciate the argument of the learned 
counsel for the first respondent-plaintiff that 
the first respondent-plaintiff was entitled to 
obtain a decree against the insurance company. 


16. This position can be usefully contrasted 
with the position resulting from the change 
of the law in constituting Claims Tribunals for 
adjudicating such claims. Section 110-B of 
the Act provides: 





“110-B. On receipt of an application for 
compensation made under section 110-A, 
the Claims Tribunal shall, after giving the 
parties an npportunity of being heard, hold 
an enquiry into the claim and may make 
an award determining the amount of com- 
‘pensation which appears to it to be just 
and specifying the person or persons to 
whom compensation shall be paid; and in 
making the award the Claims Tribunal shall 
specify the anrount which shall be paid by 
the insurer or owner or driver of the vehi- 
cle involved in the accident or by all or 
any of them, as the case may be”. 


“Thus, it will be clear that this section enables 
the Tribunal to specify the amount of 
compensation to be paid ‘by the insurer 
which is incomplete contrast with the posi- 
tion which we have explained above before 
the relevant amendments were introduced 
anto the Act. 
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Mr. Srisailam very strongly relied on a 
judgment of the High Court of Andhra 
Pradesh in Bova Chinna Mallamma v. The 
Hindustan Ideal Insurance Company Limit- 
ed, Esplanade, Madras-I*, in support of his 
contention that because of section 96, even 
non-statutory contractual liability can be 
enforced against the insurer directly in a 
suit filed by a person like the first respon- 
dent-plaintiff. In that case, the suit was 
filed for recovery of damages of Rs. 3,000 
sustained by a person as a result of negli- 
gence by the driver of the motor vehicle. 
The owner of the vehicle was impleaded as 
the first defendant, the insurance company 
was impleaded as the second defendant. 
The defence of the insurance company was 
that the suit against it should be dismissed 
as there was no privity of contract between 
the plaintiff and the Insurance Company. 
The trial Court held that the plaintiff had 
no cause of action against the Insurance 
Company and that no relief could be given 
against the said company, but observed: 


“He (plaintiff) can only obtain a decree 
against the insured and execute the same 
against the 2nd defendant (Insurance 
Company) treating it as a judgment-debtor 
under the terms of section 96 of the Motor 
Vehicles Act........ a 


In view of this observation, the suit was 
dismissed against the Insurance Company. 
The first defendant alone filed an appeal. 
All the findings of the trial Court were 
confirmed, and the appeal was dismissed. 
The plaintiff herself did not file any appeal’ 
as against that part of the decree dismissing 
the suit against the Insurance Company. 
However, in the appeal preferred by the first 
defendant, he contended that there ought to 
be a decree against the Insurance Company’ 
also. But the lower appellate Court held that 
there being no privity of contract between 
the plaintiff and the Insurance Company, no 
decree could be passed against the Insurance 
Company. A second appeal against that 
judgment came up for disposal before a Bench 
of the Andhra Pradesh High Court. The 
Judgment of the Bench of that High Court 
itself states: 


ET 
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“The only point argued before us on behalf 
of the appellant is that though a decree 
‘cannot be passed strightaway against the 
second defendant alone, the Courts below 
erred in dismissing the suit against the 
second defendant”. 


After referring to some earlier decisions of 
that Court the Bench stated: 


“The principle laid down in these decisions 
is that there being no privity of contract 
between the Insurance Company and the 
third party claiming the damages, no decree 
can be passed in favour of the claimant as 
against the Insurance Company. The 
claimant should in the first instance obtain a 
decree against the owner of the vehicle and 
it is only after he is able to get such a 
decree against the insured (owner of the 
vehicle) that the said judgment can be 
enforced against the Insurance Company 
under the provisions of section 96 (1) of the 
Motor Vehicles Act as if it were the judg- 
ment-debtor. It is only for this reason that 
it was observed in the said decisions that 
the suit is not - maintainable against the 
Insurance Company. We do not understand 
the said decisions as laying down that the 
Insurance Company is not a proper party 
to the suit. Even the learned counsel for 
the appellant has not contended that he 
‘should have a decree against the Insurance 
Company also”. 


In such a context, it is difficult to appreciate 
how that decision is of any relevancy to the 
present case. In the first place, that case 
dealt with the statutory liability, vig., liability 
for personal injury to the victim of the acci- 
dent and did not concern itself with the 
damage to the property as we have in the 
present case. Secondly, in that case also, 
there was no contention put forward on be- 
half of the appellant before the High Court 
that she should have a decree against the 
Insurance Company also. In view of these 
two circumstances, we are of the opinion that 
that decision is not of any assistance to the 
first respondent-plaintiff in the present case. 
‘Consequently, we are of the opinion that the 
judgment of Mohan, J., referred to above, is 
correct, and this appeal is allowed, and the 
decree passed by the trial Court against the 
appellant herein is set aside. 


xX 
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17. We have to record with regret our 
displeasure at the manner in which the learned 
counsel for the first respondent-plaintiff 
persisted in repeating the point which we 
had told him more than once that we were 
mot accepting. We did not give any oppor- 
tunity whatever to the learned counsel to 
gather the impression that we had not under- 
stood the point urged by him. Still, the 
learned counsel took up a considerable time 


_ of the Court going on repeating what he said 


notwithstanding our telling him several times 
that no purpose whatever would be served by 
such repetition. 


18. The appellant is entitled to its costs 
from the first respondent-plaintiff. 
R.S. Appeal allowed. 


IN THE HIGH COURT OF JUDICA- 
TURE AT MADRAS. 


PRESENT:—T. Ramaprasada Rao, CJ. and 
G. -Ramanujam, J. 


S. R. Rajasekharan Appellant* 
v. 
R. Nookkandi and others 

Respondents, 


Tamil Nadu Cinemas (Regulation) Rules 
(1957), Rule 14 (2) and (3)—Grant of no- 
objection certtficate—Exchibition of cinemas— 
Objection raised by competitor of site bemg 
within prohibited distance åf measured across 
Railway line—Objection overruled—Distance 
to be measured by regular pathway only and 
not across railway line—Constitution of India 
(1950), Article 226. 


The appellant objected to the grant of a ‘no 
objection certificate’ to the first respondent for 
conducting a cinematographic exhibition after 
having obtained a ‘no objection certificate’ 
under the Tamil Nadu Cinematograph Act. 
The appellant objected on the ground that the 
projected cinema was likely to be situate with- 
in the prohibited distance thus offending the 
rule of distance provided for in rule 14 (2) 
and (3) of the Tamil Nadu Cinemas (iRegu- 
lation) Rules, 1957. The appellant’s writ 





*W.A. No. 479 of 1978. 20h September, 1978, 
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petition was dismissed on the ground that the 
rule of distance was not offended. The appel- 
lant filed this appeal. According to the appel- 
lant, the distance measured across the railway 
line, would offend the rule of distance under 
rule 14 (2) and (3). 


Held: The shortest pathway referred to in 
rule 14 (3) would not comprehend a pathway 
used by the public which would invariably 
result in trespass over public or private pro- 
perty. As Courts of law, administering law 
in its strict sense, could not make exception to 
well-known principles that no one could be 
licensed or permitted to trespass on other 
properties, whether public or private, it would 
be a travesty if the Court held that the dis- 
tance in this case had to be measured not by 
the usual general pathway, which would be 
by going around the station, but by the path- 
way which the public were using by commit- 
- ting unadulterated trespass on public pro- 
perty. As a matter of fact, the competent 
authorities had expressed the view that the 
distance between the existing touring cinema 
theatre and the proposed touring cinema, if 
measured along a pathway which was general- 
ly used by the public and which did not involve 
a trespass on railway line, would not offend 
the rule of distance. [Para. 2.] 


Appeal under clause 15 of the Letters Patent 
against the Order of Mr. Justice V. Rama- 
swami, dated 13th September, 1978 and 
made in the exercise of the Special Origi- 
‘nal Jurisdiction of the High Court in 
Writ Petition No. 3568 of 1978 present- 
ed under Article 226 of the Constitution 
of India to issue a writ of certiorari calling 
for the records of the 3rd Respondent 
in B.P.Rt. 4014 (b), dated 21st August, 
1978 and the records of the 2nd Respondent 
in Roc. No. Cl. 177405 of 1977, dated 23rd 
June, 1978 and quash the order of the 3rd 
Respondent, dated 21st August, 1978 confirm- 
ing the order of the 2nd Respondent, dated 
23rd June, 1978. 


J. Kanakaraj, for Raj and Raj, for Appellant. 
The Order of the Court was made by 


Ramaprasada Rao, CJ .—The appellant before 
us in objecting to the grant of a ‘no 
objection certificate’ to the first respondent for 
conducting a cinematographic exhibition after 
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having obtained a ‘no objection certificate 
under the Tamil Nadu Cinematograph Act. 
The appellant, who is a competitor running a 
touring cinema objected to the grant of a ‘no 
objection certificate’ to the first-respondent,. 


who is an independent touring cinema 
owner on the ground that that pro- 
jected is likely to be situate within. 


the prohibited distance thus offending the 
rule of distance provided for in Rule 14 (2) 
and (3) of the Tamil Nadu Cinemas (Regu— 
lation) Rules, 1957. The second ground of 
attack is that the first respondent originally 
gave the survey number of the property in: 
which his touring cinema is to be situate as 
one number, but later on, it transpires that 
on a subdivision a different survey number 
was given to the site on which the cinema. 
is to be located and that, therefore, there is. 
no re-application of the mind by the appro- 
priate authorities in the matter of the suita- 
bility of the site. The Collector and the 
Board, who were the competent authorities 
under the Act, made the grant in favour of 
the first respondent. This was challenged by 
the appellant under Article 226 of the Con- 
stitution before V. Ramaswami, J. The learn- 
ed Judge, after going through the records, _ 
held that the rule of distance was not offend- 
ed and that the licence was granted for the 
location of the touring cinema on site which 
was taken on lease by the first respondent 
and which was localised by the authorities, 
He, therefore, dismissed the writ petition. 
As against this, the present writ appeal has 
been filed. 


2. Mr. Kanakaraj, learned counsel for the 
appellant, strenuously contends that it is. 
common for the people in the locality, for 
whose benefit and recreational advantage the 
cinema was licensed, to use always the nearest 
pathway to the site in question by crossing the 
railway line and if the distance between the 
existing touring cinema and the proposed site 
is taken through the railway line, it would 
offend the rule of distance under rules 14 (2) 
and (3) of the above rules. Stress is made 
on the words “generally used by the members 
of the public” in rule 34 (3) and it is con- 


‘tended that wherever there is proof that the 


members of the public were using a pathway, 
whatever may be the nature of that pathway, 
it ought to.be the pathway which should be 
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reckoned for purpose of finding out the dis- 
tance contemplated in rule 14 (3). Reliance 
is placed upon the inspection report which is 
extracted in the Collector’s order which says: 


“At the time of my inspection, a large 
number of people had gathered at this site 
and made a request that they need a cinema 
nearby their huts for purposes of recreation. 
There are no habitations near about this 
site and the audience will have to go across 
the railway line from the outskirts of the 
Tuticorin village and some colonies situated 
on the same side of the railway line.” 


The inspection report, according to the 
learned counsel, lends support to his conten- 
tion that the members of the public were pass- 
ing through the railway line to reach the 
site in question and if measured in that direc- 
tion, the no, objection certificate ought not 
have been granted. There is a fallacy in this 
contention because, what is contemplated in 
tule 14 (3) is that the distance between the 
cinemas in any place or in adjacent places 
shall be reckoned along the shortest pathway, 
etc., which is generally used by the members 
of the public. It cannot be comprehended 

at the shortest pathway referred to in rule 
14 (3) would also include a pathway .used by 
the public which would invariably result in 
trespass over public or private property. It 
is not in dispute that if the contention of the 
learned counsel were to be accepted, we would 
be first licensing trespass on public property 
before we can reject the application for no 
objection certificate of the first respondent. 
‘As Courts of law, administering law in its 
strictest sense, cannot make exception to well- 
known principles that no one can be licensed 
or permitted to trespass on others properties, 
whether public or private, it would be a tra- 
vesty if we accept the contention and hold 
that the distance in this case has to be measur- 
ed not by the usual general pathway, which 
‘would be by going around the station, but by 
ithe pathway which the public were using by 
committing unadulterated trespass on public 
iproperty. It is conceded that the distance 
between the existing touring cinema and the 
proposed site if contoured through the rail- 
way line would offend the rule of distance 
but not otherwise. But as Courts cannot 
bless the action of the public in committing 
trespass on public property so as to come to 
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the conclusion whether the distance rule is 
offended or not, we are unable to accept this 
contention. As a matter of fact, the com- | 
petent authorities have expressed the view 
that the distance between the existing touring | 
cinema theatre and the proposed touring! 
cinema, if measured along a pathway which is 
generally used by the public and which does} 
not involve a trespass on railway line, would |: 
not offend the rule of distance. In these cir-" 
cumstances, we are unable to agree with the 
learned counsel on the first contention. In so 
far as the second contention is concerned, 
there is no dispute that the property was sub- 
divided after the application was made by the 
first respondent for the grant of the no-ob- 
jection certificate. At or about the time when 
the application was made, the first respondent 
gave one survey number. Later on, due to: 
sub-division and in order to localise the site 
which was taken on lease by him for purposes: 
of cinematographic exhibition, the site bore a. 
different survey number in the sense that sub- 
division number ought to have been given to: 
the parent number. That would not mean 
that the application suffers from a material’ 
defect which was not noticed by the appro- 
priate authorities. As the learned Judge has. 
pointed out, the localisation of the site was. 
made on‘the basis of the lease of the land’ 
taken by the first respondent for purpose of 
exhibition. No doubt, this leased land 
formed part of the bigger survey number, and 
afte? sub- division, it bore a number different 
from the one given by the applicant in the 
first application. This was a matter which 
was exclusively for the authorities to consider 
and they having localised the site, no objection 
can be taken at this stage by a compe- 
titor in order to undo the grant made by the 
competent authorities under the Act and’ 
approved of by this Court at the stage wher 
a rule nisi was asked for to quash the grant. 
The second objection also fails. 


3. In the result, the writ appeal is dismissed.. 
S.J. ——_—— Appeal dismissed. 


r 
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IN THE HIGH COURT OF JUDICA- 
TURE AT MADRAS. 


Present :—T. Ramaprasada Rao, CJ. 


P. M. Kuppa Sah Petitioner* 
v. 
Rajaram Sah Respondent. 


Tamil Nadu Buildings (Lease and Rent Con- 
trol) Act (XVIII of 1960) as amended by 
Act (XXIII of 1973), section 10 (3) (c)— 
Petition for eviction by landlord seeking addi- 
tonal accommodation — Physical occupation 
‘by landlord of concerned building, whether 
. sine qua non for maintainability of applica- 
tion. 


The landlord, in the instant case, gave notice 
of termination of tenancy to all his three 
tenants. On receipt of the notice, one of 
-the tenants vacated. As soon as the tenant 
vacated, the landlord put his own belongings 
in the portion and locked it up and kept it 
in his own possession and control. Finding 
-that the other two tenants did not vacate, the 
‘landlord filed the present application under 
section 10 (3) (c) of the Tamil Nadu Build- 
‘ings (Lease and Rent Control) Act, seeking 
additional accommodation. : 


a 
Held: As jurisprudence contemplates juridi- 
.cal possession as the nearest equation of 
-physical possession, in a case where the land- 
lord keeps his things in a portion of the 
“premises, vacated soon after he gave notice 
of termination of tenancy, and keeps it locked 
up under his control, and is in legal possession 
thereof, then, the intention of the landlord 
should be deemed to be to keep it in his physi- 
«cal possession, and this satisfies the require- 
-ments under section 10.(3) (c) of the Act. 
This is a case where the landlord filed the 
-application under section 10 (3) (c). This 
‘js certainly maintainable because the landlord, 
though not in physical possession, was in legal 
occupation of the portion of the building. 


[Para. 13.] 
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Cases referred to:— 


Accommodation Controller v. Rukmans 
Ammal, (1971) 84 L.W. 90: A.I.R. 1971 
Mad. 342; Rajammal v. V. T. Swami, 
(1967) 1 M.L.J. (S:N.) 46. 


Petition under section 25 of the Tamil Nadu 
Buildings (Lease and Rent Control) Act, 
1960 praying the High Court to revise the 
decree of the Court of Small Causes (IV 
Judge), Madras dated 21st July, 1976 and 
passed in H.R.A. Nos. 294 and 295 of 1975 
(H.R.C. Nos. 793 and 794 of 1973), Court 
of Small Causes (VIII Judge), Madras. 


M. Srinivasan and-D. Desikan, for Peti- 


tioner. 


The Court delivered the following 


Jupcment.—The petitioner in this civil revi- 
sion petition is the landlord. He owns pre- 
mises No. 1-A, Balakrishna Pillai New Street, 
Chintadripet, Madras-2. The respondent 
was ‘one of the tenants occupying a portion 
of the premises on a monthly rent of Rs. 15. 
A notice of determination of tenancy was 
given by the petitioner against three of his 
tenants,.who were by then occupying small . 
portions in the premises. One of the 
tenants, on the inssuance of the notice of deter- 
mination of tenancy, vacated, and the peti- 
tioner put his belongings in that portion, 
locked it up and kept it with him. There- 
after he filed two petitions against the remain- 
ing two tenants, who did not comply with his 
request for surrender of possession as asked 
for in his notice of determination of tenancy. 
H.R.C. No. 793 of 1973 was against the 
tenant who was in occupation of a portion on 
a monthly rent of Rs. 30 and H.R.C. No. 
794 of 1973 was against the present respon- 
dent. He filed the two petitions on the 
ground that both the tenants had committed 
wilful default in the payment of rents from 
November, 1972 to January, 1973. He also 
sought for the portions in the occupation of 
the two tenants for his own occupation by 
way of additional accommodation. This was 
obviously on the foot that he was in occupa- 
tion of a portion of the building which one of 
the tenants had surrendered after the peti- 
tioner had issued the notice of determination 
of tenancy. 


1] 


2. So far as the question of wilful default 
was concerned, it was denied by both the 
tenants. Their common case was that they 
did offer the rent, but, as the petitioner 
demanded enhanced rent, they refused to 
pay the same. They, however conceded that 
they did not give any reply to the notice of 
determination of tenancy issued by the peti- 
tioner. According to them, the petition was 
incompetent under section 10 (3) (c) of the 
Tamil Nadu Buildings (Lease and Rent Con- 
trol) Act, 1960, as the petitioner was residing 
in a different building and therefore he was not 
entitled to additional accommodation. They 
would say that the petitioner could occupy the 
portions which had already fallen vacant in 
the premises and that, as the petitioner’s 
‘family consisted of himself and his wife, the 
available vacant portion would be sufficient 
for him. They would also set out the dis- 
‘advantages that might be caused to them in 
the event of their being asked to surrender 
possession, and contend that the inconveni- 
ences that they are likely to suffer would out- 
weigh the advantage to be gained by the peti- 
tioner. 


KUPPA SAH J. RAJARAM 8AH 


3. The Rent Controller found, on the ques- 
tion of wilful default, that the tenants did’ 
‘commit such wilful default and disbelieved 
the story of the tenants that there was ‘a 
tender by them and that, because of the de- 
mand for enhanced rent, the landlord refused 
to receive the rents. 


4. On the other point, whether the require- 
ment of the premises by the petitioner .by 
‘way of additional accommodation was bona 
fide, the Rent Controller found that the peti- 
tion was maintainable in view of the admis- 
‘sions made by the tenants themselves that 
there is a portion which has fallen vacant in 
‘the premises, and which is in his possession 
and which would be sufficient for the occupa- 
‘tion, of himself and the members of his 
“family. He believed the landlord when he 
stated that he was occupying the portion 
‘which another tenant had vacated after he 
‘issued the notice of determination of tenancy, 
‘that he had kept-his belongings there and that 
the other portions in the occupation af the 
other two tenants, including the respondent 
herein, by way of additional accommodation 
was bona fide required by him and that the 
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tenants would not be inconvenienced. He 
further held that physical occupation by the 
petitioner of the portion which had fallen 
vacant was not necessary. 


5. On the question whether the hardship 
that might be caused to the tenants would 
outweigh the advantage which the landlord 
may gain, the Rent Controller, after holding 
that the request of the petitioner was bona 
fide, went into the question and found that 
there would not be any such inconveniences 
to the tenants. After observing that it was 
not open to the tenants to dictate to the land- 
lord as to what portion of his own building 
he requires for his own occupation, and after 
referring to the inconvenience felt by the 
landlord, who was rearing up his brother’s 
children, as he was childless himself, the Rent 
Controller was of the view that the granting 
of the prayer for additional accommodation 


of the portion in the occupation of the tenants 


would not cause hardship to the tenants. 


6. In-this view of the matter the Rent Con- 
troller ordered eviction. 


7. The Appellate Authority, while reversing 
the decision of the Rent Controller, held 
against the landlord. He accepted that the 
rents as claimed by the landlord was right, 
but would not find that there was wilful 
default in the payment of stich rent. He 
accepted the contention of the landlord that 
there was no proof of tender of the agreed 
rent, but, in his view, as the tenants had paid 
the entire arrears of rent on the first date of 
hearing and as there was some discrepancy in 
the quantum of rent payable, because of the 
confusion created by the landlord himself, 
when he issued receipts for a lesser amount, 
a liberal view should be taken and accordingly 
he held that there was no wilful default. On 
the legal objection raised, that the petition as 
not maintainable under section 10 (3) (c) 
of the Act, the Appellate Authority held that, 
unless the Jandlord was in physical occupation 
of the premises, the petition under section 
10 (3) (c) was not maintainable. It is as 
against this the present civil revision petition 
has been filed. 


8. The Appellate Authority was of the view 
that under section 10 (3) (c) of the Tamil 
Nadu Buildings (Lease and Rent Control) 
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Act, 1960, physical occupation by, the land- 
lord is an essential sine gua non for the main- 
tainability of the application. The landlord 
in this case gave a notice of termination of 
tenancy to all the three tenants. On the 
receipt of such a notice, one of the tenants 
vacated. This is not in dispute. As soon 
as the tenant vacated, the landlord put his 
own belongings in the portion and locked it 
up and kept it in his possession and control. 
Finding that the other two tenants did not 
vacate, he filed the present application under 
section 10 (3) (c) of the Act seeking for 
additional accommodation. 


9. Inter alia both the tenants objected to 
the maintainability of the application under 
section 10 (3) (c) on the ground that the 
landlord was not in physical occupation of 
a portion of the building in question. It was 
in this context that the question arose whe- 
ther the petition was maintainable without the 
landlord’ being in physical possession and 
occupation, though in corporeal possession of 
a part of the building, as already stated. 


10. When the Legislature made a distinc- 
tion between section 10 (3) (a) (i) and sec- 
tion 10 (3) (c), then the intendment of the 
Legislature in having made such a difference 
has to be found on a proper and meaningful 
understanding of the purpose for which such 
a legislative dichotomy has been created 
between the two sub-sections, sections 10 (3) 
(a) (i) and section 10 (3) (c). Whilst in 
the former case, the petitioner can seek for 
possession of the building owned by him and 
rented out’ to others on the ground that he 
requires it for the occupation of himself, his 
dependants and the members of his family, 
the latter provision contemplates that a land- 
lord can ask for his own purposes additional 
accommodation, provided that he is in occu- 
pation of a portion of the building. The 
essential difference between the two has al- 
ready been pointed out by this Court. Not- 
withstanding the fact that the Legislature 
amended section 10 (3) (a) (i) to fall in line 
with the judicial pronouncements of this 
Court, yet it did not think it necessary to 
improve upon or expand the intention and 
purpose contemplated in section 10 (3) (c). 
Under this sub-section the only requirement 
is that the landlord should be in occupation of 
a portion of the building and the additional 
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accommodation sought for is needed bona. 
fide by him. In so far as this sub-section is 
concerned, a subsidiary finding, but equally a. 
necessary one, has to be rendered by Courts. 
regarding such bona fides claimed by the land- 
lord. This ‘subsidiary bona fides’, if such 
an expression can be used, touches upon the 
hardship which a tenant might suffer by rea- 
son of the order of eviction. If the hardship. 
that is likely to be caused to the tenant out- 
weighs the advantage which the landlord might. 
obtain as a result of the same, then it is. 
necessary for the Courts to render an addi- 
tional finding on this aspect of hardship in 
favour of either the landlord or the tenant. 
These are the essential differences between 
section 10 (3) (a) (i) and section 10 (3) 
(c) of the Act. 


11. In the light of this, the contention 
regarding the non-maintainability of the appli-- 
cation has to be considered. It is admitted 
that the portion which the quandom tenant 
vacated, when notice of determination of 
tenancy was given, was occupied by the land- 
lord, who put his belongings there and locked’ 
it up. The question is whether such & posses-- 
sion is sufficient under section 10 (3) (¢) or 
physical, occupation is a primary necessity. 
That possession is nine points of law is an 
ancient adage in jurisprudence. Possessiom 
may be physical possession or juridical pos-- 
session. It is common ground that the land-- 
lord kept the premises vacant for one year 
and suffered loss of rent towards such por- 
tion of the building. He also took the ancil- 
lary precaution of keeping his belongings there- 
and kept it locked up throughout. 


12. In Accommodation Controller v. Ruk- 
mani Ammal, a Division Bench of this Court,. 
approving of the view of Srinivasan, J., 
interpreted section 3 (10) (c) of the Act in. 
a liberal fashion, and held that even “occu- 
pation for purposes of section 3 (10) (c) of 
the Act may well be occupation, where the 
owner resides in a portion of the house off 
and on and most of the time keeps it locked. 
The question is one of intention as disclosed’ 
by the act of user of the portion of the house. 
“Occupation may, no doubt, be physical, but 
it dees not follow that the owner should’ 


1. (1971) 84 L.W. 90 : A.LR. 1971 Mad. 342. 
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actually reside in a portion of the house all 
the 24 hours in & day. It will be such occu- 
pation, if, intending to reside in the house, 
the owner keeps a-portion therein locked, so 
that when the opportunity or necessity arises, 
the portion may be free for use by him or 
her”. The Division Bench affirmed the judg- 
ment of Srintvasan, J. Srinivasan, J., had 
observed : 


“Tt may be that a person, who does not 
choose to reside permanently in, one place 
may keep a part of his premises always 
available for his occupation and occupy it 
from time to time. That will be just as 
much occupation as occupation for all the 
time permanently by the owner. This pro- 
vision is a new one, which did not find place 
in the old Act. If one can imagine the 
reasons which led to the introduction ‘of this 
clause, it may well be that the Legislature 
intended that when the owner is himself in 
occupation of a part of the building, the 
choice of a tenant in respect of the part 
of the building should be left to him. Cases 
have not infrequently arisen under the old 
Act where the Accommodation Controller 
has thrust upon a landlord a tenant of a 
telirious persuasion and practices different 
from that of the owner, who was also occu- 
pying the building. This undoubtedly led 
to considerable hardship on the part of the 
landlord and it is presumably to avoid such 
situations that a provision of this kind has 
been enacted.” 


The view of Alagiriswami, J., that the owner 
should be in physical occupation of the build- 
ing was thus not approved by the Division 
Bench. This view of Alagiriswami, J., in 
Rajammal v. V. T. Swami, is therefore no 
longer good law. 


13. We have already expatiated on the 
‘difference in the text of section 10 (3) (a) 
(i) and section 10 (3) (c) of the Act. -As 
jurisprudence contemplates juridicial posses- 
sion as the nearest equation of physical. 
ossession, I am of the view that, in a case 
here the landlord keeps his things in a por- 
tion of the premises, which was vacated after 
e gave notice of termination of tenancy, and 


1. (1967) 1 MLL.J. 46 (S.N.) 
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keeps it locked up and under his control, and 
is in legal possession thereof, then it should 
be held that the intention of the landlord 
was to keep it in his physical possession, and 
this satisfies the requirements under ‘sec- 
tion 10 (3) (c) of the Act. 


14. There may be a case where the landlord, 
after giving notice of determination of 
tenancy, and, finding that only one among 
the three tenants has vacated, may out of 
necessity shift himself to that portion which 
has fallen vacant. In such a case the 
the request of the landlord to evict the 
tenants may also be considered under sec- 
tion 10 (3) (c). There is nothing in law 
which prohibits the invocation of section 10 
(3) (c) in such circumstances. A debate, 
however, is possible in a case where the land- 
lord has already initiated, proceedings for 
eviction of the tenants under section 10 (3) 
(a) after issuing a notice of determination 
of tenancy. - He might have occupied a 
portion of the building physically after one of 
the tenants had vacated the portion after such 
a noticeʻof determination of tenancy. Then 
the question would be whether the application 
originally filed under section 10 (3) (e) (i) 


may also be considered along with the applica- 


tion under section 10 (3) (c) subject, how- 
ever, to the prescription under section 10 (3) 
(¢) being satisfied. As subsequent events 
can also be taken into consideration without 
the same being ignored, for all purposes, it is 
possible for Courts to consider such a situa- 


tion under section 10 (3) (c) of the Act also. ` 


No doubt, it has to be found whether the 
landlord requires the premises for his occupa- 
tion, and whether the hardship that might be 
caused to the tenant would or would not 
outweigh the convenience of the landlord. 
This is a case where the landlord filed the 
application under section 10 (3) (ce). This 
“is certainly maintainable, because the landlord, 
though not in physical occupation, was in legal 
occupation of a portion of the building, I am 
therefore unable to agree with the conclusion 
of the Appellate Authority that the applica- 
tion was not maintainable. ae 


15. The Rent Controller, though not express- 
ly, but by necessary implication, has also 
found that the tenant would not ‘be hard but, 
if he was asked to vacate the portion. What 


- 


#16. 


17. 


502 ° 

was urged, however, was that the landlord 
could have occupied the portions which had 
by then fallen vacant, instead of troubling 
the tėnants. It is by now well-established 
by a’series of decisions of this Court—which 
is not disputed either—that it is not for the 
tenant to dictate as to what portion the land- 
lord should require for his own purpose. 
This aspect, however, weiged with the Appel- 
late Authority. The landlord’s case is that 
he has a family of his own, though he by 
himself has no children. He would say that 
his brother’s children are being maintained by 
him, and that he requires the portion in the 
occupation of the. tenant for himself. The 
Appellate Authority would say that the tenant, 
who was in occupation of the premises for 
several years, cannot find any alternative 
accommodation of a similar type anywhere 
else. He also felt that the portion which had 
fallen vacant would be sufficient to accommo- 
date the petitioner and his family. It was in 
those circumstances that the Appellate Autho- 
rity held that the hardship that was likely to 
to be caused to the tenants in the event of an 
order of eviction being passed against them 
would certainly outweigh the advantage that 
was likely to accrue in favour of the landlord. 
He therefore reversed the finding of the Rent 
Controller on this aspect also. 


I am unable to agree, having regard to 
the view of this Court that it is not for the 
tenant to dictate as to what should be the 
requirement of the landlord. It is a decision 


‘entirely with the landlord, which a tenant 


cannot object to. 


The other reason given by the Appellate 
Authority, that the tenant was in occupatioa 
for a number of years, and that he could not 
find an alternative accommodation of a similar 
type elsewhere, would amount to begging the 
question. The landlord in the instant case 
has explained his need and necessity. The 
Rent Controller has held that no hardship, as 
suggested, would be caused to the tenant. 
Merely because it will be difficult for the 
tenant to secure an alternative accommodation 
of a similar type, it cannot be said that the 
hardship that might be caused to him would 
outweigh the advantage to the landlord. This 
“subsidiary bona fides”, contemplated under 
section 10 (3) (c) proviso should be viewed 
in a reasonable fashion. A priori considera- 
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tion, such as the non-availability of similar 
accommodation, cannot be a guide, and the 
only guide, to come to the conclusion that the 
hardship would be more to the tenant. As 
the Appellate Authority has not given any 
reason to differ from the Rent Controller, 
who had found that such a hardship to the 
tenant would not outweigh the advantage to 
the landlord, the ultimate conclusion of the 
Appellate Authority is also not sustainable. 


18. I am‘not inclined to disturb the finding 
of the Appellate Authority on the question 
of wilful default. No doubt there was some 
confusion because of the attitude of the land- 
lord himself when he issued receipts for a 
lesser amount for a few months prior to 


the institution of the petition. In any 
event, as there is no apparent error or 
any other irregularity in the exercise 


of jurisdiction by the Appellate Authority, the 
contention of the landlord, that there was. 
wilful default, has to fail. 


19. The legal contention failing, and as the 
landlord has established that he requires the 
premises in the occupation of the respondent 
bona fide for his own purposes, and as he has 
also satisfied the other requirements as to 
“subsidiary bona fides”, and, as in my view, 
the hardship to the tenant would not outweigh 
the advantage to the landlord, in the circum- 
stances of the case, the civil revision petition 
is allowed, the order of the Appellate Autho- 
rity is set aside, and an order of eviction is 
passed against the respondent-tenant, who 
shall deliver possession of the portion in his 
occupation within three months from this 
date. There will be no order as to costs. 
This Court records with appreciation the 
assistance rendered by Mrs. Gomathi, appoint- 
ed amicus curtae. 


R.S. Petition allowed - 


I] KUPPA PANDITHAN J. MARUDHACHALA PANDITHAN (Ramanujam, F.) « 


IN THE HIGH COURT OF JUDICA- 

TURE AT MADRAS. i 

PRESENT :—G. Ramanujam, J. 

Kuppa Pandithan Petitioner* 

v. 

Marudhachala Pandithan and others 
Respondents. 


Tamil Nadu Buildings (Lease and Rent Con- 
trol) Act (XVIII of 1960), section 10 (2) 
(i), section 10 (3) (a) (i)—Petition for evic- 
tion—Wiful defauli—Owner’s occupation — 
Subletting unauthorised — Eviction ordered 
both by Rent Controller and Appellate Autho- 
` rity — Revision by tenant—Tenant dispyting 
title of landlord—Rent Controllers jurisdic- 
tion io decide dispute whether bona fide — 
Need not refer to civil Court in all cases. 


The landlord filed a petition for eviction 
on the grounds of wilful default in payment 
of rent being required for owner’s occupa- 
tion and unauthorised subletting by the tenant. 
The tenant contended that he had lent 
Rs. 3,100 to the landlord on the specific under- 
standing that he could occupy the building 
till the debt was discharged and questioned 
the landlord’s requirement of the building for 
his own occupation. The Rent Controller as 
well as the Appellate Authority ordered evic- 
tion. The tenant filed a revision. According 
to the tenant there was no relationship of 
landlord and tenant and the Rent Controller 
ought to have referred the matter to a civil 
Court. 


Held: It is not as if in every case where the 
tenant merely alleged that he was not a tenant, 
the’matter should end there and the Rent 
Controller had no jurisdiction to decide the 
question. Such an incidental question had to 
be decided by the Rent Controller before he 
passed an order of eviction against the tenant 
and, therefore, on such a question the parties 
could not be referred to a civil Court. 

In this case, no document had been produced 
to prove that the lending was on condition 
of the petitioner being allowed to continue in 
the premises till the money was repaid by the 
landlord. Even assuming that the petitioner 
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chad lent the sum of Rs. 3,100 to the first 


respondent (landlord), still that would not: 
stand in the way of the first respondent get- 
ting an order of eviction. [Para. 5.] 


Petition under section 25 of the Tamil Nadu 
Buildings (Lease and’ Rent Control) Act 
(XVIII of 1960), as amended by Act 
(XXIII of 1973) praying the High Court to 
reyise the Order of the Court of the Appel- 
late Authority (Sub-Court), Udumalpet, dated 
25th January, 1978 and made in R.C.A. 
No. 34 of 1977 (R.C.O.P. No. 15 of 1977 
on the file of the Rent Controller), District 
Munsif, Udumalpet. 


Pathy and Sundaram, for Petitioner. 
The Court delivered the following 


JupGMENT.—The petitioner is the tenant 
against whom an eviction petition was filed by 
the first respondent claiming to be the land- 
lord. ` 


2. The grounds on which eviction was sought 
are threefold: (1) that the petitioner has. 
wilfully defaulted in the payment of the rent 
due by him; (2) that the first respondent as 
owner requires the premises for his own occu~ 
pation; and (3) that the petitioner has’ sub- 
let the premises unauthorisedly to respondents 
2 and 3 herein without the written consent 
of the landlord. 


3. The eviction petition was resisted by the 
petitioner on various grounds. The peti- 
tioner’s case is that there is no relationship of ` 
landlord and tenant between him and the first 
respondent in respect of the property in his. | 
occupation and, therefore, he is not liable to 
pay any rent for such occupation. He also con- 
tended that he has lent a substantial sum of 
Rs. 3,100 to the first respondent on the speci- 
fic understanding that he will be allowed to 
occupy the building till the said debt is dis—’ 
charged, and, therefore, there is no question 
of his paying any rent to the first respondent. 
He also denied that the first respondent re- 
quires the premises bona fide for his own 
occupation. As regards the question of sub- 
letting also,- the petitioner denied the factum 
of subletting. 


4. The Rent Controller as well as the Appel- 
late Authority have however upheld the case 


e 
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of the first respondent and held that the three 
grounds of eviction put forward by him had 
been established. In that view, the eviction 
order has been passed against the petitioner. 


5. The petitioner now contends before this 
‘Court that when the tenant specifically pleads 
that there is no relationship of landlord and 
‘tenant, the Rent Controller has no jurisdiction 
+o decide that question and the matter should 
have been referred to the civil Court. The 
-provisions of the Rent Control Act provide 
that whenever there is a bona fide dispute as 
to title, the parties have to be referred to a 
civil Court and the Rent Controller cannot 
.decide the dispute as to title to the property. 
But in this case, the dispute is as regards the 
relationship of landlord and tenant between 
the petitioner and the first respondent and 
such a dispute can be decided only by the 
Rent Controller. That is an incidental ques- 
tion to be decided by the Rent Controller 
-while deciding the question as to whether the 
erounds for eviction had been established. 
It is not as if in every case where the tenant 
merely alleges that he is not a tenant, the 
jmatter should end there and the Rent Con- 
roller has no jurisdiction to decide the ques- 
ion. I am of the view that such an inciden- 
|tal question has to be decided by the Rent 
Controller before, he passes an order of evic- 
tion against the tenant and, therefore, on such 
a question the parties cannot be referred to 
Ja civil Court. The other contention by the 
learned counsel for the petitioner is that so 
long as-the amount lent by him to the land- 
lord is outstanding, he cannot be evicted from 
the premises as the understanding at the time 
of the lending was that he will be allowed to 
‘continue till the amount is repaid. But in 
jthis case, no document has been produced to 
` «prove that the lending was on condition of 
the petitioner being allowed to continue in 
ithe premises till the money is repaid by the 
landlord. “Even assuming that the petitioner 
has lent the sum of Rs. 3,100 to the first res- 
pondent as alleged, still that will not stand in 
the way of the first respondent getting an 
order of eviction. If really the petitioner 
had lent a sum of Rs. 3,100 as alleged by 
him it is open to him to recover the same by 
taking aporopriate Court proceedings. But 
+hat is not a ground for refusing an order of 
eviction especially when there is no evidence 
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worth acceptance to the effect that the peti- 
tioner lent the said sum to the first respon- 
dent on condition that he should be allowed 
to continue in the premises till the amount is 
returned. In this view of the matter, I see 
no reason to interfere with the findings ren- 
dered by the authorities below. : 


6. The revision petition is, therefore, dis- 
missed. 


7. The petitioner is, however, granted three 
months’ time from this date for vacating on 
condition of his depositing with the Rent Con- 
troller or paying directly to the first respon- 
dent of sum of Rs. 150 representing three 
months’ rent within two weeks from this date. . 


S.J. Petition dismissed. 





IN THE HIGH COURT OF JUDICA- 
TURE AT MADRAS. 


Present:_—T. Ramaprasada Rao, CJ. 


P. V. Subbu Chetty and Sons 
Petitioner* 


Uv. 


M|s. Madras Stainless Emporium (Regd.) 
and another .. Respondets. 


Tamil Nadu Buildings (Lease and Rent Con- 
trol) Act (XVIII of 1960) as amended by 
Act (XXIII of 1973), setions 10 (2) (ï) 
(a) and 10 (2) (iv)—Parinership consisting 
of mother aad sons carrying on business in 
the premises—Dissolution of partnership — 
One partner continuing to stay in the premi- 
ses and carrying on business under a differ- 
ent name—Payment of rent by the new firm 
— Petition for eviction by landlord on the 
ground of sub-letting and wilful default, if 
lies. 


Under section 10 (2) (#) (a) of the Tamil 
Nadu Buildings (Lease and Rent Control) 
Act a landlord is entitled to an order for evic- 
tion if there is a sub-letting of the building 
or any portion thereof without his written 


7 


moO 


* GRP. No. 2743 of 1977. 11th January, 1979, 


IJ. SUBBU GHETTY AND SONS uy M/s. MADRAS- STAINLESS EMPORIUM (Ramaprasada Rao, CF.) 505 


feongent. . Section 10° (2) -(wi); ñ the other 
‘hand, speaks of a situation where the tenant 
has ceased to occupy a building for a conti- 
nuous period of four months without reason- 
„able cause. If the case of sub-letting of a 
part of the building is proved, then it would 
also pragmatically mean that the tenant has 
ceased to occupy that portion of the building 
for a continuous period of four months with- 
out reasonable cause. In this sense, where 
there is-a partial letting out of a portion of 
a building and that is made out as a ground 
for eviction under section 10 (2) (#) (a), 
then, it could also be viewed as if there has 
been a cessation of occupation of the build- 
ing by the main tenant for over a period of 
four months if such sub-letting continues for 
that period without reasonable cause. But if 
it is a case where the entire building is sub-let 
without authority, then obviously it follows 
that the.tenant has ceased to occupy the build- 
ing and section 10 (2) (wi) would come into 
play, only if the cessation in relation to such 
non-occupancy could be for well over a period 
of four months. This is only one factor 
which distinguishes the purpose and meaning 
of the reliefs contemplated under section 10 
(2) (#) (a) and section 10 (2) (vi). In 
that sense, therefore, it has to be considered 
whether in the instant case there has been 
sub-letting and if stich sub-letting continued 
for a period of well over four months, then 
the landlord can claim eviction both under sec- 
tions 10 (2) (i) (a) and 10 (2) (vi) of the 
Act. Even so, if it is a partial sub-letting 
and if it continues for more than four months 
the same result follows. [Para. 5.] 


Held, that relief asked for by the landlord 
on the ground that there had’ been such ces- 
sation of occupation was not available to the 
landlord in the circumstances of the case. 
On the question of wilful default the finding 
of the Appellate Authority was not satisfac- 
tory and hence, the matter was remitted to the 
Appellate Authority to find out whether there 
was wilful default or not in the payment of 
rent, ` 7 


Petition únder section 25 of Tamil Nadu Act 

(XVIII of 1960) as ‘amended by Act pray- 

ing the High Court to revise the decree of 

the Court of Small Causes (III Judge), 

Madras Appellate Authority, dated, 25th 

April, 1977 and passed in H.R.A. No. 113 
M Lyj—64 


. rium. 


of 1976`CH:R.C.; No. 2694 of 1972, Court 
of- Small Causes.) VIII Judge), Madras. 


K. P. Unnikrishnan, for Petitioner. ` 
The Court delivered the following 


JUDGMENT :—On three grounds the petitioner 
filed a rent control petition for evicting the 
respondent from premises No. 91/1, Venka- 
tachala Mudali Street, ‘Mylapore, Madras-4. 
The undisputed facts in this case are that 
originally a partnership consisting of mother 
and her three sons were carrying on business 
in the premises in question under the name 
and: style of Messrs. Stainless Steel Empo- 
The petitioner later found the sign 
board of M|s. Ameena Metal Stores in the 
said premises .and, therefore, he was of the 
view that the original emporium vacated the 
premises or it has sub-let the same to Ameena’ 
Stores. With that impression gained by him 
on the facts discovered at site and also on the 
ground that the tenant, meaning thereby the 
Emporium, did not send rents from June ` 
to September, 1972, the present application 
for eviction was filed. 


2. The first respondent’s case was that the 
partnership was dissolved in 1970, that one 
of the partners of the quondam partnership _ 
continued to remain in the premises and was 
trading therein but under a different style of 
Ameena, Stores and that, therefore, there was 
neither sub-letting nor a question of the 
tenant ceasing to occupy thé premises can ever 
be thought of or has arisen in this case. In 
so far as the non-payment of rent for June: 
to September, 1972 was concerned, ‘the res-` 
pondent’s case was that the tenant in the sense 
the second respondent tendered the rent and 
notwithstanding the fact that the landlord 
was not put on notice of the dissolution óf 
the original firm in writing and notwithstand- 
ing the. absence of notice of specific induction 
of the second respondent as tenant, the rent, 
which was tendered by drafts was being so 
tendered or paid by the second respondent, 
Ameena ‘Stores and it would not make any: 
difference. The respondents, therefore, 
resisted the application for eviction on the 
above grounds. = @ a 
3. The Rent Controller found that the peti- 


tioner as landlord was.entitled to an ‘order 
for eviction on all the grounds. The. appel- 


506 

e 
late authority reversed the judgment again 
on all the grounds. Hence, the civil revision 


petition. 


4. Mr. Unnikrishnan, learned counsel for 
the petitioner, repeats the contentions raised 
before the authorities and would say that there 
has been sub-letting and that the petitioner has 
made out a case that the tenant has ceased 
to occupy the building for a period of more 
‘than four months as contemplated under sec- 
tion 10 (2) (vi) of the Tamil Nadu Buildings 
(Lease and Rent Control) Act. He would 
also contend that by reason of Ameena Stores 
being inducted into the premises by the quon- 


dam partnership firm there has been sub-letting . 


without authority within the meaning of sec- 
tion 10 (2) (#) (a) of the Act. He 
would further contend that the appellate 
. authority, while reversing the finding of the 
Rent Controller, did not give a specific ruling 
as to whether there has been indifference or 
wanton failure on the part of the tenant in 
tendering the rents and in any event the 
tender of such rents by drafts by the sdcond 
respondent without disclosing his identity is 
by itself a suspicious circumstance and such 
tender of rent ought to be ignored and the 
petitioner given relief under section 10 (2) 


(i). 


5. The question is whether there is identity 
either in part of in whole in the cause of 
action when it is laid under section 10 (2) 
(ii) (a) and 10 (2) (vi) of the Act. Under 
section 10 (2) (1) (a) a landlord is entitled 
to an order for eviction if there is a sub- 
letting of the building or any portion thereof 
without his written consent. Section 10 (2) 
(vi) on the other hand, speaks of a situation 
where the tenant has ceased to occupy a 
building for a continuous period of four 
months without reasonable cause. Tf the case 
of sub-letting of a part of the building is 
proved, then it would also pragmatically mean 
that the tenant has ceased to occupy that 
portion of the building for a continuous period 
of four months without reasonable cause. In 
this sense, where there is a partial letting out 
of a portion of a building and that is made 
out as a ground for eviction under section 10 
(2) (i) (a) then, it could also be viewed as 
if there has been a cessation of occupation 
of the building by the main tenant for over a 
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period of four months if such sub-letting con- 
tinues for that period without reasonable 
cause. But if it is a case where the éntire 
building is sub-let without authority, then 
obviously it follows that the tenant has ceased 
to occupy the building and section 10 (2) (vi) 
would come into play, only if the cessation 
in relation to such non-occupancy could be 
for well over a period of four months. . This 
is only one factor which distinguishes the 
purpose and meaning of the reliefs contem- 
plated under section 10 (2) (ii) (a) and sec- 
tion 10 (2) (vi). In that sense, therefore, 
it has to be considered whether in the instant 
case there-has been sub-letting and if such 
sub-letting continued for a period for well 
over four months, then the landlord can claim 
eviction both under sections 10 (2) (i) (a) 
and 10 (2) (vi) of the Act. Even so if it 
is a partial subletting and if it conti- 
nues for more than four months the same 
result follows. Therefore, it is necessary to 
consider in the instant case whether the conti- 
nuation of the business by one of the partners 
of the quondam dissolved firm would mean 
sub-letting by the erstwhile firm to the second 
respondent or whether relief could be granted 
to the landlord under section 10 (2) (vė) of 
the Act. It would have been necessary for 
me to go into the question in rather detail 
but for the decision of the Supreme Court 
rendered in Murli Dhar v. Chuni Lal and 
others!. That was a case where the original 
tenant was a partnership firm. That busi- 
ness was closed and thereafter a shop was used 
by a new firm, of which one of the partners 
was a partner of the quondam firm. The 
question arose whether it could be said, in the 
circumstances, that the original partnership, 
firm, which was the tenant in question, could 
be deemed to have sub-let the premises to the 
new firm in which one of the partners was 
common. In that connection, the Supreme 
Court said that the firm name is only & 
compendious way of describing the partners 
of the firm, and, therefore, occupation by a 
firm is only occupation by its partners, that 
where the old and new firms have a common 
partner, the occupation will be by one of the 
original tenants and that the common partner 
will be considered to be in possession all 
through in his individual capacity and it is 





1. 1970 All India Rent Control Journal 922. 
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„impossible to treat him as possessing one legal 
personality as member of another firm. It, 
therefore, negatived the contention of the 
landlord that there was sub-letting in those 
circumstances. Applying this decision, it 
should be held that the occupation of the 
premises by Ameena Metal Stores, in which 
one of the partners was admittedly a partner 
of Madras Stainless Steel Emporium, cannot 
be said’ to be as a result of sub-letting by the 
quondam dissolved firm and, therefore, the 
appellate authority was right in having nega- 
tived the relief on that ground. I have 
already prefaced by saying that the relief of 
sub-letting could overlap with the relief con- 
templated under section 10 (2) (vi) of the 
Act which deals with ‘cessation of occupation 
of the tenant for a period of four months 
and over, Having regard to: the decision of 
the Supreme Court as above (the relief asked 
for by the landlord on the ground that there 
has been such cessation of occupation is not 
available to the landlord in the circumstances 
of the case). 


6. As regards the plea for eviction on the 
ground of wilful default, I am not satisfied 
that the appellate authority has rendered a 
finding which is required of him to do so in 
such circumstances. This is a case in which 
the second respondent kept his identity at the 
background and did not want to reveal either 
the dissolution of the firm in 1970 or the 
claim, that he was continuing in occupation 
of the premises as a partner in the quondam 
firm. He, however, sent certain drafts in 
his own name without reference to the 
quondam tenant who was the original tenant 
and without even candidly making it clear 
that he was sending it in the individual capa- 
city as an occupant of the premises. Whe- 
ther, in such circumstances, the consistent 
attitude and conduct of the second respondent, 
by having sent rents in his own name, would 
amount to a valid tender, and if it is not, 
whether it would still amount to wilful default 
meaning thereby that the second respondent 
was supinely indifferent in the matter of 
sending rents without even disclosing his 
identity and without referring to the landlord 
that he was continuing in occupation as the 
past partner of the original tenant, are the 
questions to be considered. These questions 
were not considered in that light by the appel- 


late authority but he would assume that as 
drafts were sent, it cannot be deemed that 
such tender should be completely ignored, 
and the grant of relief on the ground that 
there was wilful default in the payment of 
rent cannot be contemplated. Whilst, there- 
fore, disagreeing with the appellate authority 
on the question whether there has been wil- 
ful default or not in the payment of rent by, 
the second respondent, who refused to disclose 
his identity, I remit the subject-matter to 
the appellate authority for a reconsideration 
on the evidence on record and to find whether 
the tenant did not pay or tender the rents 
due by him in respect of the building, as 
contemplated under the Act, and whether the 
payments made by drafts without the second 
respondent disclosing his identity would 
amount to a valid tender at all and whether in 
consequence there has been wilful default in 
the payment of rents for the months in ques- 
tion. The findings on the first two grounds 
as found by the appellate authority are con- 
firmed. The subject-matter is remitted as 
hereinbefore stated for the consideration of 
the appellate authority. No costs. 


R.S. C ase remitted. 


[END òr VoruĮme (1979) 1 M. L. J. 
(RerorTS)]. 


The Madras 
TY 


THE SUPREME COURT OF INDIA. 
(Criminal Appellate Jurisdiction.) 
Present :—S. Murtaza Fazl Ali and P.N. 


Shinghal, FF. 
Ramanathan Appellant* 


v. ; 

State of Tamil Nadu .. Respondent. 
(A) Evidence Act (1 of 1872), section 9—Cri- 
minal trial—Test identification parade—Value 
—Absence of evidence that accused was kept ‘BA 
PARDA’ — Efect. . 


Identification parades have been in common 
use for a very long time, for the object of 
placing a suspect in a line up with other 
pon for identification is to find out whether 
e is the perpetrator of the crime. This 
is all the more necessary where the name. of 
the offender is not mentioned by those waAo 
claim to be eye-witnesses of the incident 
but they claim that although they did not 
know him earlier, they could recall his fea- 
tures in sufficient details and would be able 
to identify him if and when they happened to 
see him. The holding of a test identification in 
such cases is as much in the interest of the 
investigating agency or the prosecution as 
in the interest of the suspect or the accused. 
For while it enables the investigating officer 
to ascertain the correctness or otherwise 
of the claim of those witnesses who claim to 
have seen the perpetrator of the crime and 
their capacity to identify him and thereby 
fill the gap in the investigation ‘regarding the 


identity of the culprit, it saves the ct- or 
the accused from the sudden risk of being 


identified in the dock by the selfsame wit- 
nesses during the course of the trial. The Jine 
up of the suspect in a test identification parade 
is therefore a workable way of testing the 
memory and veracity of witnesses in such 
cases and has worked well in actual practice. 

[Para. 18.] 


In the present case where there was satisfactory 
evidence to prove that at least two of the 
witnesses emphatically claimed from the very 
boginning of the incident that they. had no- 
ticed the culprit and had in fact described 
him and had claimed that they could identify 
him, the holding of a test identification parade 
—_—_——— 


*CrLA. No, 483 ef 1976. "18th April, 1978. 
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was absolutely necessary. The fact that such 
a parade was held within two days of the 
arrest of the accused and was held by a Judicial 
Magistrate with all the necessary precau- 
tions and arrangements, leaves no room for 
doubt that the evidence of the test identi- 
fication was of considerable importance. The 
accused knew about that evidence from the 
date the parade was held and if he wanted 
to demolish it, it was for him to do so by effec- 
tive cross-examination of the witnesses and/ 
or by examining his own witnesses in rebut- 
tal. As the accused has not succeeded in 
doing so, it is futile to contend that this impor- 
tant piece of evidence should be rejected 
merely because the prosecution did not 
lead evidence to prove that the accused was 
kept ‘BA PARDA’. [Para. 19.] 


(B) Evidence Act (I of 1872), section 45—Fire 
Arms Expert—Criminal trial—Comparison of crime 
cartridge with test cartridge—Opinion based on 
examination under comparison microscope with- 
out the aid of photograpbhs—Value’ of. 
It cannot be doubted that a comparison 
microscope is the most important and most 
widely used scientific instrument in comparing 
the crime cartridge with the test cartridge. 
It is true that there has been considerable 
difference of opinion amongst investigators 
regarding the use of photographs in a Court 
for the purpose of ikutane the matching 
of the Aa ia and while it may be that 
microscope photographs, when taken with 
due care and in the best of conditions, may 
enable the evidence to be placed on the record 
in a visible form, it cannot be denied that a 
Court would not be justified in rejecting the 
opinion of an expert who has examined the 
markings under the comparison. microscope. 
simply for the reason that he has not thought 
it necessary to take the photographs. lt 
is therefore not possible in the present case for 
the Court to reject the evidence of the Fire 
Arms Expert who has categorically stated 
that he had ria Ba the Jand and groove 
markings on the bullets under a. compari 
microscope, simply because he, did not think 
it necessary to take photographs. .5 auo. 
- ; : [Paras 25, 26.] 
Cases referred to:— 


Dhokal Singh v. The Stats, T.L.R. (1958) 3 
Raj: 762; State of Rajasthan v. Ranjita, ALR, 


4 . 


1962 Raj. 78; State of Gujarat v. Adam Fateh 
Mohmed Unmatiya, (1971) 3 S.C.C. 208 : (1971) 
S.C.C. (Crl.) 381. 


The Judgment of the Court was delivered 
by : 


Shinghal, J.—This appeal by special leave 
is directed against the judgment of the Madras 
High Court dated 19th February, 1976, con- 
victing appellant Ramanathan of offences 
under section 302 (on twocounts), section 
307 and section 460 of the Indian Penal Code, 
and section 27 of the Arms Act. The High 
Court has confirmed the sentence of death 
for the offences under section 302, and has 
upheld the sentence of imprisonment for 
life for the offence under section 307, of 
rigorous imprisonment for 10 years for the 
offence under section 460 and of rigorous 
imprisonment for 3 years for the offence under 
section 27 of the Arms Act. 


2. Natarajan (deceased) who was a well- 
to do yarn merchant of Nagercoil used to live 
there in his own house in Kumari Colony. 
His wife Smt. Na 1 (P.W.1) used to 
live with him in that house. Their second 
Son Varadarajan (deceased) was 21 years 
old and was studying in fourth year in 
the Medical College at Palayamkottai. As 19th 
September, 1974 was Vinayakchaturthi day, he 
took leave of absence for a day and came to his 
father’s house iri Nagercoil on 18th September, 
1974. On the following day (19th September, 
1974), Natarajan returned home from 
his shop, in his car, at about 9 p.m. His 
driver parked the car in the compound of his 
house, locked the gate of the compound 
wall, delivered its key to Smt. Nagammal 
and went away. The other servants also 
went away at about 6 p.m. as usual. Smt. 
Nagana locked the outer gate of her house 
as well as the grill door of the front verandah. 
Natarajan, his wife Smt. Nagammal and their 
son Varadarajan took their food at about 
10 p.m. Varadarajan went to the office room, 
which was adjacent to the bedroom of his 
parents. for study. Smt. Nagammal retired 
to her bedroom and went to sleep. She woke 
up and went to the bath room at about 1.30 
A.M, She saw that Varadarajan was sleep- 
ing on the cot which was there for the pur- 
pose im the office room. On leaf of the door 
of that room‘ was open that time. Smt. 
Nagammal went back to her bedroom and 
a there leaving one of the doors of her 

zero watt bulb . was 
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3. It is alleged that at about 2.30 a.m. she 
heard a loud cry from the direction of her 
son’s room and thought that he was shouting 
in his dream. But she heard the sound of 
a shot immediately thereafter. She woke up 
her husband Natardjan and asked him to 
go and look in Varadarajan’s room. Nata- 
rajan opened the door leading to the drawing 
hall which was aagjacent to his bedroom. 
Smt. Nagammal heard the sound of another 
un shot. She went towards the drawing 

all and saw appellant Ramanathan stand- 
ing at a distance of about 14 feet from the door 
of the drawing hall and firing his pistol at 
her husband who was standing near the eastern 
window of that room. Smt. Nagammal raised 
an alarm shouting “‘ayyo”. Her husband 
moved to catch the appellant who went near 
the western portion of the drawing hall and 
fired at Smt. Nagammal. The shot grazed 
her body just above her stomach. Natarajan 
caught hold of the hands of the appellant 
and there was a tussle between them. The 
appellant shot at Natarajan repeatedly. 

atarajan fell down but rose up. He dashed 
against the wall of the drawing hall. Smt. 
Nagammal went to his rescue, and the appel- 
lant shot at her stomach. She turned to go 
to the other room to use the telephone. but 
the appellant hit her, with the pistol on her 
head. The appellant then pressed the head 
of her husband with his pistol and went to- 
wards the front verandah. Smt. Nagammal 
again shouted “ayyo” and ran after him. 
She put on the verandah lights and the 
front light of her house and shouted “‘ayyo” 
and cried that the thief was running away 
afer shooting. She found that one of the 
grill doors of the verandah was open at 
that time. The appellant ran through it 
picked up a bag from near Natarajan’s car, 
scaled over the front compound wall and ran 


“away on the road. Rajagopal (P.W.2) who 


was living in the opposite house heard the 
reports of the shots and Smt. Nagammal’s 
shouts and camé running so quickly that, 
according to him, he was able to see the 
appellant when he was gettirg down from the 
front verandah of the house and was scaling 
the compound wall. Smt. - Laxmi who lived 
near Rajagopal’s house, also reached there. 
They seated Natarajan on a sofa in the draw- 
ing hall. Muthu (P.W. 3) who lived orly 


‘three houses away and was a relation of 


Natarajan, also heard the shots and Smt. 
Nagammal’s shout for help and reached 
there. He immiediately brought Dr. Samson 


ir ee 


. (P.W. 13) at about 3-15 a.m. He examined 
Varadarajan on’ his cot in the room and 
found that he had died.. He went to the 
drawing hall and found Natarajan sitting on 
a sofa with gun-shot injuries on his chest and 
some injuries on his head. He -was 
however not able to talk and was sitting with 
a “stunned appearance” and was bleeding. 
Dr. Samson found that Smt. Nagammal had. 
also received gun-shot injuries. As it was a 
medico-legal case, the matter was referred to 
the Police and Muthu (P.W. 3) took Nata- 
rajan and Smt. Nagammal in his car to the 
hospital of Dr. Balasundaram (P.W. 14). First 
aid was given to Smt. Nagammal, while 
Natarajan was taken to the operation room. 
Inspector Narayana Nair (P.W. 30) reached 
there and recorded the statement (Ex. P-1) 
of Smt. Nagammal at about 4-30 a.m. and 
registered the case. 


4. Smt. Nagammal narrated the incident in her 
aforesaid statement (Ex. P-1) and specifically 
stated that the culprit was aged 30 or 35 years, 
he appeared to be stout, and seemed to have 
a beard. She categorically recorded that 
although his name was not known to her, 
she could identify him “if seen”. i 


5. Dr. Balasundaram (P.W. 14) X-rayed the 
injuries of Natarajan and ormed an 
operation. He gave blood transfusion and in- 
travenous fluids, but Natarajan succumbed 
to his injuries on 24th September, 1974. Dr. 
Balasundaram had examined the injuries of 
Smt. Nagammal (P.W. 1) on 20th ‘September, 
1974 at about 4-30 a.m. and found that two 
of her injuries had been caused by a bullet, 
another injury by the grazing of a bullet, 
and yet another injury by a hit with the butt- 
head of a revolver, She „was taken to the 
Government Hospital on 24th September, 1974, 
but was brought back to Dr. Balasundaram’s 
nursing home and was discharged on, 25th 
September, 1974, ’ 


6. Investigation of the’ case was taken up 
by Inspector Narayana Nair (P.W. 30). He 
found blood-stains at several places on the 
cement floor of the front verandah and the 
rooms of Natarajan’s house. He'found three 
penr bullets in the drawing hall and one in 
the bedroom. He also recovered the lock 
which was lying near the sofa of the drawing 
hall as well as a screw-driver. He found some 
bullet marks also, and prepared the inquest 
reports. Hesearched the house of the appellant 
at Nagercoil on 20th September, 1974 at 10 p.m. 
after sending prior information to the Magis- 


RAMANATHAN 7. STATE OF TAMIL NADY (Shinghal, 7.) e 8 


trate, but did not find him there. He sent 
special search parties to search for him. De- 
puty Inspector of Police Balasubramaniam 
(P.W. 26) searched for the appellant at several 
places in Madras from 28th September, 1974 
to 5th October, 1974, but did not find him. He 
traced him to several places in Delhi from 
7th October, 1974 to 19th October, 1974, but 
to no avail. He learnt that the appellant. was 
at Madras and left Nagercoil for Madras 
where he learnt that the appellant was in 
Hyderabad. He reached Hyderabad on 
llth November, 1974 and learnt that the appel- 
lant was in-patient in Sarojini Eye Hospital, 
Hyderabad. He went there and arranged for 
his discharge from that hospital. He was 
ultimately arrested on 14th November, 1974 by 
Inspector Sadasivan Nair (P.W. 31) An iden- 
tification’ parade was held soon after, on 
16th November, 1974, by Kanagasabapathy 
(P.W. 27) Judicial Magistrate. He was cor- 
rectly identified by Smt. Nagammal (P.W. 1), 
Rajagopal (P.W.2) Samraj (P.W.9) and 
Vasantha (P.W. 10). The Investigating 
Officer took the help of the ballistic expert 
also. Ultimately the appellant was charge- 
sheeted and was tried and convicted as afore- 
said. 


7. It has been argued by Mr. Anthony. 
learned Counsel forthe appellant, that Smt. 
Nagammıl (P.W. 1) knew the appellant be- 
fore the incident as he used to reside in Nager- 
coil and there were civil and criminal cases 
between him and her husband. Our atten- 
tion has particularly been invited to the copy 
of a notice sent by the appellant to Natarajan 
on 24th, (26?),December,1969,in which he had 
stated that when he came to see him, he was 
told by his wife that he (Natarajan) had gone 
to Trivandrum, that he would come in the 
night and that he would fix the price and com- 
plete the transaction of the property which was 
the bone of contention between the appellant 
and the deceased. We find however that 
when such a suggestion was made to Smt. 
-Nagemmal (P.W. 1) she categorically denied 
having seen the appellant prior to the date 
of the incident. She in fact stated that while 
she had heard his name, she had not met him 
before the incident. It has been argued, and 
has not been disputed, that the aforesaid 
notice was not exhibited or proved during the 
course of the trial, and does not really form 
part of the record. The High Court has, all 
the same, taken the view that even if it were 
assumed that Smt. Nagammal (P.W. 1) saw 
the appellant on ope occasion in December, 
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1969, at her house, in the casual manner 
referred to in the notice, it was quite likely 
that she did not note his features and may 
not have remembered them after a lapse of 
more than four years. Then there is the 
further fact that the appellant has himself 
stated that he did not even know that her 
house was situated in Kumari Colony, Nager- 
coil. So if that was the position ean ae 
contact with the house of the husband of Smt. 
Nagammal, the High Court cannot be blamed 
for arriving at the conclusion that she did not 
know the appellant at the time of thé incident 
and had to describe the assailant with 
reference to his physiognomy. 


8 An ancillary argument has been made 
that as Natarajan (deceased) .undoubtedly 
knew the appellant, the fact that he did not 
name him to his wife Smt.Nagammal (P.W. 1), 
his neighbour Rajagopal (P.W. 2), his re- 
lation Muthuswami (P.W. 3), Dr. Samson 
(P.W. 13) or to Dr. Balasundaram (P.W. 14) 
even though he died after four days of the 
incident, is sufficient to rule out the possibility 
that it was the appellant who had committed 
the murders. Tt has also been argued that if 
Natarajan could shout “ayyo” at least once as 
stated by his wife, he could as well shout his 
name at the time when he saw him for the first 
time, ous course of the incident. We 
have gone through the statements of all these 
witnesses and we find that all of them were 
questioned in this respect and have given 
categorical answers. Smt. Nagammal (P.W 
1) has stated that her husband was not able 
to talk “on account of’the shock”. Raja- 
gopal (P.W. 2) has stated that when he re- 
ached the house of the deceased, he found that 
there was blood on the injuries which ‘had 
-been caused to him by gun-shots, “he was 
stupefied”-and “did not talk about anything”. 
When he was cross-examined further, he stated 
that when he saw Natarajan for the first time 
“ he was in a stupor” and that he did not 
say anything about the person who had attack- 
‘ed him. As the witness reached the place 
immediately on hearing the gun shots, so much 
‘so that, according to him, he was able to see 
the appellant when he was getting down from 
the front verandah of the house and was 
scaling the compound wall, his statement 
is important and fully, corroborates the 
statement of Smt. Nagammal (P.W. 1). 
Muthuswami (P.W. 3) also reached the place 
of occurrence soon after, on hearing the shouts 
of his aunt Smt. Nagammal (P.W. 1). He has 
stated that he asked Natarajan what had hap- 
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pened, but he was in ‘a shock’ and ‘never 
replied’, Muthuswami (P.W. 3) reached 
the house of Dr. Samson (P.W. 13) at about 
3-15 A.M. and both of them returned to the 
house of the deceased in about 5 or 7 minutes. 
Dr. Samson (P.W. 13) has stated that he found 
Natarajan (deceased) sitting on a sofa-cum-bed, 
he had gun-shot injuries on his chest and some 
injuries on his head, and that he was ‘not 
able to talk to me ‘and was’ sitting with a 
stunned appearance’. The witness asked 
Natarajan what had happened, but he did, 
not reply. Then there is the statement of Dr. 
Balasundaram (P.W. 14) who examined all 
the injuries of Natarajan at about 4-15 AM. 
He has categorically stated that Natarajan 
was not in a position to speak at that time, and 
that he asked questions to him but ‘he could 
not respond’. The witness has further 
stated that Natarajan was unable to speak 
from the time of his admission in his Nursing 
Home, that he was not responding even to 
painful stimuli even though he could sit, and 
that the same condition continued till his 
death. The witness denied the suggestion 
that Nataraj an regained consciousness and was 
able to talk. He has stated that he was 
“dazed” and even though there was no 
serious injury on hishead, there may be other 
reasons, for which he was not able to talk even 
though his centres of speech were not affec- 
ted. It would thus appear that the High 
Court has taken all the relevant evidence into 
consideration in taking the view that Nata- 
rajan was not able to name the appellant at 
the time of the incident or thereafter. 


9. Dr. Natarajan (P.W. 15,) who was Pro- 
fessor of Forensic Medicine, performed the 
st-mortem_ examination on Natarajan’s body. 
e has mentioned the numerous injuries on 
the dead body. ‘In particular he has stated 
that the right lobe of the liver was pale and 
cirrhotic with laceration in the middle of 
the right lobe and contuison around. There 
was another laceration in the right lobe of the 
liver. The 4th rib was found cut and was 
absent. There was communited fracture of 
the 5th rib above the middle D alla with a 
number of bits of the bone along with’ clots 
of blood. There were fractures of the 6th 
and 8th ribs also and there was a long con- 
tusion. Then there, was another equally long 
contusion on the right parietal pleura along 
with ribs Nos. 1 to 6 in the middle. There 
„was a very long contusion along ribs 1 to 8 
_ on the left side measuring 20 cm.xX6 cm. in 
the left parietal pleura. ` The’ witnes has 
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stated the serious condition of the lungs and 
has stated that Natarajan died of haemor- 
rhagic shock resulting from the injuries sustain- 
ed by him. The brain surface vessels had con- 
gested and the cut sections of the brain dis- 
closed patchial haemorrhages. The injuries 
which were inflicted on Natarajan were there- 
fore very serious, and we are unable to think 
that the High Court went wrong in reading 
the evidence while arriving at its finding that 
Natarajan was not in a position to name his 
assailant. 


10. It has further been argued in this connec- 
tion that there was no sufficient light. which 
could enable Smt. Nagammal (P.W. 1) and 
Rajagopal (P.W. 2) to identify the appellant. 
It is true that there was no light in the drawing 
hall, or in the office room where Varadarajan 
was sleeping, or in the front gril] verandah 
from which the appellant is alleged to have 
broken into the house. Smt. Nagammal (P.W. 
1) and Rajagopal (P.W. 2) have however 
stated that two mercury street lights, each 
having two tubes, were burning in front of 
the verandah, and it is not disputed that the 
distance between them and the verandah was 
not more than 29 feet. Rajarathinam (P.W. 
8) has stated that he had put on the street 
light switch on the preceding evening ‘at 6-30 
p.m. and that all the three street lights on 
Kumari Colony road weré burning. More- 
over, Smt. Nag>mmal (P.W. 1) has stated 
that the street light was flowing through the 
half open front door of the drawing hall and 
that a white zero watt’ bulb was burning in 
her bed-room. She has also stated that there 
was a ventilator just above the window of the 
drawing hall’ through which the light was 
coming. As has been stated, the verandah 
had a grill, and even if Mr. Anthony’s argu- 
-ment is accepted that the shuttersof the window 
of the drawing hall had been closed and the 
street light did not pass through them, the High 
Court cannot be blamed for holding that there 
was sufficient light to enable Smt. Na 

to see and notice the features of the appellant. 


11. An effort was made to argue that as Smt. 
Nagammal did not mention in her statement 
Ex. P-l that her assailant was wearing a 
turban, the description was quite insufficient 
and should have been rejected. We have 
examined Smt. Nagammal’s statement in 
Ex. P. 1. She has stated thatthe assailant was 
about 30 or 35 years old, he appeared to be 
stout (hefty?) and seemed. to have a beard. 
The High Court has taken the- view that:the 


description was satisfactory. and we see no 
justification why it should be rejected merely 
cause Smt. Nagammal did not state, at that 
time, that her assailant was wearing a turban. 
Her explanation that she could not make a 
mention of the turban in Ex. P.-1 because of 
“anguish” cannot be said to be unsatisfactory. 
Then there is the further fact that a mention 
had been made of the turban even at the time 
of the inquest report which was drawn up the 
same day. It would thus appear that when the 
other description in Ex. P.-1 was quite sabis- 
factory. It could not have been rejected 
merely because Smt. Nagammal did not state 
that the assailant was wearing a turban. 


12. The prosecution has examined Smt. 
Nagammal (P.W. 1) and Rajagopal (P.W. 2) 
as the main witnesses against the appellant. 
We have made a mention of the description 
of the assailant given by Smt. Nagammal in 
her report Ex. P.-] and its reiteration in her 
statement in the trial Court with the further 
statement that the assailant was wearing a 
turban at the time of the incident. In both 
the statements she claimed that she would be 
able to identify him on seeing him. As has 
been stated, there is no reason to disbelieve 
her statement that she had not seen him on 
any earlier occasion. The incident involved 
two murders, and the firing of at least eight 
shots including the two which hit Smt. 
Nagammal from close proximity. All that 
must have given sufficient opportunity to Smt, 
Nagammal to notice the features of her assai- 
lant who was out to dest her family. 
There ‘was sufficient light to enable her to do so 
and it therefore remained for the Investigating 
Officer to arrange for a test identification 
parade. We shali deal with that aspect of the 
evidence in a while. 


13. Rajagopal (P.W. 2) was the Vice-Chair- 
man of the Nagercoil Municipality and was 
living just across the road, at a distance of 
not more than 40 feet from the house of the 
deceased. He has stated that he immediately 
got up on hearing the two gun shots and put 
on the light of his house. He went and saw 
both in front and backward but could not see 
anything at his house. He again went to 
bed. Two minutes later he heard 4 or 5 
shots from Natarajan’s house. He immedi- 
ately put on the light of the drawing hall of 
his house and came to his front verandah. 
He heard Smt. Nagammal (P.W. 1) raising an 
alarm, and saw the appellant getting down 
from the front verandah of her house, going 
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north, towards her carshed and then scalin 
the front compound wall of her honse sed 
jumping and running away towards the north 
of the main road. The witness did not know 
the appellant earlier, but he saw that he was 
having a beard and had tied a circular turban. 
He clearly stated that he could see him 
because ofthe tube lights which were burning 
at that time and the light in front of Natarajan’s 
verandah. The Investigating Officer therefore 
wanted to test his capacity for identification 
also, as soon as the culprit was arrested. 


14, It will be recalled that the appellant could 
be arrested only on 14th November, 1974, and 
it is not disputed that a test identification 

arade was held soon after on 16th November, 
974. It cannot therefore be said that there 
was any delay in holding the parade. The 
parade was held by Kanagasabapathy (P.W. 
27), who was a Judicia Magistrate at Nager- 
coi He has stated that he selected eleven 
under-trial prisoners from the sub-jail for the 
test identification parade who were almost of 
the same size and complexion as the appellant, 
and that as the appellant was having a slight 
beard, three of the selected under-trial pri- 
soners were persons having slight beards “Just 
like the accused.” It appears from the memo- 
randum of the identification parade that the 
persons who were mixed with the appellant 
were persons of the same status (or position 
in life)’ The appellant was allowed to change 
his place (or number) on each occasion when 
a witness was called to identify him. The 
Magistrate has given all the details of the iden- 
tification parade and has stated that the ‘appel- 
lant was correctly identified by Smt. Nagammal 
and Rajagopal, as well as by the two other 
witnesses. No effective argument has been made 
why the evidence of the test identification 
parade should not have been believed by the 
trial Court and the High Court in these cir- 
cumstances. 


15. An attempt was made to argue that the 
witnesses were able to identify the appellant 
because his photograph had appeared in a 
local newspaper on 16th November,1974. Smt. 
Nagammal (P.W. 1) has however stated that 
she was not in the habit of reading a news- 
paper and did not even know about the publi- 
cation of any such issue. Rajagopal (P.W. 2) 
was also cross-examined in this respect and he 
has also stated that he had not noticed any 
such publication. It cannot therefore be 
said that the parade was a farce or was a got 
up affair, 


THR MADRAS LAW JOURNAL REPORTS— (SUPREME COURT) 


[1979 


16. It has however been argued further that 
as only the appellant was wearing a white 
dhoti and a white shirt, the test identification 
parade was of no consequence and the High 
Court erred in taking a contrary view. It may 
be pointed out that when such a suggestion 
was made to the Magistrate who held the test 
identification parade, he denied it, and it 
cannot be said that there was any such infir- 
mity in the parade. There is also satisfactory 
evidence to prove that the appellant was not 
wearing spectacles as his pair was given to 
another prisoner before the witnesses were 
called in for his identification. 


17. Mr. Anthony has however argued that 
as the prosecution had not led any evidence 
to prove that the appellant was kept ‘ba parda’, 
the test identification parade was of no con- 
sequence because of that fatal infirmity. 
Learned Counsel has tried to find support for 
his argument from a decision of the Rajasthan 
High Court in Dhokal Singh and another v. The 
State, where it was held that it was the duty 
of the police not only to warn the accused at 
the time of his arrest to keep his head hidden 
ashe was to be put up for identification but to 
keep him ba parda and to make proper entries 
in the police record to that effect. It was 
also held in that case that the evidence of the 
police constable or the other police’ officers 
should be produced to prove that the accused 
had been kept ba parda. . It appears, however, 
that the learned Counsel was not aware of a 
later decision of a Full Bench of the ay Sen 
High Court in State.of Rajasthan v. Ranjita’, 
in which Dhokal Singh's caset, was 
referred for the purpose, of laying down the 
correct law on the following matters. 


“(1) Whether it is necessary that entries 
should be made in the various Police re- 
cords of the precautions that were to be 
taken for keeping the accused person 
ba parda while under Police custody; 


(2) Whether it should be specified in the 
warrant of commitment of the accused, 
when he is sent to the judicial custody that 
he is to be kept ba parda till the identi- 
fication parade takes place and what 
precautions should the jail authorities take 
for keeping the accused ba parda; 


l. LLR. (1958) 3 Raj. 762. 
2. ALR. 1962 Raj. 78, 
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(3) Whethér necessarily entries should 
be madet in the jail records for keeping the 
accused Ba Parda while he is in the judicial 
lock up.” 


The Full Bench examined the matter and 
held that the propositions laid down in Dhokal 
Singhs case? could not be regarded as a 
rule of law and had been far too broadly 
laid down to merit acceptance even as practi- 
cal propositions and could only lead to the 
accentuation of the difficulties of honest in- 
vestigating officers and truthful witnesses. 
The Full Bench answered the questions as 
follows: 


“(1) It is not necessary that entry should 
be made in the various police’ records of 
the precautions that were taken “for keep- 
ing the accused persons Ba Parda while 
under police custody. 


(2) It is also not necessary to specify in the 
warrant of commitment of the accused 
when he is sent to judicial custody that 
he is to be kept Ba Parda till the identifi- 
cation parade takes place, nor is it neces- 
sary to specify the precautions that the 
jail authorities are to take for keeping the 
accused Ba Parda. 


(3) It is also not necessary that entries 
should be made in the jail records for 
keeping the accused Ba Parda while he 
is in the judicial lock up.” 


The appellant cannot therefore: derive any 
benefit fromthe decision in Dhokal Singh's 
case’, which has been adequately re-examined 
in Ranjita’s case. 


18, Identification parades have been in com- 
mon use for a very long time, for the object 
of placing a suspect in a line up with other 

rsons for identification is to find out whe- 
ther he is the perpetrator of the crime. This 
is all the more necessary where the name of 
the offender is not 










claim that although they did not 
ow him earlier, they could recall his 
features in sufficient detail and would 
be able to identify him if and when they 
happened to see him. The holding of a 
test identification in such cases is as much 
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in the interest of the investigating agen 
or the prosecution as in the interest of th 
Suspect or the accused. For while it enables 
the investigating officer to ascertain th 
correctness or otherwise of the claim of thos 
witnesses who claim to have seen the pe 


the dock by the selfsame witnesses durin 
the course of the trial. The line up of th 
suspect in a test identification parade is there 
fore a workable way of testing the memory 
and veracity of witnesses in such cases and 
has worked well in actual practice. 


19. In the present case where there was 
satisfactory evidence to prove that at least two 
of the witnesses emphatically claimed from 
the very beginning of the incident that they 










cribed him and had claimed that they could 
identify him, the holding of a test identi 
fication parade was absolutely necessary. Th 
fact that such a parade was held within 
days of the arrest of the appellant, and was 
held by a Judicial Magistrate with all th 
necessary precautions and arrangements, leaves 
no room for doubt that the evidence oí 


evidence from the date the parade was held 
and if he wanted to demolish it, it was fo 
him to do so by effective cross-examination 
of the witnesses and/or by examuing his 
own witnesses in rebuttal. As the appel 
lant has not succeeded in doing so, it is futile 
to contend that we should reject thisl' 
important piece of evidence merely becaus 
the prosecution did not lead evidence of th 
nature referred to in Dhokal Singh's case 
The trial Court and the High Court 
have placed reliance on the statements of 
Smt. Nagammal and Rajagopal and have 
found that the identification parade was 
held ‘properly and fairly’. No satisfactory 
argument has been advanced why we should 
interfere with that finding. 


20. It has next been argued that although 

the evidence of the prosecution showed that 

cight shots were fired at the time of the 

incident, the High Court erred. in ac ting 

the opinion of Ramiah (P.W.- 23), who was the 

eee 
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Fire Arms Expert of the Tamil Nadu Forensic 
Science and Chemical Laboratory, Madras, 
that all of them were fired from one and the 
same fire-arm. It has been urged that as 
no “empties” were found at the place of the 
incident, the eight shots could not have been 
fired from a pistol and the expert’s opinion that 
they could have been fired from a revolver 
should not have been accepted as, even 
according to him such revolvers with eight 
chambers were rare. It has also been argued 
that the evidence of the expert could not 
have been accepted because he did not take 
photographs for the purpose of comparing 
the land and groove markings on the bullets 
and contented himself by their comparison 
under a “comparison microscope”. 


21. We do not think there is any real basis 
for this argument. Even if it were assumed 
for the sake of argument that the crime 
revolver had only six chambers and an eight- 
chamber revolver was not available for the 
commission of the murders, there was nothing 
to prevent the appellant from reloading the 
revolver after firing the first two shots on 
hearing which Smt. Nagammal (P.W.1) came 
from the threshold of her bedroom to the 
drawing hall. Ramiah (P.W.23) has stated 
that if the person using the revolver had been 
-an expert, he would have required about a 
minute to reload it. The prosecution has 
led satisfactory evidence to prove that the 
appellant was an expert who had taken regu- 
lar training in the use of firearms and had 
passed it with credit. If it would take a 
minute for an rt to reload all the six 
chambers, it would have taken less than that 
' time in replacing the two cartridges which 
were used in ‘the first two shots. As it is, the 
evidence on the record does not exclude the 
possibility of such a reloading, and when an 
assassin who has received training in the use 
of firearm trespasses at night into the house 
of his enemies with the intention of murdering 
them, it would be quite natural for him to 
replace the discharged cartridges. Much 
would not therefoie turn on the question 
whether the appellant used a six or an eight 
chamber revolver in the commission of the 
crime. . 


22. In support of his argument regarding 
examination under the comparison micros- 
cope without the aid of photographs, Mr. 
Anthony has placed reliance on The State 
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of Gujarat v. Adam Fateh Mohmed Umatiya . and 
others’, In that case the expert did not take 
photographs of the misfired cartridges and 
admitted that the photographs were neces- 
sary for comparison. In that context this 
Court made a reference to Burrad’s 
“The Identification of Firearms and 
Forensic Ballistics,” 3rd edition, 1956, page 
175, where it has been stated that any evi- 
dence of identification which is unsupported 
by photographs cannot be regarded as being 
anything more than an expression of opinion, 
and held that it did not establish that the 
test orna and the empty cartridges 
were fired from the same weapon or that 
the misfired cartridge was fired from the same 
wea That was therefore a different case 
which was decided on its own facts. It also 
appears that there was no evidence in that 
case to show that the comparison had been 
made with the help of comparison micros- 
cope. The evidence of the expert there- 
fore suffered from an inherent infirmity and 
was not satisfactory. 


23. Counsel for the appellant however tried 
to refer to some observations from Hatcher’s 
“Firearms, Investigation, Identification and 
Evidence” for the purpose of showing the 
importance of photography and the use of 
enlarged photographs in such cases.’ Hatcher 
has devoted a whole chapter to photo- 
graphy in investigation of firearms crime and 
while discussing the history of firearms identi- 
fication he has pointed out the reasons why 
considerable importance was given to such 
photographs for the visual satisfaction of the 
Judge and the jury. But while referring to 
the importance of photographs. taken directly 
through comparison microscope, he has 
devoted a paragraph to the decline in the use 
of micro-comparison photographs and has 
gone on to state as tfollows:— 


“There are also photographic reasons for 
the almost entire abandonment of this 
method of presentation. Unfortunately, 
the lenses of a camera do not adjust in the 
way that the human eye adjusts. The 
depth of field is extremely limited. 
Unlikethe human eye, a photographic film 
has far less tolerance to. variations in light- 
ing. Photographs are almost always 
unsatisfactory to the expert who has made 
a positive comparison through the micro- 
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scope. You photograph only what you 
can see at one single time. The camera 
cannot move along the surface of bullets 
to pick up identity after identity.” 
24. The position has been stated as follows 
in section 178 (page 260) of Ehrlich and 
Jones’ “Photographic Evidence”, 1967 edi- 
tion :— 


“Usually more can been seen through a 
microscope than can be photographed 
through it. There are several reasons for 
this superiority of visual perception. In 
the first place, the eye looking through a 
microscope can scan the field and change 
focus at different points of the field. In 
addition, the eye can see any movement 
present, and, with the aid of mental “‘fillin 

in” is able to perceive form and detail 
that may not be recorded photographi- 
cally. Moreover, the lens system of 
microscope produces a curved field; this 
works out nicely for the eyesincethe retina 
is curved, but does not work so well photo- 
graphically since the film plane: is flat. 
Due to this latter defect, not all of the 
field will be photographed to the same 
degree of sharp focus, and some distortion 
may be produced in the photograph.” 


25. It cannot therefore be doubted that a 
comparison microscope is the most important 
and most widely used scientific instrument 
in comparing’the crime cartridge with the 
test cartridge. Such microscopes are of 
various types but they have been described as 
follows in Volume I of Mathews’ “Firearms 
Identification” at page 38 :— 
“A comparison mucroscope consists 
essentially of two compound microscopes, 
having identical optical systems so that 
they give the same magnification, con- 
nected by an optical ‘bridge’ containing 
a combination of prisms ich that by view- 
ing two separate objects (one under each 
microscope) through a single eye piece the 
two objects maybe compared by bringing 
the images of parts of each into juxta- 
position.” 
It has further been stated that when the 
desired condition is attained for purposes 
of comparison the bullets are said to be 
“matched”? and correct opinion can be given 
thereon. 
26. Itistrue that there has been considerable 
difference of opinion amongst investigators 
regarding the use of photographs in a Court 
for the purpose of dliastratne the matching 
M sc—2 
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of the markings and while it may be that 
microscope photographs when taken with 
due care and in the best of conditions, ma 
enable the evidence to be placedon the re 
cord in a visible form, it cannotbe denied 
that a Court would not be justified in rejectin, 
the opinion of an expert who has examined 
the markings under the comparison micro- 
scope simply for the reason ‘that he has not 
thought it necessary to take the photographs. 
It is therefore not possible for us to reject 
the evidence of Ramiah (P.W.23) who has 
categorically stated that he had compared 
the land and groove markings on the bullets 
under a comparison microscope, simply be- 
cause he did not think it necessary to tak 
the photographs. 


27. It has next been argued by Mr. Anthony 
that the appellant could not possibly have 
committed the murders as he had written a 
letter to the Magistrate informing him that 
he was involved in two motor-cycle accidents 
in 1948 and 1963, three car accidents in 1966, 
1970 and 1974, and had been injured in 1969 
when a constable stamped on his leg, and had” 
lost his vision in the accident etc. Reference 
in this connection has also been made to the 
statement of the Investigating Officer show- 
ing that the accused was brought to the Court 
of Session by supporting him with an arm, 
and to the fact that he was found by the 
police in the Sarojini Eye Hospital after the 
present incident. We find that a similar 
argument was urged for the consideration of 
the trial Court as well as the High Court, but 
it was rejected for satisfactory reasons. Sreeni- 
vasan (P.W.16) who was the Inspector in- 
charge of the Civilian Rifle Training Centre 
at Nagercoil, has stated that the appellant 
was one of the members of the Centre who 
received training under him from 2nd January, 
1972 to 12th March, 1972 and passed the 
test having secured a high percentage of 
marks. The witness has stated that the appel- 
lant was in a fit state of health, that his vision 
was all right, and that he could shoot the 
rifle by triggering it only with his left-hand. 
He has further stated that the appellant 
used to take aim with his left eye cae | press 
the trigger with his left forefinger and that a 
person who knows how to fire a rifle can also 
fire a revolver. There is therefore no occa- 
sion for us to re-examine the finding of the 
two Courts regarding the ability of the appel- 
lant to commit the crimes. i 


28. An attempt has also been made to argue 
that there was no justification for the High 
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Court to take into consideration the evidence 
regarding the movement of the appellant 
after the occurrence and that he did not in 
fact abscond and his statement that he had 
gone to Madras to see off Subramania The- 
var’s son on 20th September, 1974 as he was 
leaving for America, shovld have been ac- 
cepted. This argument is also of no conse- 
quence in view of the detailed statement 
of Deputy Inspector Balasubramaniam (P.W. 
26) who was placed on special duty in the 
months of September, October and Noyem- 
ber, 1974, to trace out the appellant. The 
prosecution has examined some other wit- 
nesses also regarding the movements of the 
appellants, but even the statement of Bala- 
subramaniam (P.W. 26) is sufficient to 
justify the High Court’s view in the matter. 


29. The prosecution has led evidence to 
prove the motive for the crime, and it has 
been argued that the High Court erred in 
taking the view that the dispute in regard to 
the resale of the coconut tope was a “burning 
issue” between the appellant and the deceased 
at the time of the incident. Even if the 
other evidence on the record is left out of 
consideration, there can be no doubt that the 
deceased had purchased the coconut tope 
from the appellant’s brother and the appellant 
was not only challenging his possession but 
was pressing him for a resale, The evidence 
relating to the civil and criminal cases between 
the parties justifies the conclusion arrived 
at by the High Court which, we have no 
doubt, is essentially correct. 


30. It has lastly been.argued that although 
a number of finger prints were obtained by 
the Investigating Officer and others, the 
High Court did not take into consideration 
the fact that those prints did not compare 
with the finger prints of the appellant. It 
has been pointed out that the High Court 
erred in thinking that the finger prints of 
Varadarajan were not obtained by the police 
even though the inquest report showed that 
the prints had been taken. It is true that 
the evidence on the record goes to show that 
a number of finger prints were obtained 
during the course of the investigation, and 
it may be that the identity of the appellant 
could not be established on that basis, but 
that could not be said to be enough to justify 
his acquittal when there was overwhelming 
evidence against him to establish his guilt. 

31. It would thus appear that the learned 
Counsel for the appellant has not been able 
to advance any such argument as would 
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justify this Court’s interference with the con- 
current findings of the trial Court and the 


High Court against the appellant. The 
appeal fails and is dismissed. 
V.K. Appeals dismissed. 





THE SUPREME COURT OF INDIA. 
(Criminal Appellate Jurisdiction.) 


PRESENT :—P.N. Shinghal and D. A, Desai, FF 
Muthu Naicker and others etc. 
Appellants* 


v. 
State of Tamil Nadu Respondent. 


(A) Constitution of India (1950), Article 136— 
Criminal trial—Special leave—Reappraisal of evidence 
by Supreme Court—When justified. 

In appeals by special leave ordinarily the 
Supreme Court does not undertake to reappre- 
ciate evidence. However, where the Sessions 
Judge rejects the entire prosecution evidence as 
unworthy of belief and the High Court impli- 
citly relies on almost the entire evidence, the 
Supreme Court cannot escape the duty to 
examine the evidence for the purpose of 
ascertaining whether there has been any such 
error of law or fact as to vitiate the findings 
in the impugned judgment. [Para.4.] 


(B) Criminal t rial—Appreciation of evidence—Occur- 
rence involving rival factions—Partisan evidence— 
Appreciation of —Proper approach. 


Where there is a melee and a large number of 
assailants and number of witnesses claim to 
have witnessed the occurrence from different 
places and at different stages of the occur- 
rence and where the evidence is undoubtedly 
partisan, the distinct possibility of innocent 
being falsely included with ty cannot be 
easily ruled out. In a faction-ridden society 
where an Occurrence takes place jnvolving rival 
factions it is but inevitable that the evidence 
would be of a partisan mature. In such a 
situation to reject the entire evidence on the 
sole ground that it is partisan is to shut one’s 
eyes to the realities of the rural life in our 
country. Large number of accused would 
go unpunished if such an easy course is charted, 
Simultaneously, itis tobe borne in mind that 
in a situation as it unforlds in the present case, 
the easy eesti) to inyolve as sod persons 
of the opposite faction as possible by merely 
naming them as having been seen in the melee 





* Cr As. Nos, 230 and 238 of 1972 and 97 of 1973. 
10th August, 1978. 
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is a tendency which is more often discernible 
and isto þe eschewed and therefore, the evidence 
has to be examined with utmost care and 
caution. [Para. 6.] 


(C) Penal Code (XLV of 1860), section 149—Unlaw- 
Jul assembly—Occurrence involving rival factions in 
a village—Persons present whether curious spectators 
or members of ulnlawful assembly—Determination of. 


Whenever in uneventful rural society something 
unusual occurs, more so where the local commu- 
nity is faction-ridden and a fight occurs amongst 
factions a good number of people appear 
on the scene not with a view to participating 
in the Occurrence but as curious spectators, 
Tn such an event mere presence in the unlawful 
assembly should not be treated as leading to 
the conclusion that the person concerned was 
present in the unlawful assembly as a member 
of the unlawful assembly. Vicarious liability 
would attach to every member of the unlawful 
assembly if that member of the unlawful 
assembly either participates in the commission 
of the offence by overt act or knows that the 
offence which is committed was likely to 
be committed by anymemberof the unlaw- 
ful assembly and becomes or continues to 
remain a member of the unlawful assembly. 


(Para. 7.]. 
(D) Criminal Procedure Code (V of 1898), sections 
Gl ard 162—Statement of witness recorded under 
section 161—Omissions or contradictions—#'roof. 
In the present case one curious practice not 
known to Jaw adopted by the trial Court was 
that whenever a witness was asked about an 
Omission with reference to the statement 
of the witness recorded by the investigating 
officer under section 161, Criminal Procedure 
Code, the Public Prosecutor would make a 
statement whether the statement referred to 
in evidence was to be found or was not to be 
found in the statement under section 161 and 
no attempt was made to prove the omission. 
Such concession {or proot of contradictjon or 
omission lacks support of law and is likely to be 
unfair to the witness in that whenthe investi- 
gating officer is questioned with regard to 
the contradiction or omission, a further oppor- 
tunity will be available to him to explain the 
contradiction or omission, [Para. 17.] 


(E) Criminal trial—Evidence of partisan witness— 
Value of. 
It cannot be suggested that the evidence of 


a partisan witness must be discarded on that 
ground alone. That puts the Court on guard 
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to scrutinise their evidence with more than 
ordinary care. It must focus its attention on 
whether there are discrepancies in the evi- 
dence ; whether the evidence strikes the 
Court as genuine and whether the story as 


narrated is probable. Judicial approach 
hasto be cautious in dealing withsuch evi. 
dence. [Para. 18.] 





Œ) Penal Code (XLV of 1860), section 149— 
everal persons emerging together and attacking 
deceased—Inference as to formation of unlawful 
assembly with common object to attack deceased 
—Propriety. 


If some persons had collected at one place and 
on seeing the deceased alighting trom the bus, 
emerged from that place and chased him and 
some of them belaboured him, it can be said 
that they had met for a purpose and had a 
common object and acted in concert. Now, 
if some persons combined to attack the deceased 
andif they emerged together one can say 
that those who are the members of this assem- 
bly shared the common object of the assembly, 
viz., tO assault and even to cause hurt to the 
deceased, That at that stage an unlawful 
. assembly was formed is unmistakably establi- 
shed. [Para. 37.] 


(G) Criminal Procedure Code (V of 1898), sec- 
tions 161 and 162—Statement recorded under section 
161— Omissions in —Proof —Mode—Confronting 
witness with police statement—Legality. 


In cross-examining a witness with regard to 
omissions made in the statement recorded 
under section 161, Criminal Procedure Code, 
the question should be framed in a manner 
to point out that from amongst those accused 
mentioned in examination-in-chief there were 
some whose names were not mentioned in 
the police statement and if the witness affirms 
this no further proof is necessary and if the 
witness denies or says that she does not remem- 
ber, the investigation officer should be ques- 
tioned about it. Confronting the witness with 
police statement is the most objectionable 
manner of using jt and must be emphatically 
disapproved. [Para. 53.} 


(H) Penal Code (XLV of 1860), section 149— 
Unlawful assembly—Stray assault by one—Effect— 
Liability of others. 

Where a large crowd collected all of whom 
are not shown to be sharing the common ob- 
ject of the unlawful asssembly, a stray assault 
by any one accused on any particular witness 
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could not be said to be an assault in prosecu- 
tion of the common object of the unlawful 
assembly so that the remaining accused could 
be imputed the knowledge thatsuchan offence 
was likely to be committed in prosecution of 
the common object of the unlawful assembly. 
[Para. 55.) 


Cases referred to: 


Masalti v. State of Uttar Pradesh, (1965) 
M.L.J. (Grl.) 312: (1965) 1 S.G.J. 605: 
(1964) 8 S.C.R. 133: A.LR. 1965 S.C. 
202, R. Kondaiah V. State of Andhra Pradesh, 
(1975) 3 S.G.C. 752: To S.C.C. (Crl.) 
213: (1975) 2 S.C.J. 499: (1976) M.L.J. (Crl.) 
21: (1976) 1 An.W.R. (S.C) 1: ALR. 
1975 S.C. 216. 


The Judgment of the Court was delivered by 


Desai, PAE three appeals arise out of 
the judgment rendered by a Division Bench 
of the High Court of Madras in Criminal 
Appeal No. 295 of 1970 convicting 27 appel- 
lants for different offences who were acquitted 
of all charges levelled against them by the 
learned Sessions Judge, Chingleput Division in 
Sessions Case No, 25 of 1969 in which 28 per- 
sons were put up for trial for various offences * 
including the one under section 302 read with 
section 34,.Indian Penal Code,against accused 
Nos. 1 to 10, 16, 17, 19 and 20, and under 
section 302 read with section 149, Indian 
Pena] Code, against rest of the accused and 3 
other charges for specificoffences under sections 
323, 324, 325 read with sections 149 and 427 
read with section 34, Indian Penal Code. 
The learned Sessions Judge entertained a 
reasonable doubt about the veracity of the 
prosecution evidence and giving benefit of 
doubt, rejected the prosecution case in its 
entirety and acquitted all the accused. 
The State of Tamil Nadu preferred an appeal 
to the High Court of Madras against origina] 
accused Nos, 1 to 27. No appeal was pre- 
ferred against the acquittal of original accused 
No. 28 and it has become final. The High 
Court practically accepted the entire pro- 
secution case and convicted accused Nos. 1 to 
27, i.e., all the accused jn respect of whom the 
State had preferred an appeal, and sentenced 
them to varying terms of imprisonment on 
different counts. Original accused Nos. 1 to 
7 and 19 were convicted amongst others, for 
an offence under section 302 read with section 
34o0fthe Indian Pena] Code and each of them 
was sentenced to suffer imprisonment for life. 
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These 8 accused preferred Criminal Appeal 
No. 230 of 1972 under section 2 (a) of the 
Supreme Court (Enlargement of Criminal 
Appellate Jurisdiction) Act, 1971. Original 
accused Nos. 8 to 18 and 20 to 27 applied for 
and obtained special leave in Criminal Appeal 
No. 238 of 1972. Original accused Nos. 1 to 7 
and 19 were also convicted for various other 
offences and in respect of their convictions for 
offences other than the one under section 302 
read with section 34, Indian Penal Code, they 
applied for and obtained special leave in 
Criminal Appeal No, 97 of 1973. Thus, these 
three appeals arise from the same judgment 
and accordingly were heard together and are 
being disposed of by this common judgment. 


2. A curious feature of this case which has 
caused us not inconsiderable anxiety is that in 
all 28 persons were challenged before the 
learned Sessions Judge who framed charges 
against the accused under 39 different heads. 
The prosecution in all examined 34 witnesses 
including prosecution witnesses Nos. 1, 2, 4, 
6, 7, 8 and 13 who are alleged to have suffered 
injuries at the scene of occurrence and in all 
probability in the course of the Occurrence, 
and yet the learned Sessions Judge was not im- 
pressed by the evidence of any of these witnesses 
and rejected the entire prosecution case as un- 
worthy of belief and acquitted all the accus- 
ed. “When the matter was taken to the High 
Court by the State against all accused, except 
the last, the High Court was of the opinion that 
the appreciation of evidence by the learned 
Sessions Judge has been “so unreasonable that 
the evidence given by the witnesses|was discarded 
only on the ground that it is the evidence of 
partisan witnesses and the judgment of the 
trial Court is vitiated by incoherent and hetero- 
geneous medley of confused thinking, clarity 
and cogency rg tae to the judgment of 
the trial court”, With this vryptic obserca- 
tion the High Court accepted almost the 
entire prosecution case except where a conces- 
sion was made by the learned Public Prose- 
cutor appearing for the State and convicted 
all the appellants, viz., original accused 
Nos. 1 to 27 for various offences. Accused 
Nos. 1 to 7 and 19 were convicted for an. off- 
ence under section 302 read with section 34, 
Indian Penal Code, andeach of them was sen- 
tenced to suffer imprisonment for life. Ac- 
cused Nos. 1, 6, 7, 8, 11, 12 to 15, 19,20, 22, 
23, 26 and 27 were convicted for an offence 
under section 147, Indian Penal Code, and 
the remaining accused were convicted 
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for an offence undersection 148, Indian Penal 
Code. Accused Nos. 7, 17, 21 and 29 were 
convicted for an offfence under section 323, 
Indian Penal Code. Accused Nos. 7, 11, 13, 
23and 25 were convicted for an offence under 
section 324, Indian Penal Code. Accused No.19 
was convicted for an offence under section 325, 
Indian Penal Code, and all the accused were 
convicted with the aid of section 149, Indian 
Penal Code, for the aforementioned offences. 
Some of the accused were also convicted for an 
‘offence under section 427, read with section 
34 Indian Penal Code. They were awarded 
varying sentences on each count simultane- 
ously directing that the substantive sentences 
would run concurrently. 


3. Karpakxam village was no exception to the 
ordinary faction-ridden rural community, the 
dispute vivisecting the village community 
dating back to 1956 when accused No. 11 
Kuppu Naicker who has a wellin land bearing 
Survey No. 102, wanted to lay a pipeline to 
‘take water tothe field bearing No. 166/2 be- 
longing to his . wife, Dhanammal. There 
was another well sunk by the local Panchayat 
in Survey No.170 forthe use of the village 
community and when accused 11wanted to take 
water from his well in Survey No. 102, an 
apprehension was entertained by the residents 
of the village that there would not be enough 
water in the wellin Survey No. 170 and there 
would be water shortage. Gripped by this 
apprehension, a majority of the village com- 
munity resisted the attempt of accused 11 to 
take water by laying pipelines. This became 
a prestigeissue which led to attacksand counter- 
blasts. Rival parties were led by accused 1] on 
one side who was keen to lay the pipeline for 
flow of water through Survey No. 
170 escribed as ‘Meykal Poramboke’ in 
which it was proposed to construct a school 
building, and the opponents were led by 
P.W. 31. On 4th March, 1967, accused 24 
Kumaraswami dug a channel for laying the 
pipeline through Survey No. 170 where- 
upon P.W. 31 approached the Collector on 
6th March, 1967,objecting to the digging of the 
channel for laying pipelines in ‘ Meykal 
Poramboke’ and on his representation on 
7th March, 1967, the Collector, ‘suspended the 
permission granted to accused 11 to lay the 
pipelines. Accused 11 and his companions 
ignored the order of the Collector and conti- 
nued to dig the channel. Apprehending that 
P.W. 31 and his companions may obstruct, 
accused 24 instituted Original Suit No.2216 of 
/ 
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1967 inthe Courtof the District Munsif, Poona- 
malle against P. Ws. 31 and 9 others seeking to 
injunctthem from obstructing in any manner 
in laying the pipelines. Subsequently, 
the District Revenue Officer passed an order 
Ex.P-5, on 29th July, 1968, for laying the pipe- 
lines along the cart trackin Survey Nos. 169 
and 170 and the Tahsildar was asked to demar- 
catethe route along which the pipeline should 
be laid. One T.A. Thandapani, P.W.5, at 
the relevant time Revenue Divisional Officer 
was directed as per order Ex. P-6 to take im- 
mediate action to finalise thetrack along which 
the pipeline had to be laid and he was direct- 
ed to visit the village after giving advance 
notice to both the contending parties. He 
visited the village on llth November, 1968 
when a written memorandum, Ex.P-1 signed 
by 63 residents of the village, including 
P.Ws. i, 2, 4,6, 7 and deceased Gajarajan 
was submitted to him objecting to laying 
of pipelines. He marked the track along 
which the line was to be laid by the use of 
lime powder. A crowd collected at the 
spot and obstructed marking of the proposed 
Pipeline and part of it was erased as eviden- 
ced by Ex. P-20. The officers then with- 
drew as tension was mounting and PIW. 5 
submitted his report Ex. P-7 dated 14th 
November, 1968. The first outward mani- 
festation of hostility occurred on 24th Novem- 
ber, 1968 when P.W. 31 who was returning 
to the village from Madras, was attacked 
bya stone hurled at him by accused 5 who 
was then in the company of accused 1, 4to 7 
and 16 to 19. An information was lodged 
with the police and P.W. 31 was taken to 
Royapettah Hospital where he was admitted 
as indoor patient. This incident appears to 
be the signal for the tragic events of 27th 
November, 1968. On that day around 2.30 
P.M. deceased Gajarajan, brother of P.W. 31 
arrived by bus coming from Madras side 
and was passing through Batiai leading to 
Gangama! Koil on the way to his house and 
when he was near Casuarina Thope a crowd 
of about 50 to 60 persons including accused 
1-23 and 28 emerged from the Thope and 
attempted to waylay the deceased. Deceased 
Gajarajan tried to escape and he was chased 
and when he was near the well situated 
near the Teachers’ Quarters he was encir- 
cled by the crowd and from amongst them he 
was attacked and beaten by accused 1 witha 
stick on his right shoulder, by accused 2 on 
his head with patta knife and by accused 3 
on his head with vettu kathi. Deceased 
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Gajarajan took to his heels and was chased by 
the crowd and fell down near the house of 
P.W. 10 where accused 4 and 5 inflicted 
injuries with patta knife and accused 6 and 7 
hurled stones and accused 19 dropped a big 
stone on Gajarajan. In the incident that 
occutred near the house of P.W. 10,several 
prosecution witnesses alsosuffered injuries at 
the hands of different accused. It is alleged 
that accused 1 beat P.W. 6 and P.W. 8 with 
a stick; accused 2 inflictedirjury with patta 
kathi on P.W. 6; accused 4 caused injuries 
with patta kathi to P.Ws. 2 and 7; accused 5 
attacked P.W.1 with spear and then hurled 
a stone at him; accused 8and 10 caused 
grievous hurt to P.W. 4; accused 19 hurled a 
stone at P.W.2 and caused grievous hurt ; 
accused 23 caused hurt to P.W. 13; accused 
24,25,26 and 27inflicted injuries on P.W. 4. 
Some of the accused committed mischief. 
P.W. 32 Subramaniam, A.S.I. Police, Tiruvan- 
miyur received a telephone message that a 
riot had occurred at Karpakkam village and 
before he could get details on phone, the 
connection was snapped. He rushed with 
some police constables to the village simulta- 
neously sending intimation for additional 

lice help. When he reached near the house 
of P.W. 10, he found Gajarajan lying injured. 
P.Ws.1. 2, 4,6, 7 and 13 came to the house of 
P.W 10. He arranged for a conveyance for 
taking injured Gajarajan ard P.W.4 to the 
General Hospital and then he asked P. Ws. 
1,2,6, and 7 to accompany him and at the 
police station recorded First Information 
Report Ex. P- 2, as narrated by P.W. 1 and 
registered an offence and commenced inyes- 
tigation, After completing the investigation he 
submittedchallan against 28 accused of various 
offences. The trial of the accused resulted 
in acquittal andin appeal by the State, the 
Court reached the conclusion as herein- 
before recorded. 


4, In the appreciation of evidence bythe 
trial Court as well as in appeal against 
acquittal of the accused bythe High Court 
there is very little or no meeting ground 
with the unfortunate though unavoidable 
result that both sides practically read the 
entire evidence before us and wantedus to 
reach the conclusion on our own appreciation 
of evidence. Undoubtedly, in respect of those 
accused who haye been convicted for an 
offence under section 302/34, Indian Penal 
Code, there is an appeal to this Court asof 
right, but in appeals by special leave 
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ordinarily this Court does not undertake t 

reappreciate evidence. However, in thel, 
situation in which we are placed in this 
case, where the learned Sessions Judge 
rejects the entire prosecution evidence as 
unworthy of belief, and the High Court 
implicitly relies on almost the entire evi 

dence, we could not escape the duty to exa-ṣ, 
mine the evidence for the purpose of ascer- 
taining whether there has been any such error}, 
of law or faet as to vitiate the findings in thej, 
impugned judgment. ! 


5. Here is a case in which in all 28 
accused were put up for trial and as many 
as 34 witnesses were examined, 6 of whom 
are alleged to have been injured at the scene 
of occurrence andin all probability in the 
course of occurrence. The High Court in 
one paragraph ofthe judgment (para. 60). 
agrees with the trial Court that the evidence 
of prosecution witnesses Nos. 10, 12 and 13: 
so far as they implicate accused Nos. 8, 9, 
10,16 and 17 fails to inspire confidence but 
para. 62 Of their evidence is accepted as reli- 
able on minor charges butin this background 
we would exclude their eyidence from. 
further consideration. Eyen then there are 27 
accused who are before this Court and there 
is evidence of 31 witnesses which is to þe: 
examined, 


6. Where there is a melee and a large)’ 
number of assailants and number of wit- 
nesses claim to haye witnessed the occur 
rence from different places and at different 
stages of the occurrence and where the evi- 
dence as in thiscase is undoubtedly parti 
san evidence the distinct possibility of a 
cent being falsely included with guilty can- 
not be easily ruled out. In a faction- 
ridden society where an occurrence takes place 
involving rival factions it is but inevitable 
that the evidence would be of a partisan 
mature In such a situation to reject 
the entire evidence on the sole groundthat it! 
is partisan is to shut one’s eyes to the realities 
of the rural life in our country. ‚Large num 
ber of accused would go unpunished if 









easy tendency to involve as many persons 
of the opposite faction as possible by merely 
naming them as having been seen in the 
melee is a tendency which is more often dis- 
cernible and is to be eschewed, and therefore, 
the evidence has to be examined with 
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yutmost care and caution, It is in such a 
situation that this Court in Masalti and others 
v. State of U.P.1,adopted the course of adopt- 
ing a workable test for being assured about 
the role attributed to every accused. To 
some extent it is inevitable that we should 
adopt that course. 


7. Before we proceed to look into the evi“ 
dence it is also necessary to make it clear 
that whenever in uneventful rural society 
something unusual occurs, more so where 
the local-community is faction-ridden and 
fight occurs amongst factions, a good number 
of people appear on the scene not with a view 
|to participating in the occurrence but as curi- 
ousspectators. Insuch anevent mere pre- 
sence in the unlawful assembly should not 
{be treated as leading tothe conclusion that the 
jperson Concerned was present in the unlaw- 
ful assembly as a member of the unlawful as- 
sembly. Vicarious liability would attach to 
every member of the unlawful assembly if 
that member of the unlawful assembly either 
participates in the commission of the offence 
by overt act orknows that the offence which 
iscommitted was likely to be committed by any 
member of the unlawful assembly in 
prosecution of the common object 
of the unlawful assembly and becomes 
or continues to remain a member ofthe 
unlawful assembly. If one becomes a member 
of the unlawful assembly and his association 
in the unlawful assembly is clearly established, 
his participation in commission of the offence 
by overt act isnot required to be proved if it 
could be shown that he knewthatsuch offence 
was likely to be committed in prosecution of 
the common object of the unlawful assembly. 
But while finding out whether a person wasa 
curious spectator or a member of an unlawful 
assembly it is necessary to keep in mind the 
life in a village ordinarily uneventful except 
for small squabbles where the village com- 
munity is faction-ridden and when serious 
‘crime is committed people rush just to quench 
their thirst to know what is happening. In 
this case we will have occasion to point out 
that there are accused who are convicted with 
the aid of section 149, Indian Penal Code, but 
in respect of whom we have no doubt in our 
mind that they were mere spectators and could 
hardly be said tobe members of the unlawful 
assembly. 


Á 
1, (1965) M.L.J. (CrL) 112: (1963) 1 S.C.J. 605: 
(1964) 8 S.GR. 133: ALR. 1965 S.C. 202. 
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8. At the outset let us briefly analyse the 
charges framed against the accused. In all 
distinct and separate charges were framed 
under 39 heads. Accused Nos. 1, 6, 7, 8, 11, 
12, 19, 20, 22, 23, 26, 27 and 28 were charged 
for an offence committed under section 147, 
Indian Penal Code, and the remaining accu- 
sed were charged for an offence under section 
148, Indian Penal Code, under heads 1 and 2. 
Accused 1, 2, 3, 4, 6, 7, 8, 9, 10, 16, 17, 19 
and 20 were charged under section 302/34, 
Indian Penal Code, under head 3 and under 
head 4 the remaining accused were charged 
under section 302/149, Indian Penal Code. 
Accused 1 was charged for having committed 
an oftence under section 323, Indian Penal 
Code, under heads 5 and 7 for causing hurt to 
P.W. 6 Subramaniam and P.W. 8 Gangappa 
Naicker. Accused 2 was charged for commit- 
ting an offence undersection 324, Indian Penal 
Code for causing hurt to P.W.6 Subramaniam 
with patta kathi under head 9. Accused 2 
was also charged under head 35 for committ- 
ing an offence under section 427, Indian Penal 
Code, for committing mischief in the house of 
P.W. 7 Krishnappa Naicker. Accused 4 was 
charged under two distinct heads 11 and 13 for 
committing offence under section 324, Indian 
Penal Code, causing hurt with patta kathi 
to P.W.2 Vedagiri and P.W. 7 Krishnappa 
Naicker respectively. Accused 5 was charged 
for committing an offence under sections 324 
and 323,Indian Penal Code, under heads 15 
and 17 for causing hurt to P.W.1, ‘Rajamanic- 
kam. Accused 19 was charged for an offence 


„under section 325, Indian PenalCode, forcaus- 


ing grievous hurt to P.W.2 Vedagiri under 
head 19. Accused 23 was charged for an 
offence under section 323, Indian Penal Code, 
for causing hurt to P.W. 13 Kanammal 
under head 21. Accused 24 was charged for 
an offence under section324, Indian Penal Code 
under head 23 for causing hurt to P.W.4 
Gnanamurthi with patta kathi. Accused 25 
was charged under the head 25 for an offence 
under section 324, Indian Penal Code, for 
causing hurt with iron pipe to P.W. 4 Gnana- 
murthi. Accused 26 was charged for an offence 
under section 323, Indian Pena] Code, under 
head 27 for causing hurt to PW. 4 Gnana- 
murthi. Accused 27 was charged for commit- 
ting an offence under section 323, Indian 
Penal Code, under head 29 fór causin 

hurt to P.W.4  Gnanamurthi. Accused 
8 was charged for an offence under 
section 325, Indian Pena] Code, under 
head 3] for causing grievous hurt to P.W. 
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4 Gnanamurthi. Aceused 10 was charged for 
an offence under section 325, Indian Penal 
Code, under head 33 for causing grievous hurt 
to P.W., 4 Gnanamurthi, Under charges Nos.6, 
8, 10, 12, 14, 16, 18, 20, 22, 24, 26, 28, 30, 32, 
and 34allthe accused were charged for offences 
under sections 323, 324 and 325, Indian Penal 
Code read with section 145, Indian Penal 
Code. Accused 7,8 and 10, were charged foran 
offence under section 427/34, Indian Penal 
Code, under head 36 for causing mischief in 
the house of P.W. 16 Karpagammal. Accu- 
sed 5, 8, and 9 were charged for an offence 
under section 427/34, Indian Penal Code, 
under head 37 for causing mischief in the house 
of P.W.17 Rajammal. Accused 3, 4, 5,6,7,8,9, 
10, 15, 16, 17, 19, 20, 21, 23 and 28 were 
charged for an offence under section 426/34, 
Indian Penal Code, under head 38 for causing 
damage to the engine and pump of P.W. 13 
Ranganathan. Accused 2, 3,8, and 9 were 
charged for an offence under section 427, read 
with section34, Indian Penal Code, under head 
39 for causing mischief in the house of P.W. 
18 Andammal. 


9. Defence of all the accused except accused 
4 was of total denial. Accused 4 admitted 
the dispute consequent upon attempt of 
accused 1] to take water by laying pipelines, 
the visit of P.W. 5 on IIth November, 1968, 
demarcating of route along which pipelines 
was to be laid and erasure of it by the oppo- 
site faction, It was alleged that they were 
involyed on account of enmity. Accused 4 
admitted that when he was examined on 27th 
November, 1968, by the Medical Officer 
he had injuries on his person but he did not 
know who caused them. He had filed a 
complaint in which he had stated that he 
was beaten on 27th November, 1968, at 12 
noon by a mob consisting of 100 persons 
including deceased Gajarajan and his rela- 
tives, 


10. As stated earlier, the learned Sessions 
Judge found serious discrepancies and con-* 
tradictions in the evidence .of witnesses whom 
he considered partisan and interested and, 
therefore, discarded their testimony in entire- 
ty and acquitted all the accused of the offen- 
ces with which they were charged. When 
the matter came up before the High Court 
in appeal against acquittal by the State, 
the High Court convicted accused Nos. 1, 6, 
‘7, 8, 11, 12, 13, 14, 15, 19, 20, 23, 26 and 
27 for an offence under section 147, Indian 
Penal Code, under head I and also convicted 
accused 3, 4, 5, 9, 10, 16, 17, 18, 21, 24 and 
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25 for an offence under section 148, Indiam 
Pena] Code under head 2. The High Court 
also convicted accused 1, 2, 3, 4, 5, 6, 7anť 
19 for an offence under section 302/34, Indian 
Penal Code and sentenced each of them to 
suffer imprisonment for life and confirmed 
the acquittal of accused 8, 9, 10, 16, 17 and 
20 for the said offence under head 3. Con- 
sequently, under head 4 the High Court 
convicted accused  11,12,14,15,18,21,22,23,, 
24, 25, 26 and 27 for an offence under section 
326/149, Indian Penal Code, holding the 
minimum common object to be one of caus- 
ing grievious hurt,and sentenced each of them 
tosufferrigorous imprisonment fora period of 6 
months. Accused 1 was conyicted for an 
offence under section 323, Indian Penal Code, 
under head 7 for causing hurt to P.W. 8 
Gangappa Naicker. Accused 2 was con- 
victed under head 9 for an offence under 
section 324, Indian Penal Code, for causing 
hurt to P.W. G Subramaniam. Accused 4 
was convicted for committing an offence 
under section 324, Indian Penal Code, under 
two different heads 11 and 13 for causing 
hurt to P.W. 2 Vedagiri and P.W.7. Krish- 
nappa Naicker respectively. Accused 5 was 
convicted for an offence under section 323, 
Indian Penal Code, for causing hurt to P.W. 
17 Rajammal under head 17. Accused 19 was 
conyicted for an offence under section 325, 
Indian Penal Code, for causing grievous hurt 
to P.W. 2 Vedagiri, under head 19. Accused 
23 was convicted for an offence under section 
323, Indian Penal Code, for causing hurt 
to P.W.13 Kannammal under head 21. Accused 
24 and 25 were convicted for an offence 
under section 324, Indian Penal Code, under 
heads 23 and 25 for causing hurt to P.W. 
4 Gnanamurthiwith patta kathi and iron pipe 
respectively. Accused 27 was convicted for 
an offence under section 323, Indian Penal 
Code for causing hurt to P.W. 4. Gnanamurthi 
under head 29, Accused 3, 4, 5, 6, 7, 8, 9, 
10, 15, 16, 17, 19, 20, 21 and 23 were con- 
victed for an offence under section 427/34, 
Indian Penal Code, for causing mischief under 
head 38. Accused 2, 3, 8 and 9 were con- 
victed for an offence under section 427/34, 
Indian Penal Code under head 39. The 
High Court convicted all the accused except 
one substantively charged under corres- 
ponding heads, 8, 10, 12, 14, 18, 20, 22, 24, 
26 and 30 with the aid of section 149, Indian 
Penal Code. Charges under heads 5, 6, 15, 
16, 27, 28, 31, 32, 34, 35, 36, and 37 were 
held not proved and the accused were acquit- 
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ted for the same. For the various offences 
under sections 323, 324 and 325, Indian Penal 
ode read with section 149, Indian Penal 
` Code, sentences of imprisonment varying 
from three months to six months were imposed 
‘upon each of the accused. In reaching this 
conclusion the High Court largely accepted 
the evidence of prosecution witnesses except 
P.Ws. 10, 12 and 13. 


11. A very detailed argument was addressed 
to us by Mr. Chitaley on behalf of accused 
Nos. 1, 2, 3, 4, 5, 6, 7 and 19 who have been 
convicted for an offence under section 302/34, 
Indian Penal Code. It was said that accused 
lto 7 and 19 have been conyicted for an 
offence under section 302/34, Indian Penal 
ode, by the High Court not on the basis 


‘of any constructive or vicarious liability 
but on the finding that each one 
actively participated in the assault 


on deceased Gajarajan, Each one is assigned 
a particular role an‘, therefore, unless participa- 
tion by the overt act is satisfactorily established 
‘it cannot be said that the charge is brought 
home to the particular accused. There is 
considerable force in this submission. ft is 
all the more so because the High Court con- 
Victed the remaining accused under section 
‘326/149, Indian Penal Code, which would 
mean that the High Court did not accept 
the prosecution case that the common object 
of the unlawful assembly was to commit 
murder of deceased Gajarajan. We would, 
therefore, haye to analyse the evidence about 
‘overt act attributed to each of accused 1 to 
7 and 19. 


12. Mr. Mulla on the other hand urged 
that this Court should bear in mind that 
there was strong motive for the accused to 
catise harm to deceased Gajarajan; that in 
all the deceased and the prosecution wit- 
nesses suffered as many as 64 injuries includ- 
ing 29 by deceased, 14 by P.W. 2,12 by P.Ws. 
4, 5 by P.W. 7, 2by P.W. 6 and one each by 
P.Ws. l and 8. It was pointed out that from 
amongst the 29 injuries suffered bythe deceas- 
‘ed, three were individually fatal and three 
‘cumulatively fatal and from amongst those 
three injuries which were cumulatively fatal 
some could be caused by pelting stones. It 
‘was pointed out that the incident is not in 
two parts but it was one continuous transac- 
tion and the prosecution was not to benefit 
by dividing it into two parts. He said that 
at any rate, Ex. P-2, does corroborate P.W.1 
an respect of the incident at the well. Mr. 
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Mulla strenuously contended that the evidence 
of P.W. 1 on its own is trustworthy and it 
is further assured by being corroborated 
by Ex. P-2 and the medical evidence provides 
corroboration to the evidence of P.W. 1. It 
was urged that the matter should be looked 
at from a broad spectrum in that there was 
long-standing feud between the parties and 
the incident of 24th November, 1968 has to 
be properly appreciated. Along with this 
the fact that the First Information Report 
was lodged soon after the occurrence and 
that in respect of it some contradictory sugges- 
tions have been made would not’ detract 
from its credibility. He said that the approach 
should be : Is the story on the whole reliable 
and whether appreciation of evidence by 
he High Court is fair and balanced? 


13. It was urged that when participants 
in assault are being convicted with the aid 
of sections 34 and 149, Indian Penal Code, 
the question of individual conduct is hardly 
relevant at all. Lastly, he said that if the 
Court is not satisfied about the role attributed 
to accused T9, even though the stone weight 
ing about 4 kg., is found at the scène of occur- 
rence, because the medical evidence may not 
justify the allegation of dropping of the stone 
on the head of the deceased, the Court may 
give him the benefit of doubt but aside of 
that, the Court may only examine special 
features in respect of the role attributed to 
individual accused with regard to injuries 
being caused to some prosecution witnesses 
and decide whether on those specific charges 
any one is entitled to benefit of doubt. 


14. Mr. Chitaley submitted that motive 
alleged is such that it may cut both ways. 
Long-standing feud may erupt into open 
hostility and assault. Simultaneously it may 
provoke victims to rope in as many members 
of the opposite faction as could be convenien- 
tly inter-woven in the main fabric of the 
prosecution rase, 


15. The motive alleged for the offence is 
that there were well-divided factions in the 
village—one led by accused 11 and the other 
led by P.W. 31. All the accused, apart 
from belonging to the faction led by accused 
11, are inter-related. Accused 2,3, 24 and 
25 are sons of accused 11. Accused 9 and 
10 are the sons of accused 8 who is the brother 
of accused 11, and accused 26 is brother of 
accused 11. Accused [3 and 14 are the 
sons ef accused 12 who is the brother of 
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accused 1] and accused 27 is the wife of 
accused 12. Accwsed 1, 4, 15 and 23 are the 
sons of one Kullappa Naicker. Accused 18 
and 19 are the sons of accused 4. Accused 
6, 7, 16 are the sons of accused 15. Accused 
22 is wife of accused 23 and accused 5 is the 
son of accused 23. Thus, by and large all 
the accused are near relations of each other. 
To some extent that is true of the prosecution 
witnesses also. P.W. 31 is the head of the 
Panchayat and was also the leader of the 
faction. Deceased Gajarajan was the brother 
of P,W. 31 and P.W. 4. P.W. 2 is the real 
brother of P.W. 1. The niece of P.W. 7 is 
married to P.W. 2. The sister of P.W. 4 is 
married to the son of P.W. 1. P.W. 13 is 
the Wife of the elder brother of P.W. 1. 
P.W. 16 is the wife of the maternal uncle 
of P.W. 1. P.W. 9 is the cousin of P.W. 1. 
P.W. 12 is the wife of P. W. 9 and she is the 
sister of P.W. 31 and deceased Gajarajan. 
P.W 19 is the elder sister of P.W. 31, the 
deceased and P.W. 4. Deceased was married 
to the daughter of P.W 19. P.W. 20 is the 
wife of P.W 4. P.W. 21 is the wife of P.W. 
31. Thus, the prosecution witnesses are also 
more or less near relations of each other. 
The cause of discord between the two factions 
dates back to 1956 when accused 11 wanted 
to take water by laying pipelines from his 
well in Survey No. 102 to the field bearin 
Survey No, 166/2 belonging to his wife ad 
this was objected to by a large number of 
villagers alleged to have been ied by P.W. 31. 
Since then accused 11 made strenuous efforts 
to get permission for laying the pipelines and 
P.W. 31 and his supporters stoutly resisted 
the same. The entire history of discord is 
clearly set out in the evidence of P.W. 5. 
Additional Revenue Officer, T.A. Thandapani 
and to some extent it is supported by 
documentary evidence. The Collector grant- 
ed the permission to lay the pipeline 
but he suspended it on objection by 
P.W. 31 and his supporters. Subsequently, by 
Ex. P-5 he directed pipeline to be Tid along 
the cart track and further directed the Tahsil- 
dar to demarcate the route and the witness 
P.W. 5 was directed to visit the village after 
giving notice to both the parties and actually 
the witness visited the village on 11th Novem- 
ber, 1968 when Ex. P-1 signed by 63 local 
residents including P.Ws. 1, 2, 4, 6, 7 and 
deceased Gajarajan was submitted to him. 
He demarcated the route along which the 
pane was to be laid and a large crowd 
ad collected there. About 100 persons 
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obstructed the marking of theline. Some 
people mischievously behaved by obliterta— 
ting the line whereupon witness Thanda- 
pani recorded the statement Ex. P-20 and 
submitted his report Ex. P-7. There is no 
dispute that such an event did occur. Amongst 
others, accused I] has admitted these 
facts in his statement under section 313, 
Criminal Procedure Code. The only point 
submitted by Mr. Chitaley on behalf of the 
accused was that Gajarajan was not one of 
the persons who participated in obstructing 
demarcation of the line and on the contrary 
the evidence shows that he was in a conci- 
liatory mood. There is some substance in 
the submission that Gajarajan did not partici- 
pate in erasing the line and in fact he per- 
suaded his compatriots tq desist from such 
a course and not to obstruct the officers dis- 
charging their duty. The fact, however, re~ 
mains that this dispute about taking water 
and laying pipeline had divided the local 
village community into two rival factions 
and one faction was led by P.W. 31, the head 
of the local Panchayat. Gajarajan was his 
brother. In this background, the submission 
that there was no motive to cause harm to 
Gajarajan cannot be accepted. There was 
enmity and bitterness between the two factions. 
Gajarajan belonged to one faction. Accused 
belonged to opposite faction. Therefore, 
this dispute about taking water and the con- 
sequent vivisection of the local village com- 
munity would establish some motive on the 
part of the accused to cause harm to Gaja- 
rajan. But then in this background the 
Court has to be careful to find out whether 
this very fact may not induce some witnesses 
to involve as many persons of the opposite 
faction as possible. 


15. It was said that the High Court was 
in error in placing implicit reliance on the 
evidence of P.W. 1 as corroborated by Ex. 
P-2 and the evidence of P.Ws. 6 and 9. The 
High Court has observed in paragraph 52 
of its judgment that the testimony of P.W. 1 
corroborated by the contents of Ex. P-2 is 
wholly credible and reliable and the High 
Court has no hesitation in placing total 
reliance on his testimony.Mr. Chitaley took 
serious exception to this certificate award- 
ed to P.W. 1 and contended that there are 
a number of infirmities in his evidence and: 
it would be hazardous to place implicit 
reliance on his testimony. Simultaneously 
it was said that Fx. P-2. the First Information 
Report has come into existence in such cir- 
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cumstances and contains such details and 
‘omits such vital facts of the prosecution 
case that it could not render credence to the 
evidence of PW, 1 and it was not worthy 
‘of reliance. 


17. P.W. 1 Rajamanickam is a very material 
witness in this case. According to him, 
‘on the date of occurrence i.l., 27th November, 
1968 around | p.m. he returned to his house 
from his field and after taking food while 
he was on the way to the field again via Peru- 
mal Koil Street he saw deceased Gajarajan 
alighting from a bus which arrived from 
Madras side and proceeded towards his house 
and when he was passing through the battai 
leading to Gangamma Koil he saw accused 
1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 14, 15, 
16, 17, 18, 19, 20, 21, 22,23 and 28 eoming 
‘out of Casuarina Thope along with several 
others and they waylaid deceased Gaja- 
rajan who was proceeding towards his house. 
Gajarajan started running and he was chased 
by the aforementioned persons and when 
Gajarajan reached near the well situated 
near the Teachers’ Quarters at ‘Karpakkam, 
accused No. 1 beat Gajarajan on his right 
shoulder with a stick, accused 2 inflicted an 
injury on the head of Gajarajan with patta 
knife and accused 3 inflicted an inj on the 
head of Gajarajan with vettu kathi. After 
receiving these injuries Gajarajan ran to- 
wards the house of P.W. 10, Govindaraja 
Naicker. Witness P.W. 1 proceeded near 
the éravanam of the house of Govindaraja 
Naicker and concealed himself behind the 
eravanam. The witness deposed that Gaja- 
rajan fell down near the house of P.W. 10 
‘Govindaraja Naicker and at that time accused 
4 caused an injury with patta knife on the 
tight hand side of Gajarajan. He saw accu- 
sed 5 causing an injury with patta knife to 
Gajarajan on his right thigh. He also 
saw P.W. 2 Vedagiri coming running to the 
place and accused 4 caused two injuries on the 
head of P.W. 2 with patta kathi. He also 
saw P.W. 6 Subramaniam emerging from 
his house and accused 2 inflicted an inj 

‘with patta kathi on the left leg of the latter. 
P.W. 6 Subramaniam ran away from that 
place. He further stated that accused 5 
Ramu alias Raman s/o. accused 23 attacked 
him with & spear but he escaped the 
‘blow and in the process his shirt was 
torn, At that time accused 5 hurled a stone 
Sat him which hit him on his right knee. P.W. 1 
tated that he entered the house of Krishnappa 
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Naicker and bolted the door, After some 
time he emerged from that house and 
when he came out he saw accused 6 Guru- 
swami and accused 7 Vishwanathan hurling 
stones at Gajarajan. The witness further 
stated that he also saw accused No. 19 bring- 
ing a stone and dropping it on the head of 
deceased Gajarajan at that time, The wit- 
ness has been cross-examined at great length 
and we are constrained to observe that the 
learned Sessions Judge hardly bothered to 
determine whether the questions put in cross- 
examination were permissible or not. One 
curious practice not known to law adopted 
by him was that whenever a witness was 
asked about an omission with reference 
to the statement of the witness recorded by 
the investigating officer under section 161, 
Criminal Procedure Code, the learned Public 
Prosecutor would make a statement whether 
the statement referred to in eVidence was to 
be found or was not to be found in the state- 
ment under section 161, Criminal Procedure 
Code, and no attempt was made to prove 
the omission. Such concession for proof of 
contradiction or omission lacks support of 
law and is likely to be unfair to the witness in 
that when the investigating officer is questioned 
with regard to the contradiction or omission 
a further opportunity will be available to 
him to explain the contradiction or omission, 


18. Mr. Chitaley urged that the witness 
belongs to the faction of P.W. 31. That 
does not appear to be in dispute. The 
witness appears to have suffered one injury 
by a stone hurled by accused 5. He ‘was 
examined by P.W. 11 Dr. Ramachandran, 
The witness has suffered a contused wound 
over the inner aspect of right leg just 2 inches 
below the knee of the size of ori, cms. Mr. 
Chitaley urged that witness P.W. 1 isa partisan 
witness belonging to the faction led by P.W. 
31. He admitted that he instituted a cri- 
minal complaint against the person belong- 
ing to the accused party, including accused 
1, 2, 3, 6, 7, 8, 9, 11, 12, 13, 15, 16, 
17, 18 and 26. A Criminal Case No. 822 
of 1965% was registered on the basis of his 
complaint and in that case the accused were 
acquitted. He also admitted that accused 
ll had instituted 2-3 criminal cases against 
him in the criminal Court. He also admit- 
ted that accused 2 Raja Ram had instituted 
a criminal case against him. He further 
admitted that accused 12 had filed a cri- 
minal case -against him and P.W. 31. He 
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ls a member of the Panchayat of which P.W. 
31 is the President. This evidence is suffi- 
cient to show that he belongs to the faction 
of P.W. 31. One noteworthy feature of his 
eVidence is that he admitted that witnesses 
Subramaniam, Krishnammal and Pattammal 
are related to him and that they will depose 
as per his direction and instigation. The 
type of answer elicited in cross-examination 
may not þe given its full weight. Added 
to this is the fact that he is a signatory to 
the memorandum dated llth November, 
1968, Ex. P-1 submitted to Revenue Divi- 
sional Officer along with a number of other 
persons objecting to the grant of permission 
to lay pipeline for taking water as prayed 
for by accused 11, It would unmistakably 
appear that the witness belongs to the faction 
of P.W. 31 and hence a partisan witness. 
Unfortunately the High Court did not exa- 
mine this aspect before reaching the con- 
clusion that his testimony is absolutely trust- 
worthy. It is not for a moment suggested 
that the evidenceses of partisan witness€ must be 
discarded on that ground alone. Times with- 
out number this Court has said that that 
would not be a correct approach. That put- 
the Court on guard to scrutinise their eVi- 
dence with more than ordinary care, vide 
R. Kondaiah and others vw. State of Andhra Pradesh. 
It must focus its attention on whether 
there are discrepancies in the evidence; 
whether the evidence strikes the Court as 
genuine, and whether the story as narrated 
is probable. Judicial approach has to be 
cautious in dealing with such evidence. The 
circumstances surrounding the presence 
of this witness at the time of the occurrence 
are purely fortuitous coupled with the fact 
that he is a partisan witness and hence his 
evidence will have to be examined with great 
care and caution. 


19. In accepting the testimony of P.W. 1 
the High Court was impressed by the fact 
that he is corroborated by Ex. P-2, the 
First Information Report in this case. Evi- 
dence of P.W. 32 Subramaniam, Taluk Sub- 
Inspector would show that on receipt -of tele- 
phonic message he rushed to the scene of 
Occurrence. Soon thereafter armed police 
reinforcement arrived. He sent deceased 
Gajarajan and P.W. 4 Gnanamurthi to the 
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General Hospital in a taxi and then he took 
P Ws. 1, 2, 6 and 7 in the police van to the 
police station. On reaching the police sta- 
tion he recorded Ext. P-2, the First Information 
Report as lodged by P.W. 1. Two sugges- 
tions were made with regard to the Vera- 
city of the contents of Ex, P-2. It was said 
that it was lodged by P.W. 1 in consultation 
with P.W. 31 who was already at Royapettah 
Hospital, and the details were settled in 
consultation with P.Ws. 2, 6 and 7 while tra-. 
velling by police van on the way to the police 
station. Cross-examination of P.W. 1 itself 
reveals that part of the information con- 
tained in Ex. P-2 is stated by him on the 
information received by him from persons 
who had suffered injuries and not of his per- 
sonal knowledge. The High Court has re- 
produced the entire Ex. P-2 in its judgment. 
In Ex. P-2 the names of accused 1 to 23 
are mentioned though there is some controversy 
about the name of accused 3 being found in 
Ex. P-2. The weapon carried by each of 
them is also mentioned. But it was contended! 
that while giving evidence in the Court P.W. 
1 over and above described the role of indi- 
Vidual accused and the weapon wielded by 
him and also neatly pin-pointed the seat 
of each injury. In the First Information 
Report Ex. P-2 it is not stated as to on 
what part of the body the blow by parti- 
cular accused landed. We are not inclined to 
attach undue importance tothe factthat in 
the First Information Report the witness has. 
not stated as to on what part of the body the 
blow fell. What is worthy of note is that 
according to the winess 50-60 persons emer- 
ged from Casuarina Thope and chased de- 
ceased Gajarajan and when Gajarajan was. 
near the well he was attacked by accused’ 
1, 2, 3, and when Gajarajan reached a fur- 
ther distance of 225 ft. he fell down near 
the house of P.W. 10 Govindaraja Naicker 
but till then no other accused could attack 
him. The omission of the names of accused 
24, 25, 26 and 27 in Ex. P-2 is glaring. It 
becomes all the more glaring because accused 
No, 24 is a son of accused 11, the latter being 
the leader of the opposite faction. P.W. 6 
witnessed accused 24 causing injury to P.W. 
4 with patta knife. P.W. 6 was in the same 
police van by which P.W. 1 travelled to the 
police station and their description about 
the occurrence is Similérand yet the name 
of accused 24 does not figure in the First 
Information Report Ex. P-2. On an over- 
all view of these circumstances it would be 
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unsafe to place total reliance on the con- 
tents of Ex. P-2. Undoubtedly it would 
to some extent lend assurance to the evidence 
of P.W. 1 but both will have to be taken. 
with an amount of caution. 


20. The High Court then examined the 
evidence of P.Ws. 6and 9 which according 
to the High Court would lend assurance to 
the evidence of P.W. 1. P.W.6 Subramaniam 
stated in his evidence that on the date of the 
occurrence around 2.30 P.M. when he was 
sitting in the verandah he heard noise comin 

from the side of the school and he saw decease 

Gajarajan coming running by the side of the 
Teachers Quarters. He also saw 50 persons 
including all the accused coming running 
armed with sticks, knives, pipes, etc. He 
deposed that these persons waylaid Gaja- 
rajan. The witness developed fear and got 
into his house and bolted the door from in- 
side the house. He then heard the cries of 
Gajarajan “‘apyo ayyo’ coming from near the 
house of P.W. 10 Govindaraja Naicker 
whereupon the witness opened the door and 
came out to see what had happened. 
He deposed that he saw Gajarajan lying 
in front of the house of P.W. 10 and accused 
4 was standing armed with knife. Accused 
5 Ramu alias Raman inflicted an injury 
with knife on the right thigh of Gajarajan. 
Accused 21 beat the witness with a stone on 
the middle of the chest but he did not sustain 
any external injury. The witness further 
deposed that accused 2 Rajaram catne run- 
ning with a patta knife and inflicted an injury 
on his calf muscle with the patta knife. P.W. 
6 fell down as he suffered a bleeding injury 


on his leg. He deposed that he saw P.W.1. 


standing near the house of P.W. 10 Govinda- 
raja Naicker, and he saw accused 2, 5 and 21 
chasing P.W. | by the back side of Govinda- 
raja Naicker’s house. He also deposed that 
P.W. 4 was coming running towards the house 
of Govindaraja Naicker and he also saw accus- 
ed 24-27 coming running from Munuswami 
Naicker’s house. He deposed that accused 
24 inflicted injury with patta knife on the 
head of P.W. 4 and accused 25 beat P.W. 
4 with an iron pipe. Accused 26 pelted a 
stone on P.W. 4 which hit him on his stomach. 
He stated that accused 27 was having a bag 
of stones and that they all went away towards 
the well of accused 11. Now, unfortunately, 
the High Court observes in paragraph 45 
that on a total consideration of the evidence 
of P.W. 1, corroborated by the testimony of 
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P.Ws. 9 and 6and the contents of Ex. p.2, 
the offence under section 302 read with section 
34, Indian Penal Code, has been brought 
home against accused 17 and 19. Very 
unfortunately this witness P.W. 6 does not 
say one word about the attack by accused 1,2 
and 3, on Gajarajan nearthe well. He made 
a very genera] statement that a crowd of 50 
persons including all the accused came running 
armed with knives, sticks and pipes. This wit- 
ness could be said to lend assurance to the 
evidence of P.W. 2 about accused 4 and 5 
being near deceased Gejarajan when he 
was found lying near the house of P.W. 10. 
The witness does not say about the accused 
6, 7 and 19 causing injury by stones to Gaja- 
rajan. We are constrained to observe that 
the High Court without examining the evi- 
dence of the witness has made a hald state- 
ment unsupported by evidence that the evi- 
dence of P.W. 6 lends assurance to the evi- 
dence of P.W. 1. We may also point out 
that while the witness says he saw accused’ 
4 standing near Gajarajan with a knife he 
does not say he saw him causing injury to 
the deceased. 


21. Turning now to the evidence of P.W. 9 
Narayanaswami it should be pointed out 
that he is thehusband of the sister of deceased 
Gajarajan. .He deposed that on the date of 
the occurrence when he was coming with his 
cattle to his house he saw deceased Gajarajan 
alighting from a bus. He also saw a large 
number of persons rushing out of Casuarina 
Thope raising the alarm ‘Pidida’. The witness 
stated that when deceased Gajarajan was near 
the drinking water well, he was waylaid by 
accused 1 who beat him with a stick, He also. 
saw accused 2 causing injury with patta 
kathi and accused 3 gausing injury with 
vettu kathi to the deceased. He deposed 
that as stones were being hurled he himself 
ran to the house of witness Doraiswami and 
concealed himself in the house and he came 
out after the police arrived at the scene of 
occurrence. Apart from the fact that this 
witness is a near relation of the deceased, 
his presence at the scene of the occurrence 
is very furtuitous. He not dnly belongs to 
the faction of P.W. 31 but is a near relation 
of P.Ws. 31, 4 and deceased Gajarajan who. 
are brothers. In his cross-examination he 
stated that he did not know whether the 
blows inflicted by accused 2 and 3 fell on the 
deceased or not. A contradiction was brought 
on record with reference to the police state- 
ment in which he has merely used the word. 
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‘knife’ and not ‘patta kathi. Looking to the 
‘fact that the witness is a near relation of the 
deceased, that to some extent he is a chance 
witness and the contradiction from his police 
statement, his evidence will have to be taken 
‘with an amount of caution. 


‘22. As pointed out earlier, the High Court 
‘has implicitly relied on the evidence of P.W.1 
‘on the ground that it is corroborated by 
Ex. P-2 and the evidence of P.Ws. 6 and 
9. The expanse of this statement is wide of 
the mark. We have analysed the entire corro- 


corroboratory evidence does not render the 
evidence of P.W. 1 wholly trustworthy. Evi- 
dence of P.W. 1 will have to be scanned in 
respect of each accused he seeks to implicate 
to ascertain against whom it is satisfactorily 
corroborated by other evidence. We will, 
‘therefore, analyse the evidence against each 
of the aforementioned accused. 


‘23. Accused No. 1 Muthu Naicker was 
identified as being in the crowd that chased 
Gajarajan by P.Ws. 1, 2, 9, 18 and 22. Out 
‘of these witnesses, P.W. 1 saw him inflicting 
‘an injury with the stick on the shoulder of 
‘Gajarajan. P.W. 2 claimed to identify 
accused 1 by his voice. P.W. 9 also says 
‘that accused l beat deceased near the well 
‘but he did not know whether the blow landed 
‘on him or not. His name is to be found 
-mentioned with the weapon wielded by him 
‘in Ex. P-2. Even if we apply what has been 
described as mechanical test in a case of 
this nature where at least three persons 
‘identified him in the unlawful assembly and 
he was armed with a weapon and was seen 
‘by two witnesses wielding the weapon, and 
‘the medical evidence of injury on the deceased 
-corroborates the fact -that a stick blow had 
landed on the right hand of the dece@sed, his 
presence in the unlawful assembly and 
‘participation in the assault on the deceased 
is unmistakably established and the evidence 
against him deserves to be accepted. 


‘24. Accused 2 Raja Ram was identified in 
the unlawful assembly by P. Ws. 1, 6, 9, 17, 
18, 20 and 22. PW, l says that he saw 
accused 2 armed with patta kathi and inflict- 
ing an injury on the right side of the head 
of deceased. He is also shown to have caused 
an injury on the leg of P.W. 6. At least P.W. 
“6 who has suffered an injury, as borne out 
by medical evidence, by a sharp edged weapon, 
~was in a position to identify his assailant. P.W. 
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9 refers to his presence in the crowd with 4 
knife which he has described as patta knife. 
The presence of this accused in the unlawful 
assembly and participation in the assault 1s 
very affirmatively established and. the High 
Court was right in accepting the evidence 
against him. 

25. Accused 3 Vedagiri was seen in the 
assembly by P.Ws. 1, 9, 17, 20, 21, 22 and 
23. Further P.W. 17 and 18 speak of his 
having entered the house of P.W. 18 and 
caused damage to the goods. P.W. 19 speaks 


boratory evidence and it appears that the : of his having caused damage to the pump set 


and doors and windows though in this respect 
he has been contradicted by the police state- 
ment. Now, applying the test we have evol- 
ved in the facts and circumstances of this 
case, the presence of this accused is referred 
to by at least five witnesses and others refer 
to his activity which occurred at or about 
the time of occurrence. However, there is 
a serious lacuna in the evidence against him 
and the High Court appears to have com- 
pletely overlooked it and this mainfest error 
emanates from the fact that the copy of the 
First Information Report which the High 
Court has used for reproduction in its judg- 
ment materially differs in respect of this 
accused from the copy supplied to us in Vol. 
V, of the record. We are unable to find 
out how such a glaring discrepancy in the 
two copies has occurred but we would rely 
on the copy supplied to us in Vol. V. In 
view of this, Mr. Chitaley rightly urged that 
the name of accused 3 is not to be found 
in the First Information Report and this 
fact was not controverted by Mr. Mulla, 
learned counsel for the respondent State. 
The High Court had reproduced the entire 
Ex. P-2in paragraph 43 of its judgment. In 
the middle portion of Ex. P-2 as reproduced 
by the High Court at p. 1426 of the record 
where P.W. 1 describes the assault it reads 
as under : 


“They obstructed Gajaraja Naicker near the 
teachers’ quarters, Muthu Naicker (accused 1) 


beat Gajarajan with a stick. Rajaram 
(accused 2)sonof Kuppu Naicker (accused) 
cut him with the patta knife. Vedagiri 


coa 3) also cut him with avettu knife 
ajaraja Naicker managed to came running 
and fell down in front of the of 


‘Govindaraja Naicker P.W. 10).” 


house 


26. Now, when we refer to the copy of th® 
first information report, supplied to the Court 
at page 5, Vol. V. it reads as under : 
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“They waylaid him near Teachers’ Quar- 
iers. Muttu Naicker (A-1) beat Gajaraj 
with a stick. Rajaram, son of Kuppu 
Naicker (A-2) cut him with a patta knife. 
Gajaraj escaped, came running and fell 
down before Goyindaraj Naicker’s (P.W.10’s) 
house,” 


27. In any other portion of the First Infor- 
mation Report Ex. P-2 as set out in Vol. 
V there is no reference to accused 3. There- 
fore, it appears crystal clear that the name 
of accused 3 is not mentioned in the First 
Information Report. Now, if P.W. 1 in the 
material witness and he has vividly described 
the assault on the deceased at the well where 
accused 3 is said to have caused injury to 
deceased and yet in the First Information 
Report Ex. P-2 he has not mentioned the 
name of accused, 3, it would be hazardous 
to accept the evidence against him as being 
present in the unlawful assembly and partici- 
pating in the assault. It becomes all the more 
difficult because P.W. 6, who is the other 
witness according tothe High Court as afford- 
ing corroboration to the evidence of P.W. 1, 
does not say anything about accused 3 causing 
any injury to deceased Gajarajan. It thus 
becomes Crystal clear that the name of this 
accused is not mentioned in the First Infor- 
mation Report Ex. P-2 and the evidence of 
P.W. 1 is not corroborated by the evidence 
of P.W. 6 and P.W. 9 is not clear about what 
this accused is supposed to have done. In these 
circumstances we are of tre opinion that accus- 
ed 3 is entitled to the benefit of doubt with 
regard to the charge under section 302/34, 
Indian Penal Code. 


28. Accused No. 4 was seen in the unlawfu 
assembly by P.Ws. 1, 2, 6, 7, 8, 18 and 22. 
About the presence of accused 4 in the un- 
lawful assembly there is unimpeachable evi 
dence. P.W. 33 D.D. Srinivasan, Sub-Inspector 
of Police in his evidence stated that after he 
learnt of the occurrence at Karpakkam village, 
he rushed police constables to that village 
and when he reached there at 4.45. P.M. he 
found armed Reserve Police personnel present 
there. P.W. 32 Subramaniam, Taluk Sub- 
Inspector was not in the village. This wit- 
ness P.W. 33 started looking round in the 
village and when he reached Kaliamman 
Koil Street, he found accused 4 Singara 
Naicker lying there with injuries on his person 
and he was not in a position to speak. The 
witness at once sent accused 4 in a cart to 
the hospital for treatment. Accused 4 was 
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examined by P.W. 15 Dr. Pragedeeswaran: 
and the certificate of injury, Ex. P-15 shows: 
that accused 4 had suffered a minor abrasion 
over ilium and lacerated wound on right 
mandible. Accused 4 in his statement under- 
section 313, Criminal Procedure Code, stated 
that he had suffered the injury but did not 
know who caused the injury to him (vide 
question No. 43). Again it must be remem-- 
bered that this accused gave two blows with 
patta kathi to P.W. 2 and his presence and 
causing injury to P.W. 7 is spoken by P.W. 
7 though of course on this point an omission 
was brought on record in the'eyidence of 
P.W. 7 with reference to his evidence in the 
committing Magistrate’s Court. Mr, Chita- 
ley also commented on the fact that while 
the medical officer had asked this accused 
as to how he suffered the injury, in the case of: 
injury to P.W 7 at the time of examination 
by the Medical Officer he has not stated that 
hesufferedtheinjury at the hands of accused 4. 
In fact, the evidence against this accused 
satisfactorily establishes his presence in the 
unlawful assembly as also his participation. 
in the assault on the deceased. 


29. Accused 5 is alleged to have caused 4n in~ 
jury with patta kathi on the right thigh of the 
deceased. This is spoken to by P.Ws. 1, 2 
and 6. P.W. 17 refers to his presence in the 
crowd but failed to identify him in the Court 
and, therefore, that evidence would not he 
of any assistance to the prosecution, P.Ws. 
18, 19 and 22 have seen this accused in the 
unlawful assembly. With regard to the in- 
jury alleged to have been caused by this 
accused there is corroboration in the form 
of medical evidence. There is further the 
evidence of P.W. i that this accused tried to. 
give him a stab blow with his spear but he 
warded off the blow and in the process his 
shirt was torn, In this connection it is clearly- 


stated in the First Information Report 
Ex. P-2 that accused 5 attempted to 
thrust a spear in his stomach but he 


escaped and his shirt was torn and accused 
5 then hurled a stone which hurt P.W. 1 on 
the right knee. On the quéstion of injury- 
on his right leg, P.W. 1 is corroborated by 
the medical evidence. It is also stated in. 
Ex. P-2 that accused 5 gave a blow with 
patta kathi to the deceased. Therefore, on 
the identity and presence of this accused 
evidence of P.W. 1 is corroborated by Ex. 
P-2, by the medical evidence as well as by 
the evidence of P.Ws. 18, 19 and 22 as having- 
seen him in the unlawful assembly. His pre- 
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e 
sence and participation is clearly established 
by more than three witnesses and, therefore, 
“the charge is brought home to him. 
Saas z 


30. Accused 6 and 7 are alleged to have 
pelted stones at deceased Gajarajan and 
caused injuries to him. On the important 
point of pelting stones at Gajarajan there 
isevidence of P.W. 1 alone against accused 6 
and 7and eyen in respect of that part of his 
evidence the learned Sessions Judge has noted 
‘that after P.W. 1 described the entire incident 
and then referred to his having concealed 
himself in the house of Krishnappa Naicker, 
and thereafter the witness volunteered that 
accused 6 and 7 pelted stones. That is an 
infirmity in the evidence of this sole witness 
-on the question of pelting stones against 
accused 6 and 7. P.W. 19 has stated that 
he had seen accused 6 brandishing an iron 
-pipe but a contradiction is brought on record 
qn his evidence which shows that in the police 
statement he had referred to a stick in the 
‘hand of accused 6. P.Ws. 20, 22 and 24 
weferred to the presence of accused 6 in the 
crowd. Similarly, P.W3.19, 20 and 22 referred 
to the presence of accused 7 in the crowd. 
As pointed out earlier, the High Court con- 
victed accused 6 and 7 for the offence under 
section 302/34, Indian Penal Code, not on 
the ground that they were members of the 
-unlawful assémbly but on the ground that 
they shared the common intention of accused 
1, 2, 3, 4,5, and 19 to commit the murder 
.of Gajarajan and that this common intention 
is manifested on account of overt act of pelt- 
‘ing stones by accused 6 and 7 at deceased 
Gajarajan, If the conviction thus rests on the 
alleged overt act of pelting stones, that aspect is 
spoken to by P.W. 1 alone. It was, however, 
said that On this aspect P.W 1 is corroborat- 
ed by Ex. P-2. The statement in Ex. P-2 on this 
point is slightly ambiguous. It is stated that 
accused 6 Guruswami threw stones at him 
and accused 7 Viswanathan also threw stones. 
Whether the stones did hit GaJarajan or not 
is nowhere spoken to in Ex. P-2. And again, 
as stated earlier, P.Ws. 6 and 9 did not say 
one word against accused 6 and 7 though 
the High Court observed that the testimony 
of P.W 1 is rendered wholly trustworthy on 
being corroborated by Ex. P-2 and the evi- 
dence of P.Ws. 6 and 9. It would thus 
appear that in respect of accused 6 and 7 
such corroboration is not forthcoming. It 
was, however, said that the evidence of P.W, 
.3 Dr. C.B. Gopalakrishnan would clearly 
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Show that deceased Gajarajan had suffered 
injruies Nos. 5, 10, 15 and 18 by being struck 
by stones. When deceased Gajarajan fell 
down near the house of P.W. 10 the evidence 
of P.W } is that he was encircled by members 
of the unlawful assembly. If thereafter accu- 
sed 6 and 7 pelted stOnes at Gajarajan it is 
difficult to believe that they would hit Gaja- 
rajan and even P.W. 1 does not say that the 
stones hurled by accused 6 and 7 did hit 
Gajarajan. In this state of evidence we 
are not satisfied that accused 6 and 7 partici- 
pated in the assault on Gajarajan by pelting 
stones and, therefore, the charge under sec- 
tion 302/34, Indian Penal Code, is not brought 
home to them. 


31. The last in this group of accused is 
accused 19 who is convicted for an offence under 
section 302/34, Indian Penal Code. We 
must frankly say that the High Court was 
in serious error in conVicting accused 19 for 
an offence under section 302/34, Indian Penal 
Code, on the allegation that he brought a 
stone weighing about 4 kg. and dropped it 
on the head of deceased Gajarajan. ln 
the First Information ‘Report. Ex. P-2, P.W. 
1 has stated that accused 19 carried a stone 
and threw it on the head of Gajarajan. This 
one sentence in the First Information Report 
has raised considerable doubt in our minds 
about the truthfulness of the averments made 
in the First Information Report which accord- 
ing to the High Court was recorded as ex 
peditiously as possible and would, there- 
fore, render corroboration to the evidence 
of P.W. 1. P.W. 1 in his evidence has stated 
that accused 19 dropped the stone on the 
head of deceased GajaraJan and a stone 
which was recovered, M.O. 2, from the scene of 
occurrence was identified by the witness to 
be the one which was dropped by accused 19 
on the head of Gajarajan. P.W. 3 Dr. 
Gopalakrishnan who has been subjected to 
cross-examination on this facet of the case, 
has admitted in cross-examination that ifa man 
stood near deceased Gajarajan and dropped 
a stone about 4 kg, in weight, he would expect 
that the skull would be broken into multiple 
bits, and he further stated that if the stone 
is thrown with great force, the skull would be 
crushed. If this part of evidence is corre- 
lated to the external injuries fOund on the 
person of deceased Gajarajan ‘t would appear 
that the evidence of the witness P.W. 1 on 
the question of dropping stone is materially 
contradicted by the medical evidence. It 


i) 


was, however, said that P.W. 2 Vedagiri 
has stated that accused 19 pelted a stone at 
him which caused an injury on his left hand 
finger, That may at best show that accused 
19 was present at the scene of occurrence 
but that would not render corroboration to 
the evidence of P.W 1 on the role attributed 
by him to accused 19. P.Ws, 19, 22 and 23 
refer to his presence in the crowd. The 
analysis of the evidence would show that P.W. 
Lis the only witness on the question of partici- 
pation in the assault by accused 19 on deceased 
Gajarajan and that part of his evidence was 
added by him volunteering the information 
after he had described the whole incident 
which might show his‘anxiety that he may 
not miss involying accused 19 in the occur- 
rence, Apart from that, the greater infirmity 
in the evidence is that he is contradicted by 
the medical evidence. Mr. Mulla, learned 
counsel for the respondent also submitted that 
if the medical evidence renders the state- 
ment of P.W 1 against accused 19 unworthy 
of belief we may give him the benefit of such 
reasonable doubt as we may entertain arising 
from the state of evidence. Therefore, in 
this state of evidence we feel that the High 
Court was not justified in holding that the 
charge under section 302/34, Indian Penal 
Code, is brought home to accused 19 and -he 
is entitled to be acquitted of this charge. 


32. The analysis of the evidence keeping in 
View the appreciation of evidence by the High 
Court would show that the charge under 
ection 302/34, Indian Penal Code, is brought 
home to accused 1, 2, 4and 5 only and the 
charge against accused 3,6, 7 and 19 fails, 


33. At this stage we are faced with an 
anomalous situation arising from the judgment 
of the High Court. We are satisfied that 
accused Nos. 3, 6, 7 and 19 did not partici- 
pate in the assault on deceased Gajarajan, 
They will, therefore, be in the same position 
as the High Court held in respect of accused 
Nos. 8, 9, 10, 16, 17 and 20 whose partici- 
pation in the assault on deceased GaJarajan as 
alleged by the prosecution was not held proved 
by the High Court. Now, under head No. 4, 
accused Nos. 11-15, 18 and 21-28 were 
charged for an offence under section 302 
read with section 149, Indian Penal Code, 
no such charge in the alternative against 
accused Nos. I to 10, 16, 17, 19and 20 was 
framed, While convicting accused Nos. 11-15, 


18 and 21-27 for an offence under-section- 


326/149, Indian Penal Code, those who were 
M a= 
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acquitted of the charge under sections 302/34, 
Indian Pena] Code, viz., accused Nos. 8, 9, 10, 
16-17, 20 were not conyicted on the alternative 
charge under section 302 read with section 
149, Indian Penal Code, even though they were 
held to be members of the unlawful assembly. 
a fact discernible from the finding recorded 
on charges 1 and 2 in which accused 8 and 
20 have been convicted for an offence under 
section 147, Indian Penal Code, being, mem- 
bers of an unlawful assembly and committing 
the offence of rioting, and accused 9, 10, 16-17 
have been convicted for an offence under 
Section 148, Indian Penal Code; in that th 
committed an offence of rioting armed wit 
deadly weapons. Yet, when it came to the 
question of vicarious liability for an offence 
under section 326/149, Indian Penal Code, 
accused 8, 9, 10, 16, 17 and 20 have not been 
convicted for the same though they are held 
to be members of the unlawful assembly. 
It may be that the High Court acquitted them 
of the charge under section 302/34, Indian Penal 
Code, on the ground that they were not 
shown to be participants in the asszult on 
Gajarajan, yet if the High Court recorded 
a finding that the minimum common object 
of the utlawful assembly was to cause grie- 
vious hurt and if the members of the un- 
lawful assembly knew that such offence was 
likely to be committed in prosecution of the 
common object of the unlawful assembly, 
then consistent with that finding the High 
Court could not have failed to record a finding 
against accused 8, 9, 10, 16, 17 and 20 con- 
Victing them for an offence under section 
$26/149, Indian Penal Code. But that hav- 
ing not been done, by ne implication 
the acquittal of accused 8, 9, 10, 16, 17 and 
20 for the offence under section 326/149, Indian 
Penal Code, has become final as it has not 
been challenged by the State by way of appeal. 
We cannot convict them for the offence 
under section 326/149, Indian Penal Code, 
in this appeal by the accused against their 
conViction and sentence for other offences. 
Accused Nos. 3, 6, 7 and 19 who according 
to us are not shown to have bean aio 
in the assault on deceased Gajarajan should 
be similarly treated in respect of charge 
No. 4. Sufice it to say that no charge under 
Section 302/149, Indian Penal Code, was 
framed against them. - 


34. Under charge No. 4, the High Court has 
convicted accused 11-15, 18, 21-27 for an 
offence under section 326/149, Indian Penal 
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Coie, observing that these accused at least must 
have known that an offence under section 325, 
(see original), Indian Penal Code, was likely 
to be committed in prosecution of the common 
object of the unlawful assembly, particularly 
in view of the fact that Gajarajan was atta- 
cked and beaten by accused 1, 2, 3, 4, 5, 6, 7 
and 19. After holding that these accused 
must haye known that at least an offence 
of grievous hurt was, likely to be committed 
in prosecution of the common object of the 
unlawful assembly and after referring to sec- 
tion 325, Indian Penal Code, the High Court 
convicted the aforementioned accused under 
section 326/149, Indian Penal Code. Apart 
from that, once the High Court after holding 
that accused Nos. 8, 9, 10, 16, 17 and 20 
were members of the unlawful assembly though 
they were not shown to have participated 
in the assault on Gajarajan, ought to have 


logically convicted them under section 
326/149, Indian Penal Code, consistent 
with its finding in paragraph 65, That 


having not been done and the acquittal of 
accused 8,9, 10, 16, 17 and 20 for the offence 
under section 326/149, Indian Pena] Code, 
haying become final, accused 3, 6, 7 and 19 
would have to be acquitted of the same charge 
for the reasons hereinbefore mentjoned. It 
would thus not only be unfair but self-con- 
tradictory to sustain the conviction of accused 
11-15, 18 and 21-27 for the offence under 
section 326/149, Indian Penal Code. That 
would be an un¢€qual treatment and, there- 
fore, even though as members of the unlawful 
assembly they could have been fixed with 
Vicarious liability, in view of the situation 
obtaining on the finding of the High Court, 
we have no option but to acquit them for 
the offence under section 326/149, Indian 
Penal Code. Accordingly, the conviction of 
accused 11-15, 18 and 21-27 for the offence 
under section 326/149, Indian Penal Code, 
as recorded by the High Court and the sen- 
tence imposed upon them for the same are 
sct aside. 


35. At this stage we must examine the pro- 
secution case under charges Nos, ] and 2. 
Under charge No. 1, accused 1,6, 7, 8, 11, 12-15, 
19-23, 26 and 27 have been convicted for 
an offence under section 147, Indian Penal 
Code, and under charge No. 2, accused 2, 3, 
4, 5,9, 10, 16,17, 18,21, 24 and 25 have been 
convicted for an offence under section 148, 
Indian Penal Code. 
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36. Before we examine these two charges in 
detail it would be necessary to find out as to 
when the unlawful assembly was formed, what 
was the common object of the unlawful assem- 
bly and who were the members of this un- 
lawful assembly who committed the offence 
of rioting. To substantiate these two charges 
the prosecution relies on the evidencë of P.Ws. 
1, 2,4,6,7, 8;9, 10, 12, 13, 16, 17, 18, 19,20, 21, 
23 and 24. Before their evidence is analysed, 
a very shocking feature of the case which has 
made the task of this CourtmMuch more difficult ` 
is the glaring contradiction in the approach 
of the High Court. While analysing the 
prosecution evidence in paragraph 45, the 
High Court observes that it agrees with the 
reasons given by the learned trial Judge for 
disbelieving the testimony of P.Ws 10, 12 
and 13, and confirms the acquittal of accused 
8,9, 10, 16 and 17regardmg he murderous 
assault on deceased Gajarajan. It would be 
clear that the evidence of P.Ws. 10, 12 ana 13 
was discarded both by the learned Sessions 
Judge and the High Court. However, while 
appreciating the evidence in ct of 
char, Nos, l and 2 the High Court 
has referred to the evidence of P-Ws. 10, 12 
and 13 in paragraph 62 of the judgment 
and along with other evidence, has accepted 
the evidence of P.Ws 10, 12 and 13. To be 
frank, this is really incomprehensible and it 
might indicate the degree of indifference 
with which the evidence has been examined 
in this case while setting aside acquittal of 
27 persons and convicting them Even 
Mr. Mulla learned Advocate for the res} on- 
dent ‘did not invite us to re-examine the evi- 
dence of P.Ws. 10, 12 and 13 and, therefore, 
jt will have to be excluded from further con- 
sideration in respect of charges ] and 2. Ex- 
cluding the evidence of P.Ws 10, 12 and 13, 
we would brief-y refer to the evidence of the 
remaining witnesses bearing on the question 
of charges Nos. 1 and 2. 


37. It is the prosecution case that decea- 
sed Gajarajan alighted from a bus and when 
he was proceeding towards his } ouse, a crowd 
emerged from Casuarina Thope- This crowd 
is witnessed by P W. 1 and he refers to the 
presence of accused 1-23 in this crowd. The 
next witness in the sequence of events who 
observed the crowd is P.W. 16. Her evidence 
would show that she had seen certain 
persons collecting at Casuarina Thope as well 
as Cashewnut Thope and some of them were 
armed with sticks and knives. Her evidence 
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would show that when Gajarajan alighted 
from tte bus, from Casuarina Thope a grou 
of persons emerged and rushed twatde 
GaJarajan. According to her Gajarajan was 
encircled and attacked near the well. She 
ran away towards her house. It is very sur 


prising that this witness does not identify ` 


any one from amongst the crowd, who encircled 
Gajarajan near the well and attacked him. 
In fact in her ¢xamination-in-chief she makes 
it very clear that she would not notice or see 
` distinctly as to who were all the persons who 
were present and obstructing and waylaying 
the deceased near the well. This is rather 
ununderstandable because the witness is a 
resident of the very village and she is shown 
to be 38 years old. The evidence of this wit- 
ness would suggest that a large crowd had 
collected but it is not possible to believe that 
all of them were members of the unlawful 
assembly. It may be mentioned that accord- 
ing to P.W. 1, the deceased was first encircled 
and attacked near the well. Therefore, P.W. 1 
was present at the time of the assault on the 
deceased near the well. There is evidence 
of P.W. 17 to the effect that he heard a commo- 
tion emanating from school side and saw 
mob consisting of 40 to 50 persons runnin 
in the street. He identified accused 2, 3,5, 
and 15 in the crowd. There is also evidence 
of P.W. 9 that when he. was returning home 
with his cattle in the after noon on the date 
of occurrence he saw Gajarajan alighting from 
the bus and a crowd running from Casuarina 
Thope and raising alarm ‘Pidida’. There is 
evidence of P.W. 8 to the seme effect. Now, 
if some persons had collected at one place 
and on seeing Gajarajan alighting trom the 
bus, “merged from that place and chased him, 
and some of them belaboured him, it can be 
said that they had met for a purpose and had 
a common object and acted in concert. Now, 
if some persons combined to attack Gajarajan 
and if they emerged together one can say that 
those who were the members of this assembly 
shared the common object of the assembly, 
vz, to assault and even to cause turt 
to Gajarajan, That at that stage an unlaw- 
ful assembly was formed is unmistakably 
established. 


38. Mr. Chitaley, however, urged that the 
events occurred intwo distinct parts, one near 
the well and another near tle house of P.W. 
10 and that there was no correlation between 
the two; nor the incidents that occurred near 
the house of P.W. 10 were a continuation of 
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what occurred near the well. In this con- 
nection he also urged that in fact something 
had happened on that day around 12 noon 
and, therefore, it cculd not be said that those 
who had collected at Casuarina Thope and 
Cashewnut Thope and had emerged on seeing 
Gajarajan formed an unlawful assembly. He 
invited our attention to the evidence of P.W, 
12 the wife of P.W. 10 who has deposed that 
she had heard the noise on that day around 
12 noon. This is a very casual statement 
made by the witness. In fact nowhere it is 
srggested that some incident occurred at 12 
noon. This submission was sought to be 
reinforced by referring to the statement of 
accused 4 who was injured and was found 
to be lying at the scene of the occurrence by 
the police officer. Accused 4 bas stated that 
he was beaten around 2 P.M. by the mem- 
bers of the crowd 100 strong and amongst 
them was Gajarajan who caused him injury 
with a patta knife. The statement of accused 
4 stands by itself. There is nothing in the 
prosecution evidence te lend any assurance to 
it. On the contrary there is evidence of num- 
bers of witnesses to be presently mentioned 
that it was when Gajarajan arrived that mem- 
bers of the crowd attecked him. It is, there- 
fore, not pessible to accept the submission of 
Mr.Chitaley that something happened at 12 
neon and that at that time the appres- 
sors were the members ofthe party of P.W. 31, 
P.W. 4 and deceased Gajarajan, and that 
something thereafter occurred at 2.80 Pm. 
in which possibly Gajarajan got injured. Fur- 
ther the occurrence was one whole and attack 
cn Gajarajan which tock place at different 
spots removed by 225 ft. is one and the 
same transaction. Undoubtedly, there- 
fore, an unlawful assembly was formed by the 
time Gajarajan was attacked near the well, 
but we must administer a cauticn that at that 
time the only object of the unlawful assembly 
discernible was to attack and belabour Gaja- 
rajan. ‘This seems significant because the High 
Ceurt has convicted accused 1, 2, 4, 5,19, 23, 24, 
25 and 27 for specific acts of assault and in 
respect of each such assault found proof. 
The remaining accused were convicted with 
the aid of section 149, fndian Penal Code, mean- 
ing thereby that each such casval and sepa- 
rate act of assault on different persons was 
committed by the specific accused as member 
of the unlawiul assembly and thatthe reamin- ° 
ing members cf the unlawful assembly knew 
that such offence was likely te be committed. 
On the facts of this case we are not disposed to 
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draw such an inference for the reasons to be | 


presently mentioned. 


39, While examining specific charges agai- 
nst individual accused, it may be mentioned 
that accused 1, 2 3, 4,5,6,8,9, 24 and 25 are 
being convicted for different offences and their 
presence as members of\the unlawful assembly 
is satisfactorily established. Accordingly, ag- 
reeing with the High Court, the conviction of 
_accused 1 and 8 for an offence under sect‘on 
147,Ind‘an Penal Code and conviction ofaccused 
2, 3, 4, 5,9, 24 and 25 for an offence under 
section 148, Indian Penal Code, and the sen- 
tences imposed upon them for the same are 
hereby confirmed. 


40. Now, turning to the case of the rest of 
the accused, we would ordinarily accept the 
presence of those accused as satisfactorily 
proved in respect of whom at least there is 
reliable evidence of three witnesses and while 
analysing the evidence we would be rather 
slow to accept the evidence of P.W. 19 stand- 
ing by itself who, as we would presently 
point out, has been materially contradicted 
by her statement under section 161, Criminal 
Procedure Code. Approaching the matter 
from this angle, we would briefly set out the 
evidence. The presence of accused 4 is con- 
sistently spoken to by P.Ws. 1, 19,20 and 24 
and that evidence establishes the fact that 
accused 6 was a member of unlawful assembly 
and charge under section 148, [Indian Penal 
Code, is brought home to him. The - 
sence of accused 7 is spoken to by PWs. 
1, 19 and 20 but P.W. 19 has not referred to 
the presence of accused 7 in her police statement 
and, therefore, the reliable evidence is only 
of P.Ws. 1 and 20. On the test that we 
propose to apply in this case, accused 7 will 
have to be acquitted. The pre ence of accu- 
sed 11 is spoken to by P.Ws. 1, 18 and 21, and 
his conviction for an offence under section 
147, Indian Penal Code, and the sentence 
imposed forthe same is confirmed. Against 
accused 12, 13 and 14 there is only evidence of 
P.W;.1 ard 21 and we would rather hesitate 
to accept their presence as members of the 
unlawful assembly and, therefore, their con- 
viction for an offence under section 147, Indian 


Penal Code, and the sentence imposed 
upon them for the same are set aside. 
In the case of accused 15, his pre- 


sence is affirmed by P.Ws. 1, 16, 17 and 18 
which evidence is‘reliable and, therefore, his 
conyiction ‘and sentence ynder section 147, 
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Indian Penal Code, are confirmed. Against 
aCcused 19 there is the evidence of P.Ws. 
1,2,19 and 23 and so far as aceused 19 is con- 
cerned, P.W. 19 is consistent. Therefore 
this evidence is sufficient to .contirm his convic- 
tion andsentence. So far asthe case of accused 


"20 is concerned, hispresence is referred to b 


P.Ws. 1, 19 and 24 and the evidence of P.W, 
19 so far as this accused is concerned is quite 
consistent and his conviction and sentence 
are, therefore, confirmed. In respect of 
accused 22,there is the evidence of P.W.1 alone. 
Similarly in respect of accused 26 there is 
the evidence of P.Ws, 6 and 21 alone and in 
respect of accused 27 there is evidence of 
P.Ws. 4 and 21 and for the reasons herein- 
before stated, we would hold that their presence 
is not satisfactorily established, and, therefore. 
the conviction of accused 22, 24 and 27 for 
an offence under section 147, Indian Penal 
Code,and the sentence imposed for the same 
are set aside. ‘There is evidence of P.Ws- 
1, 16 and 18 against accused 23 and that evi- 
dence is consistent and reliable and, therefore 
the conviction of accused 23 for the offence 
under section 147, Indian Penal Code, and 
the sentence imposed for the same_ are 
confirmed, 


41. There is the evidence of P.Ws. 1, 16,18, 
19, 20,21 and 24 against accused 10 but we 
would not take into consideration the evi- 
dence of P.W. 19 because she is not consistent 
so far as accused 10 is concerned. Even then 
there is sufficient and reliable evidence to 
affirm the conviction and sentence of accused 
10. There is evidence of P.W3.'1] and 19 only 
against accused 16 but P.W. 19 is contradict- 
ed by her police statement and, therefore, 
there remains the evidence of P.W. 1 alone 
against accused 16 and in the circumstances 
of the case it would not be possible to confirm 
the conviction and sentence of accused 16 for 
an offence under section 148, Indian Penal Code. 
His conviction and sentence for an offence 
under section 148, Indian Penal Code, there- 
fore, set aside. Against accused 17 there is 
reliable evidence of P.Ws. 1, 2, 8, 19 and 23. 
Similarly, against accused 18 there is reliable 
evidence of P Ws. 1, 19 and 23 and 
accused 21 there is reliable evidence of P. Ws. 
1, 6 and 24 and, therefore, the conviction of 
each of them under section 148, Indian Penal 
Code, and the sentence imposed upon them 
for the same are hereby confirmed, 
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42. Turning now to the spec fic charges of 
hurt or grievous hurt caused by specific accu- 
sed to specific prosecution witnesses it would be 
advantageous to specify which charges are 


r 


held proved by the High Court. The follow- 
ing chart will bear out the findings of the 
High Corrt : 


Accused No, Charge No, Offence for No. of Weapon 
which ` prosecution used. 
convicted. witness 

injured. 

1 7 Uys. 323, IPC PW. 8 Stick, 

2 9 Ufs. 324, IPC PW 6. Patta kathi. 

3 11 Us. 324. IPC PW. 2 do 

4 13 . Ujs, 324, IPC P.W. 7 do 

5 17 Ujs. 323, IPC P.W. 1 “Stone, 

19 19 Ujs. 325, IPC P.W. 2 Stone. 

23 21 Ujs. 323, IPC P.W. 13 Stick. 

24 23 Ujs. $24, IPC P.W. 4 Patta kathi. 

25 25 Ujs. 324. IPC PW. 4 Iron Pipe 

27 29 Ujs. 323. IPG P.W.4 Stone. 

3-10, 15-17, 38 Ujs. 427, IPC 

19-21 & 23. read with S. 34 
(Mischief) 

2,3,8&9 39 Ujs. 427/34, IPG 


43. Under charge 7, accused | is convicted 
for having caused a hurt to P.W. 8 Gangappa 
Naicker by giving a blow with a stick on his 
left shoulder. There is evidence of P W. 8'to 
this effect and this evidence is borne out by 
the evidence of P.W. 15 Dr. Pragdeeswaran 
who found an abrasion medial 1/3 of the left 
clavicle 3” x 4”. An X-Ray did not 
reveal any fracture of the clavicle. Ifa stick 
blow was given by accused | to this witness 
he would be able to identify him as the inci- 
‘dent occurred around 2-30 p.m. in broad day 
light. We agree with the High Court that 
arcused 1 should be convicted for the offence 
under section 323, Indian Penal Code, and 
there is no reason to interfere with the senten- 
ce awarded to him. 


44, Under charge 9 accused 2 is convicted 
for having committed an offence under sec- 
tion 324, Indian Penal Code, for in flicting an 
injury with a sharp-edged weapon like a patta 
knife on the left calf muscle of P.W. 6 Subra- 
maniam. P.W. 11 Dr Ramachandran found 
an incised wound over the back of leftleg 
(over the calf 5” below the knee), oblique 
6 ems.X2 cms, The medical evidence thus 
corroborates the evidence of P.W. 6 and this 


evidence is further corroborated by the evidence 
of P.W.l. The High Court has accepted the 
evidence and we st¢ no reason to take a di- 
flerent view, of the matter. Accused 2 was 
therefore, rightly Convicted for an offecnce 
under section 324, I dian Penal | » and 
we confirm the sentence of rig’ rous imprison- 
ment for six months imposed upon him for the 
same offence. 


45. Under charge 11 accused 4 is convicted 
for inflicting different injuries on the head of 
P.W. 2 Vedagiri with a sharp cutting instru- 
ment like patta knife. There is evidence of 
P.W.2 to that effect. P.W. 11 Dr. Rama- 
chandran examined this witness and found as 
many as 14 injuries on his persor. Exhibit 
P-8 is the certificate of injuries. From-amongst 
these 14 injuries, injury No 2 is an incised 
wound over the left parietal region 
4cms X1/2 cm Injury No.4 is an incised 
wourd over the back of left ear 2  1/4cms. 
and injury No. lis a small incised weurd 
over the temport region 2 cms X 1/2 em 
This medical eanence would amply 
corroborate the evidence cfPW2. On ‘hs 
point there is also evidence of PW1 which 
would render assurance to the evidence of P.W.2. 
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The High Court has accepted his evidence and 
we see no reason to take a different view of the 
the matter. Accordingly the Conviction of 
accused No 4 for an offence under section 324. 
Indian Penal Code and the sentence of rigor- 


ous imprisonment for six menths imposed 
upon him for the same are confirmed. 


46. Under charge 13 accused No.4 is convic- 
ted for an offence under section 324, Indian 
Penal Code for causing hurt on the hand of 
P.W. 7 by a pat‘a knife. The injury was Cau- 
sed on the left index finger of P.W. 7. There 
is evidence to that effect of P.W, 7. There 
is also evidence of P.W. 8 to the same effect. 
P.W. 11 Dr, Ramachandran found one incised 
wound on the pulp of left index fing*r 2 cms. 
X 1/4 cms. The injury was found fresh and 
was bleeding, when examined by Dr. Rama- 
chandran. The High Court has accepted this 
evidence and nothing was pointed ovt to us 
to take a different view of the matter. We 
accordingly confirm the conviction of the 
aceused under section 324, Indian Penal 
Code and the sentence of six months 
rigorous imprisonment imposed upon him. 


47. Under charge 17 accused 5 was convins 
ted for causing injury on the right knee cap of 
P.W.1 hy pelting a stone at him. This part 
of evidence is borne out by the evidence of 
P.W. 11 Dr. Ramachandrar who found a 
contused wourd over the inner aspect of right 
leg, just 2 ”below the knee, 2} cms xi ems, 
of P.W.1. Inthe opinion of Dr Ramachandran 
such an injury could be caused by being hit by 
a stone. There is evidence of P.W.6 to the 
effect that he saw accused 5 chasing P.W. 1. 
We agree with the High Court that this evi- 
dence is sufficient to bring home the charge 
against accused 5 for an offence under section 
323, Indian Penal Code and we affirm the 
conviction and sentence of accused 5 on this 
count. A 


48. Under charge 19 accused 19 has been 
convicted for causing injuries to P.W. 2 by 
hurling stones at ` him. Accordirg to 
the evidence of P. W. 2, by the stones 
pelted at him accused 19 he was 
hurt on his left finger, chest and on the knee. 
Dr. Ramachandran examined P.W. 2 on 
27th November 1968, i e. on the date of the 
occurrence itself. He found as many as 14 
injuries on his person. In the opinion of Dr. 
Ramachandran injuries 1, 2 and 4 of P.W.2 
could have been caused by a patta knife and 
the remaining injurjes could haye heen çavsed 
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by being hit by stones or other objects. An 
X-Ray examination of sehr 7 being a con- 
tusion over the dorsrm of Jeft-hard revealed a 
fracture ofthe middle left^ring finger and ir his 
opinion it was acase ofgrievous hurt. Now 
the charge in this case is that the principal 
attack was directed against Gajarajan and 
some members of the crowd were pelting stones. 
P.W. 2 hes suffered as many as.14 injuries, some 
with deadly weapons like pata knife. It also 
appears that apart from accused 19 there were 
others from the mob who pelted stones. It is, 
therefore, difficult to believe that P.W. 2 when 
he was a victim of simult-neous assault by a 
number of assailants and ordinarily when 
stones were being pelted from a distance he 
would bè able to identify and say with precision 
that a stone hurled by a particular accused 
caused him a particular injury. Along with 
this we have to bear in mind that an omission 
was brought on record with reference to his 
police statement which showed that he had not 
stated that a stone hurled by a particular 
accused caused him the particular injury. His 
attempt at specification and the further attempt 
to attribute injury No.7 to accused 19 clearly 
suggests an improvement and the improvement 
seems to be motivated, viz., to attribute speci" 
fic injury to accused 19. At one stage accord- 
ing to P.W. 1, accused 19 was very near Ga- 
jarajan who had fallen in front of the house of 
P.W. 10 and was seen dropring a stone on 
his head. P.W. 2 was at some distance. 
Therefore, stones, if at all hurled at P.W. 2 
must have been from a distance an‘ again P.W, 
1 does not say that he saw accusrd 19 
hurling stones at P.W. 2. In this state of evi- 
dence we are not satisfied that accused 19 
caused injures to P.W. 2 by hurling stones , 
hi conviction for an offence under section 
325, Indian Penal Code, cannot be sustained 
and it must be set aside as als) the sentence 
imposed upon him for the same. 


49. Under charge 21 accused 23 was convit- 
ted for an offence under section 323, Indian 
Penal Code for causing injury with a stick to 
P.W. 13. There is evidence of Dr. Pragdees- 
waran tothe effectthat P.W. 13was examined 
by him on 28th November 1968. The Medi- 
cal Officer did not find any visible mark of 
injury but deposed that he fourd tenderness 
over the muscles on the back of P.W. 13atthat 
time. The name of accused 23 is Pazhandi 
Naicker. In the FIR, Fxt. P-2 it is stated 
that Pachammal wife of Pazhandi Naicker 


was having a stone. In his evidence 
P.W. 1 ‘claimed that he knew Pazhandi 
Naicker accused No. 23. He also deposed 
that he had seen accused 23 in the 
mob that chased Gajarajan after emerging 
from Casuarina Thope: Now, it is not made 
clear whetherthe person referred to by P.W. 1 
in First Information Report Exhibit. P-2 as 
described herein above is the same whose 
presence he referred toin the mob. It was 
rightly pointed out by Mr. Chtaley that 
accused 23 is 91 years old and that P.W. 13 
Thirumathi Kannammal is a woman and il the 
stick blow was given to a woman, itis difficult 
_ to believe that there would not appear and 
visible mark of injury. Therefore, in the 
absence of medical evidence corroborating the 
evidence of P.W. 13, we are not 
in ‘lined to accept the evidence of P.W. 13 
that a blow was given to her with a stick by 
accused 23. ‚Charge 21 is not thus brought 
home to accused 23 and his conviction for an 
offence under section 323, Indian Penal Code, 
and the sentence imposed upon him for the same 
are set aside. 


50. We would next deal with the two charges 
Nos, 23 and 25 together. Under charge 23 
accused 24 is alleged to have caused an inj 

to P.W. 4 with patta knife. Similarly, under 
charge 25 accused 25 was alleged to have caused 
an injury on the lef. had of P.W. 4 with an iron 
pipe. P.W. 4 Gnanamurthi is a brother of 
deceased Gajarajan as also of P.W. 31. P.W. 4 
was examined by P.W. 15 Dr. Pragdeeswaran on 
27th November, 1968 at about 6.-30 p.m. He 
found as many as 11 injuries on the person of 
P.W. 4. In his opinion injury No. 1 an incised 
wound 1” X 2” over the frontal region, could 
have been caused by asharp-e!ged weapon and 
the remaining injuries of P.W. 4 could have been 
caused by a blunt weapon depending upon 
the force with which it was used. His further 
opinion is that an X-Ray of injury No. 11 
revealed a fracture on the ankle in the lower 
end of tibia. He has also producei the certi- 
ficate of injuries, Exhibit P-30. Mr Chita- 
ley urged that the names of accused 24 and 25 
are not mentioned in the First I. formation 
Report, Exhibit P-2, Accused 24 is the 
son of accused 11. Now, it is certainly true 
that the names of accused 24 and 25 are not 
shown in the First Information Report Exhibit 
P-2 lodged by P.W. 1. But we must remember 
that witness P.W. 4 is an injured witness. 
There 1s also the evidence of P.W. 6 who is an 
spjured witness and whose presence ¢annot be 
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disputed at the scene of occurrence. P.W. 6 
lends assurance to the evidence of P.W. 4 
against both accused 24 and 25 on the point 
of caus'ng injuries to P.W.4. lt was again 
pointed out to us that P.W. 6 is not a resident 
of village Karpakkam. That may be se. But 
his cross-examination does not reveal that he 
was not able to identify the accused. The High 
Court has accepted the evidence of P.W. 4 
against accused 24 and 25 and we are not 
disposed to take a different view of the matter. 
Therefore, we would confirm the conviction 
of accused 24 and 25 under charges 23 and 25 
for an offence under section 324, Indian Penal 
Code, and the sentence imposed upon each of 
them for the same. 


51. Under charge 29 accused 27 is convicted 
for an offence under section 323, Indian 
Penal Code, for causing ! urt to P.W. 4 by 
pelting a stone at him. There is the evidence 
of P.W. 4 that a stone was hurled by accused 
27 which caused hurt on his left leg. Dr. 
Pregdeeswaran fOund a mincr abrasion over 
the left leg of P.W. 4 injury No. 10. P.W. 6 has 
deposed tnat he had seen accused 27 having 
a bag full of stones. But in his examination- 
in-chief he does no say that accused 27 
hurled a stone and caused hurt to P.W. 4. 
At some stage in cross-examination as it was of 
a rambling character there appears in eviden- 
ce that accused 27 did hurl a stone at P.W. 4. 
But an omission was broug..t on record 
with reference to his police statement in 
which he had not stated that accused 27 was 
one of the assailants of P.W. 4. Therefore, it 
could not be said that the evidence of P.W.6 , 
lends assurance to the evidence of P.W. 4. 
P.W. 21 tried to refer tothe presence of some 
accused persons but he is not clear whether he 
had seen accused 27 inthe assembl,’. In this state 
of evidence there is evidence of P.W. 4 alone 
against accused 27 and if a stone is hurled 
from a distance and if he was being attacked 
by other accused with stones, it is difficult to 
believe that he would be able to say with cer- 
tainty that it was the stone hurled by P.W. 27 
which hit him and, therefore, the case against 
accused 27 on this point is not free from doubt. 
The offence under section 323, Indian Penal 
Code, has not, therefore, been brought home to 
her and her conviction and sentence for the 
offence undersection 323, Indian Penal Code, 
are set aside. 


52. Under charge No. 38 accused 3-10, 15-17» 
19-12 and 23 have been convicted for an offens 
ce under section 427 read with section 34, 
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Indian Penal Code, in that all the accused 
in furtherance of the common intention 
caused damage to the pump set belonging 
to P W.31 and his brothers and also caused 
damage to the zine sheet shed under which 
the engine and the pump set were installed. 
In this connection the prosecution hasexamined 
two witness“s, P.Ws. 19 and 20, P.W. 19 is the 
sister of deceased Gajarajan and her daughter 
Sarasu. was married with deceased Gajarajan. 
P.W. 19 has deposed thaton the date of the 
occurrence around 2.30 p.m. herdaughter Sarasu 
came rushing to her house and told her 
about a commotion being raised in the village 
near the school, She asked her daughter 
Sarasu to go to Royapettah Hospital to 
inform P.W. $1 about the trouble. She then 
proceeded to the house of her brother and she 
saw a crowd demolishing the house of her bro- 
ther, In the crowd she saw accused 6 armed 
with an iron rod who rus ed at her. She 
went near the cattle shed. The zinc sheet 
shed was nearby and in the shed the 
engine and pump set were installed. She 
deposed that she saw accused 3, 8, 9 and 10 
damaging the pump set. Accused 9 threw a 
big stone on the engine and the pump set and 
accused 3,8 and 10 damaged the pump set by 
striking the engine with iron rods and 
sticks. The crowd also caused damage to 
the zinc sheet shed. Accused 7 went inside the 
house, She then stated that a crowd of 50-60 
Person entered the house and ransackedthe doors 
windows, etc. In this crowd she recognised 
accused 1, 2, 3, 4, 6, 8, 9, 10, 15, 16 and 17 
who were demolishing the doors and win- 
dows. She further deposed that she saw ac- 
cused 5, 19, 23 and 28 in the crowd. She 
added that accused 20 and 21 were also in the 
crowd. She stated that after causing damage 
to the house ail the accused ran away. Now, 
there is evidence showing that the house was 
ransacked and the engine and pump set 
were damaged vide Exhibits. P-3] and P-32. 
The question is ; how many accused partici- 
pated in causing the mischief? In the cross- 
examination she was specifically confronted 
with her police statement and it transpired 
that she had not named accused 6, 3,8, 10,9, 
7, 2,16 and 23 in her polic- statemcnt as b¢ing 
members of the dond causing damage to the 
pump set or the shed. Of course, we must 
make it clear that the question has been asked 
in the most objectionable manner and it is 
surprising that it was allowed to be put in 
that form. The relevant portion of the cross- 
examination reads as under: 
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“Tt is not (sic) the following accused alone 
against whom I all ge as having taken part 
in the occurr*nce to the police when I 
examined A-1 Muthu Naicker; A-4 Sin- 
garam; A-15 Narayanaswami; A-2] Muthu; 
A-20 Govindan; A-28 Uli; A-17 Ramalin- 
gam; A-18 Ramakrishnan; A-19 Rajabathar; 
A-5 Raman as persons armed oat pipes, 
knives ard sticke at that time. (The learned 
P blic Prosecutcr concedes that the witness 
has mentioned only the names of aforemen- 
tioned persons and not others whom the 
witness implicated along with these persons 
in this Court in examination in chief).” 







53. This is the most objectionable mann 
of using the police statement and we must 
record our emphatic disapproval of the same. 
The question should have been framed in 

manner to point out that from amongst those 
accused mentioned in ex-mjnaticn-in-chief there 
were some whose names were not mentioned in 
the police statement and if the witness a 
this no further proof is necessary and if the 
witr. ess deniesor says that she does not remember, 
the investiration officer should have been qu 

tioned about it. The sum total of the record. 
ed evidence is that the witness has not refer- 
red to the presence of accused 6, 3, 8, 10,97, 
2, 16 and 23in her police statementin the crowd. 
This omission is very important because she is 
the only material witness on this point. The 
High Court unfortunately has omitted to take 
any note of the omission. The High Court, 
however, observed that the evidence of P.W. 
19 is ccr'oborated by the evidence of P.W. 20. 
P.W. 20 Thirumathi Rani Ammal is the wife 
of P.W. 4 Gnanamurthi, the brother of deceas- 
ed Gajarajan and P.W. 31. She deposed 
that She saw a crowd passing from opposite 
her house. She said that some members 
of the crowd were armed with weaponsand 
on reaching near the house they entered the 
house and broke open the windows and doors 
with the weapons with which they were armed, 
She said that accused 9 entered the house 
and pushed out the two electricians working 
in the howe. A grievence was made by Mr. 
Chitaley that these two electricians were not 
examined. As we are not satisfied about the 
evidence in respect of this charge, we are not 
inclined to attach any importance to the non- 
examination of the two electricians. Suffice 
it to say that they were strangers and would 
not have thrown any light on the participa- 
tion of accused in the occurrence, Tne 
witness has stated that she saw accused 2, 3, 6,- 
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7, 8, 9,10 in the crowd. She deposed that 
accused 3,8,9,and 10 caused damage to the 
pump set, It would thus appear that witnesses 
P.Ws, 19 and 20 are consistent that accused 3,8, 
9 and 10 were seen causing damage to the pump 
set. But it simultaneously transpires that P.W. 
19 has not referred to the presence of accused 
3,8,9 and 10in her earlier police statement. 
The High Court merely made a cryptic state- 
ment that there isevidence of P Ws. 19 and 20 
on this part of the prosecution case and that 
evidence is borne out byM O. 35 showing bro- 
ken parts of oil engine, M.O. 36 wooden 
pieces of the window, M.O-37 another broken 
wooden part recovered from the scene of occur- 
rence, There is no doubt that the house 
of the deceased and his brothers was ransack- 
ed. Thereis alsono doubt that some damage 
was caused to the pump set and the engine, 
but on the question as to who took part from 
amongst the big crowd in this nefarious acti- 
vity there is lack of consistency between the 
evidence of P Ws. 19and 20 and P W.19 the 
material witness is contradicted by her ear- 
lier statement. If we eliminate accused 2, 3,6, 
7,8,9, 10,16 and 23as having not been impli- 
cated at the earliest moment which would show 
that there was an improvement at the time 
of the evidence and if the evidence is that 
others were merely in the crowd, it cannot 
' be said- that charge No. 38 is brought home 
tothe accused who are convicted. There is a 
reasonable doubt alout the veracity of the pro- 
s€cution case on this point and the accused are 
entitled to the benefit of doubt. 


54, Under the last charge No. 39, accused 
2, 3, 8 and 9 have been convicted for- com- 
mitting an offence under section 427 read 
with section 34, Indian Penal Code, in that 
these accused along with several 
entered the house of P.W. 18, Thirumathi 
Andal Ammal and caused damage to the tai- 
loring machine, radio, glass almirah and other 
articles of housebold furniture. P.W. 18 
deposed that a crowd came near her house 
and some of the members of the crowd were 
armed with knives and other weapons. She 
estimated the strength of the crowd to be 40 
or 50 persons. She stated that some members 
of the crowd asked her whether her husband 
Vembuli Naicker was available inside the 
house or not and then immediately the 
members of the crowd entered her house. 
Among others, she recognised accused I, 2, 3, 
4,5, 8, 9, 10,11, 15, 17, 23. She said thatfrom 
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amongst these accused, aceused 2,3,8 and 9 
and one Kasi damaged the tailoring machine 
radio, glass almirah, etc. Some others caused 
damagetothedoors. She deposed that accused 
8 enquired whether her husband Vembuli 
Naicker was available as he was to be cut to 
pieces whereupon she ran to the backyard 
and hid herself behind a bush. Some time 
after further searching the house the crowd left 
the house. M.O. 28, M.O. 29, M O. 30, M.O. 
31, M.O. 32 and M.O. 33 evidence the damage 
to the furniture and the broken pieces reco- 
vered from the scene of vandalism. Hers 
is the only evidence on this point. There 
is no infirmity pointed out in the evidence. 
lf some accused caused damage to the arti- 
cles belonging to her in her house in her pre- 
sence and if the High Court chose to place 
implicit reliance on her evidence there is no 
reason to take another view of the matter 
and her evidence has been accepted only 
against accused 2,3,8 and 9 who have been 
convicted for an offence under section 427 
read with section 34, Indian Penal Code. 
We agree with the High Court on the analysis 
of the evidence of P.W. 18 and confirm the 
conviction of accused 2,3, 8 ard 9. for an 
offence under section 427 read with section 34 
Indian Penal Code, and the sentence imposed 
upon them for the same. 


55. Turning now to the charges under heads 
4, 8, 10, 12, 14, 18, 20, 22, 24, 26 and 30, it must 
be pointed out that under these charges all 
the accused were convicted with the aid of 
section 149, Indian Penal Code, in respect of 
specific offences committed by each indivi- 
dual accused in the case of one or the other 
prosecution witness. Without elaborating 
we must at once saythat ina case of this nature 
where a large crowd collected all of whom 
are not shown to be sharing the common 
object of the unlawful assembly, a stray 
assault by any one accused on any particular 
witness could not be said to be an assault in 
prosecution of the common object of the un- 
lawful assembly so that the remaining accused 
could be imputed the knowledge that 
such an offence was likely to be committed 
in prosecution of the common object of the 
unlawful assembly. To illustrate, when it 
is alleged that a certain accused pelted a 
stone and caused an inj to some one 
who came within the trajectory ofthe stone, 
could it be said that all other members of the 
unlawful assembly knew that such an offence 
would be committed? We are, therefore 
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not inclined to sustain the conviction of the 
accused for charges under heads 4, 8, 10, 12,14, 
18, 20, 22, 24,26 and 30 and aecordingly the 
conviction of the accused under the afore- 
mentioned charges and the sentence imposed 
for the same are set aside and they are acquit- 
ted of these charges. 


56. Summing up the findings recorded by 
us under various charges, we confirm the 
conviction and sentence imposed upon accused 
1, 6, 8, 11, 15, 19, 20 and 23 for the offence 
under section 147, Indian Penal Code. We set 
aside the conviction and sentence of accused 
7, 12, 13, 14,22, 26 and 27 and acquit them of 
ne offence under section 147, Indian Penal 
e, 


57. The conviction and sentence of aCcused 
2,3,4,5, 9, 10, 17, 18, 21, 24and 25 for the offence 
under section 148, Indian Penal Code, are con- 
firmed. The conviction and sentence of 
accused 16 for the offence under section 148, 
Indian Penal Code, is hereby set aside and he 
is acquitted of the charge. 


58. The conviction of accused 1,2,4 and 5 
for the offence under section 302 read with sec- 
tion 34, Indian Penal Code,and the sentence of 
life imprisonment imposed upon each of them 
are hereby confirmed, The conviction of accused 
3,6,7 and 19 for the offence under section 
302/34, Indian Penal Code. andthe sentence 
of imprisonment for life imposed upon each 
of them are hereby set aside and each one 
of them is acquitted of that charge. 


59. The convietion and sentence of accused 
11, 12, 13 14, 15, 18, 21, 22, 23, 24, 25, 26 and 
27 for the offence under section 326/149, 
Indian Penal Code, are hereby set aside and 
cach one of them is acquitted of the said charge, 


59-A. The conviction and sentence of accused 

No. 1 for the offence under section 323, Indian 

Pan ge under’ Charge 7 are hereby con- 
ed. 


60. The conviction and sentence of accused 
2 under charge No. 9 for an offence under 
section 324, Indian Penal Code, are hereby 
confirmed. 


61. The conviction and sentence of accused 
4 under charges 11 and 13 for an offence 
under section 324, Indian Penal Code, are 
hereby confirmed. 


62. The conviction of accused 5 for an 
offence under section 323, Indian Penal Code, 
under charge 17 and the sentence imposed 
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upon him for the same are hereby set aside 
and he is acquitted of that charge, 


63. The conviction and sentence of accused 
23 for an offerce under section 323, Indian 
Penal Code, under charge 21 are hereby 
set aside and he is acquitted of that charge. 


64. The conviction and sentence of accused 
24 for an offence under section 324, Indian 
Penal Code under charge 23 are hereby 
confirmed. 


65. The conviction and sentence of accused 
25 for an offence under charge 25 are hereby 
confirmed. 


66. The conviction and sentence of accused 
27 for an offence under section 323, Indian 
Penal Code, under charge 29 are set aside 
and the accused is acquitted of that charge. 


67. ‘lhe conviction of accused 3, 4, 5, /, 7, 8, 
9,10, 15, 16, 17, 19, 20, 21 and 23 for an 
offence under section 427/34, Indian Penal 
Code, under charge 38 and the sentence 
imposed upon them for the same are hereby 
set aside and all the accused herein men- 
tioned are acquitted of that charge. 


68. The conviction of accused 2, 3, 8 and 9 
for an offence under section 427/34, Indian 
Penal Code, and the sentence imposed upon 
them for the same under charge 39 are here- 
by confirmed. 


69. The conviction of the various accused 
by the High Court under charges 8, 10, 12, 
14, 18, 22, 24, 26 and 30 for offences under 
sections 323, 324 and 325, Indian Penal Code 
read with section 149, Indian Penal Code, 
and separate sentences imposed upon them 
for the same are set aside and all the accused 
therein involved are acquitted of these offen- 
ces, 

70. The substantive sentences are directed 
to run concurrently. 


71. Criminal Appeals Nos. 230 and 238 
of 1972 and 97 of 1973 are partly allowed 
to the extent conviction and sentence for 
various offences hereinabove set out are set 
aside and dismissed to the extent conviction 
and sentences are confirmed. Those of the 
accused who are sentenced to suffer impri- 
sonment should be given adjustment for the 
period they were in prison either as under- 
trial prisoners or as convicts after the High 
Court convicted them, according to law. 


V.K, 


— 


Order accordingly, 


1) NATARAJA MUDALIAR 9. STATE TRANSPORT AUTHORITY (Krishna lyer, J)° 


THE SUPREME COURT OF INDIA. 
(Civil Appellate Jurisdiction.) 


o_o :—V.R. Krishna Iyer and D.A. Desai, 


D. Nataraja Mudaliar 


v. 


Abpellant* 


Madras 
Respondents 


(A) Constitution of India (1950), Article 136— 

Refusal to renew stage carriage permit under 
otor Vehicles Act—Appeal by special leave 

——Interference by Supreme Court—Practice. 


Ordinarily the Supreme Court is loath to 
reinvestigate questions relating to motor 
vehicles permits; but every rule has an excep- 
tion. If fundamental rights to ply stage 
carriage permits are disposed of as if by exe- 
cutive fiats, the Supreme Court must intervene 
to uphold the credibility in the rule of law and 
prevent its derailment. The touchstone is 
not the little man and his little lis but the 
arge issue and the deep portent. [Paras. 7, 17.] 


(B) Motor Vehicles Act (IV of 1939), sections 
50 and 58—Application for renewal of stage 
carriage permit—Disposal of—Duty of Trans- 
port Authorities—Duty to act quasi-judically and 
to observe rules of natural justice. 


“The transport tribunals function quasi-judi- 
cially and this imports some imperatives. 
You must tell the man whose fundamental 
right you propose to negative the materials you 
may use in your decision. You must act on 
relevant considerations, properly before you, 
not on rumour or hearsay, ex cathedra assertions 
or inscrutable hunch. The Authority must 
remember that a permit-holder has an ordi- 
nary right of renewal unless it is shown that 
outweighing reasons of public interest lead 
to a contrary result. Permits are not bounty 
but right, restricted reasonably by the Motor 
Vehicles Act. [Paras 8, 9.] 


In the present. case there are no- relevant 
grounds justifying’ the refusal to renew the 
permit ; there is breach of natural justice; 
there is importation of non-materials ; there 
1s unawareness of the fact that a fundamental 
right is involved and that a costly coach is 
condemned to non-use. The basic reason 
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for quashing the order of refusal is the unten- 
able reason assigned to support the order. 
[Para. 16.] 


ae Judgment of the Court was delivered 
y ; 


Krishna Iyer, J.—Arbitrary orders and mystical 
directions have poor mileage in this Court 
when irrelevance and unreason are writ on 
their face even though the sanctity of con- 
current error may give them some shelter. 


2. To ply a contract carriage is a funda- 
mental right but it can be restricted reason- 
ably as has been done by the Motor Vehicles 
Act, 1939. The perspective is that what is 
fundamental is the right, not the 
restriction. Here, one Mudaliar, the 
appellant, owned a luxury coach, plied it 
for public benefit under a permit of 1971 for 
five years. The statutory criteria for grant of 
such permits is set out in section 50 and rene- 
wals of permits must be governed by the same 
considerations, the procedure being regulated 
by section 58. There is no grievance made 
that procedural violations are involved here. 
All that we know is that the permit was to 
expire in March 1976, and so a renewal appli- 
cation was made two months earlier. The 
State Transport Authority (for short, S.T.A.) 
rejected the request for renewal on the score 
that the ‘ITDC has expanded its activities’ 
and has in the field many tourist vehicles. 
Then the Authority added: ‘It is said that 
the utilisation of these vehicles is in the range 
of 90 to 100 per cent. during the tourist 
season only (November to February) and 
that it is just 60to 70% during other periods’. 
The Tamil Nadu State’s transport system 
also has vehicles on the road and some spare 
buses. All told, a few hundred motor 
vehicles, some of which are stage carriages 
and some contract carriages, serve the, 
travelling public. On these statements 
conclusion was reached: ‘The State Transport 
Authority therefore considers that the faci- 
lities provided by these public sector under- 
takings are adequate. Renewal of the 
applicant’s permit will not only be redun- 
dant in the circumstances but also result 
in unhealthy competition’. The order does not 
indicate that anyone appeared and objected. 


3. The State Transport Appellate Tribunal 
(ST.A.T.), to use an acronym), on appeal 
under section 64, affirmed the rejection, 
using the same reasoning. About the abun- 
dant transport facilities developed since 1971, 
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the Tribunal said : ‘The learned counsel for 
the appellant has no doubt stated that there 
is no material to hold the details (occurring 
at para. 2 of the order) to be correct. The 
State Transport Authority is dealing with 
the provision of transport in the State level 
and he is expected to be in touch with the 
details of the availability of service from 
different sources and those particulars 
furnished by the STA. could not 
also be said to be in any way strange 
As the authority is having these details readily 
available it was open to the authority, to 
rely upon those details before ccmirg tc con- 
clusion about the reed for renewal as asked 
for by appellant. It is not therefore proper 
to comment on the details made availzble 
in para. 2 of the order’. He obscurely encored, 
without any facts, that there would be ‘un- 
healthy competition’, Whatis truly occult 
is the casual dismissal ofan unanswrr- 
able factor: ‘The appellant has stated in 
his affi lavit that inasmuch as applicatiors 
have been called for, for tke grert of 100 
tourist cabs, 15 omni-buses ard 10 omni- 
tourist buses for the State of Tamil Nadu, 
the comment about the absence of need for 
renewing the permit as made by the State 
Transport Authority is not proper.’ 


4. The Departmental Representative has 
filed a memo. of objection stating that appli- 
cations have been called for, for the issue of permits 
valid to ply throughout India and the same 
is not a relevant material, as the applicant, 
ermit is in respect of the State of Tamil 
Nadu alone. The learned counsel for the 
appellant would contend that for the limited 
purpose of making out that there is need for 
additional service, this factor may also be 
considered. ‘No doubt, it ts admitted that 
applications hive been called for, for the issue of 
permits to be effective all over India. The appel- 
lant’s permit is having a restricted appli- 
cation within the State. As such the fact 
that applications have been called for, for 
the grant of All India Permits, does not in 
any way become relevant or important and 
the same can be ignored’. The S.T.A.T. 
has countered the appellant’s claim of 
meritorious service by reference to past 
infirmities not adverted to anywhere in the 
order of the S.T.A. 


5. The High Court, in revision, washed its 
hands off the case by the observation : ‘It 
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is not for this Court to traverse into ihese 
questions of fact and find out: whether there 
is any need for adequacy under the revi- 
sional jurisdiction. How many permits the 
India Tourism Development Corporation 
should have been granted is not the subject- 
matter of this revision petition. This con- 
cerns merely with the refusal to renew the 
permit which, in my view, has been done 
on very valid and tenable reasons.” 


6. The whole issue has been made more 


fishy by the S. T. A. granting two con- 
tract carriage permits in 1978 after es 
there 


cting the renewal application holding 
were already too many vehicles. 


7. Should the Court interfere under Article 
136? Ordinarily, no. But if a small man, 
whose heavy investment in a tourist coach 
is to be sterilised altogether, it is a social 
trauma; and if fundamental rights are dis 
posed of as if by executive fiats, this Court 
must intervene toupholdthe credibility in the 
rule of law and prevent its derailment. The 
touchstone is not thelittle man and his little 
lis but the large issue and the deep portent. 


8. Section 50 specifies the guidelines. The 
transport tribunals function quasi-judicially 
and this imports some imperatives. You) | 
must tell the man whose fundamental right 
you propose to negative the materials you 
may use in your decision. You must act 
on relevant considerations, properly before 
you, not on rumour or hearsay, ex cathedre 
assertions or inscrutable hunch. 


9. The Authority must remember that a per- 
mit-holder has an ordinary right of renewal 
unless it is shown that outweighing reasons 
of public interest lead to a contrary result. 
Permits are not bounty but right, restrictea 
reasonably by the Motor Vehicles Act. 


10. The key criterion when a contract 
carriage permit is sought, is to ask oneself 
whether an extra vehicle is unnecessary or 
undesirable in the public interest,and whether, 
further, the permits already granted are 
sufficient for or in excess of the needs of the 
region. After all, a few hundred vehicles 
admittedly ply and one contract carriage 
operator is asking for a single permit. What 
makes it unnecessary or undesirable in the 
public interest? Ordinarily, having regard 
to the explosive increase in traffic in our 
country, more vehicles are - needed, Of 


ij 
course, if the roads are in a precarious condi- 
tion or competitive racing or reckless 
driving on the roads make for hazards or if 
the operator is otherwise disqualified, one 
may reduce the number of vehicles and refuse 
permit or renewal. Nothing of the sort is 
mentioned in any of the orders rejecting 
the permit. Assuming there are around 3000 
or 4000 motor vehicles, how does one more 
become too many? It is a preposterous 
proposition to say so, in the absence of some 
evidence. lf there is no evidence to warrant 
such a conclusion the right to the permit 
must prevail. 


11. Is there any evidence in this case? The 
Authority asserts that the utilisation of exist- 
ing vehicles is of the order of ‘90 to 100 per 
cent.’ during the tourist season, This indi- 
cates that at least during the tourist season 
one more tourist coach’ will be welcome to 
relieve congestion. The authority further 
states that tf ts said............ ‘Just 60 to 
70 per cent.’ is utilised during the other 
periods. “It is said’—by whom, to whom, 
when, how, and was it put to the applicant? 
All this is shrouded in mystery. Whatever is 
said by someone, somewhere, is not material 
here. It must be on the record. While the 
STA may know the total number of vehicles on 
the road it must have made a study of specific 
` materials to ascertain whether there is un- 
used vehicular potential. Merely to rely 
~ on ‘it is said’ inthe passive voice is not judi- 
cial. Moreover, not to put it to the appli- 
cant before rejecting his renewal is not fair. 
The bare ipse dixit that the ‘State Transport 
Authority considers the facilities provided 
by public sector undertakings are adequate’, 
is not intelligible, without some basis. Nor 
does ‘public sector’ and ‘private sector’ enter 
the picture. Some objective assessment to 
exclude the petitioner based on tangible data 
is the minimum for a judicial negation of 
a fundamental right. The reference to ‘un- 
healthy competition’ is baffling. If there 
are 300 or more buses and one more is sought 
to be added, what is the ill-health in the 
traffic system that will be injected by this 
addition? We must remember that the tourist 
coach of the petitioner is to travel all round 
Tamil Nadu and so the image of a particular 
route overcrowded with too many buses making 
for cut-throat competition and imperilling 
passengers’ lives does not arise. 


12. The STA has no research staff to investi. 
, gate the untapped transport or traffic poten- 
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tial and if it has any, such report must be 
put to the applicant. 


13. Moreover, it is obvious that the State 
Transport Authority should have granted 
one permit less to the I, T, D. C., if its case of 
redundancy were true. For, the appellant 
had a current permit then. 


14. Another circumstance effectively negat- 
ing the story of supernumerary vehicles is 
the admitted factthat applications fòr more 
permits have beeninvited and some granted. 
And before us, two orders granting permits 
for contract carriages since the impugned 
refusal have been filed. And yet Mudaliar 
goes tothe wall, on a cavalier ‘no’to his 
application for renewal. 


15. : Fair consideration of his claim has been 
denied to the appellant ; his huge investment 
has gone to waste because of non-renewal, 


16. We see no relevant ground justifyi 

the order; there -is breach Of native sateen 
there is importation of non-materials; there ig 
unawareness of the fact that a fundamental 
right is involved and that a costly coach is 
condemned to non-use, The basic reason 
for quashing the order of refusalis the unten- 
able reason assigned to support the order. 
We allow the appeal, set aside the refusal of 
renewal and having regard to the long delay 
and absence of disqualifications, direct the 
State pedestal Rend to reconsider the 
grant of renewal within two wee i 

Oe oe, weeks of receipt 


17, We repeat for emphasis that ordinarily 
this Courtis loath to re-investigate questions 
relating to motor vehilce permits ; but every 
rule has an exception even as every cause has. 
a martyr. 


V.K. Appeal allowed, 


[Enb or Vorume (1979) 1 mt. (s.a.).] 
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Ramaprasada Rao, CJ. and 
Ramonujam, J. 


United India Fire and General 
Insurance Co., Ltd. v. 
Ayisa 

29th November, 1978. 


C.M.A. Nos. 515 and 516 of 1975. 


Motor Vehtclas Act (IV of 1939), section 96 
(2) (b) (i) — Fatal accident — Claim for 
compensation — Compensation awarded — 
Appeal by Insurance Company — Contention 
by Insurance Company that the driver did 
not have a valid licence at the time of acci- 
dent—Insurance policy not containing a clause 
incorporating section 96 (2) (b) (#)— 
Insurance Company held liable. 


In a fatal accident case, the Motor Accident 
Claims Tribunal awarded compensation. 
The Tribunal found that the driver of the 
car did not have a valid licence on the 
date of the accident. The Insurance Com- 
pany contended before the Tribunal that since 
the driver did not have a valid licence the 
Insurance Company could avoid the contract 
of Insurance. The Tribunal found that the 
licence of the driver had expired towards the 
end of September, 1971 and the same was re- 
newed only on 7th January, 1972. The date 
of accident was 31st December, 1971 and on 
that date the driver did not have a valid 
licence. However, the Tribunal held that the 
Insurance Company was liable since section 
96 (2) (b) (ii) of the Motor Vehicles Act 
had not been incorporated in the insurance 
policy. On appeal by the Insurance Company 
against this view to the High Court, 

Held, that the Tribunal came to the right con- 
clusion. In this case one of the conditions 
incorporated in the policy was that the vehi- 
cle should not be driven by any person who 
is not duly licensed or: by a person, who had 
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been disqualified from holding or obtaining 
a driving licence during the period of dis- 
qualification. It was therefore clear that the 
appellant had not chosen to take advantage 
of the provisions contained in section 96 (2) 
(b) (ü) by incorporating a suitable provi- 
sion in the insurance policy excluding the 
use of the vehicle by all non-licensees. In 
view of the various decisions and in view of 
the provisions contained in the policy, the 
appellant could not avoid its liability. 


T. R. Rajagopalan, for Appellant. 
Sachs Appeals dismissed. 


V. Ramaswam, J. 





P. V. Narayanan v. 
The State of Tamil Nadu. 


6th December, 1978. 
W.P. No. 4755 of 1978. 


Constitution of India (1950), Article 226— 
Physical Director in Veterinary College— 
Post found unnecessary in the Madras Ani- 
mal Husbandry Subordinate Service — In- 
cumbent transferred to Tamil Nadu Educa- 
tional Subordinate Service in 1966—Sento- 
rity fixed on 19th December, 1966—Objec- 
tions raised by persons in Tamil Nadu Edu- 
cational Subordinate Service — Seniority 
refixed on 23rd July, 1970—Appeal to Gov- 
ernment disposed of on 18th May, 1971— 
Writ petition filed in 1978 end—Long delay 
in approaching Court fatal to petition—No 
merits in petitioner's case either. 


The petitioner was a Physical Director in 
the Madras Animal Husbandry Subordinate 
Service. As the Government found that 
there was no need of a physical director in 
that Department, the petitioner was trans- 
ferred to the Tamil Nadu Educational Sub- 
ordinate Service sometime in 1966. When 
the post was merged, his seniority was fixed 
on 19th December, 1966 with reference to 
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his date of entry as physical director in the 
Veterinary College. But one of the persons 
already in the Tamil Nadu Educational Sub- 
ordinate Service took objection to the fixa- 
tion of seniority of the petitioner and ulti- 
mately, the Government agreed with the 
objection and made an order on 23rd July, 
1970 refixing the petitioner’s seniority. The 
petitioner preferred an‘ appeal against this 
order to the Government and this was rejected 
on 18th May, 1971 stating that the Govern- 
ment saw no reason to consider the earlier 
decision. The petitioner thereafter made 
representations to various authorities and 
finally filed a writ petition to quash the order, 
dated 23rd July, 1970. 


Held: The petitioner should have invoked 
the jurisdiction of the High Court if he was 
aggrieved by the refixation of his seniority, 
long back. Not having questioned the order 
earlier, the Court could not permit the peti- 
tioner to question the same at this late stage 
in 1978 end. 4 


Even on merits, the Court could not see 
any force in the contention of petitioner. 
When once the petitioner was transferred 
from the Madras Animal Husbandry Sub- 
ordinate Service to the Tamil Nadu Educa- 
tional Subordinate Service, normally his 
seniority would be fixed with reference to 
the data on which he was transferred to the 
different service, because he could not affect 
the seniority’ of the persons who were 
already in that service. 


The High Court was not satisfied that the 
Court could interfere at this late stage. 


W. S. Swasankar, for Petitioner. 
S.J. 





Petition dismissed. 


Ramanujam, J. 

S. P. Palaniappan v. 
; 4 Lalitha Ammal. 
27th November, 1978. 

A.S. No. 2 of 1974. 


Transfer of Property Act (IV of 1882), sec- 
tion 58—Suit for recovery of money—Equt- - 


‘table mortgage — Mortgagor . pleading that 


documents were given only to prove his finan- 
cial stability for borrowing money — Equt- 
table mortgage by deposit of title deeds in- 
ferred from the facts. 


The plaintiff-1st respondent had advanced 
moneys to the 2nd respondent, three sums of 
Rs. 1,000 each on 19th December, 1967, 23rd 
December, 1967 and 16th November, 1968 un- 
der three promissory notes. ‘The first’ pro- 
missory note was marked Exhibit A-1 and 
the third promissory note as Exhibit A-2. 
For recovering- the sum advanced on 23rd 
December, 1967, the plaintiff filed a suit and 
obtained a decree. Thereafter, the plain- 
tiff filed a suit O.S. No. 456 of 1970 in the 
Sub-Court, Erode, ‘for recovery of the sums 
covered by Exhibits A-1 and A-2. The 
plaintiff also claimed a mortgage decree for 
the said sums on the ground that the 2nd 
respondent had on 10th April, 1969 created an 
equitable mortgage by deposit of title deeds 
(Exhibits A-3 to A-9) relating to his proper- 
ties at Erode to secure the payment of the 
amounts due under the said three promissory 
notes.. The suit was resisted by the 2nd 
respondent and the 2nd defendant who 
denied the equitable mortgage.. The lower 
Court accepted the case of the plaintiff-1st 
respondent and , decreed ., the suit. On 
appeal.by the second defendant, 


Held: In this case the first defendant borrow-, 
ed under three promissory notes and on the 
date of borrowing no security had been given 
with reference to the borrowings. But after 
section 58 of the Transfer of Property Act 
had been extended to Tirunelveli, the first 
defendant handed over the documents to the 
plaintiff on 10th April, 1969. The handing 
over of the documents could only be in con- 
nection with the borrowings which he had 
already made. It was true there was no 
document in writing to prove the first defen- 


dant’s Anena to create a security for -the 
debt. But the fact remained that the docu- 
ments of title were handed over by the frst 
defendant in, connection with the existing 
debt. From this an intention to create a secu- 
rity for the existing debt could easily be infer- 
red. Whether the requisite intention existed, 
was a question of fact in each case and was to 
be ascertained after considering real docu- 
mentary and circumstantial evidence. In this 
case the custody of the title deeds with the 
creditor for more than a year, the existence of 
the debt and the admission of the first defen- 
dant that he handed over the documents 
to the plaintiff in connection with the debt 
were sufficient to raise the presumption of an 
equitable mortgage. 


T. R. Rajagopalan, for Appellant. 





S.J. Appeal dismissed. 
Mohan, J. 

Murugan v. 

Natesan. 


6th December, 1978. 
A.S. No. 96 of 1972. 


(A) Deed—Construction—‘A’ executed a deed 
of settlement in favour of ‘K’ for the perform- 
ance of charity—Recitals in the document— 
K to manage and perform the charity till 
his lifetime—Thereafter to appoint any one 
of ‘their heirs’ to do the charity—K’ appoint- 
ed one M? his foster son to perform the 
charity—Sutt by the agnates of ‘K’ for a 
declaration that they are the persons entitled 
to perform the charity—Clawm by ‘M? nega- 
lived . 


(B) Words and Phrases—‘Foster son’—Can- 
not be equated to ‘adopted son’. 


One Arunachalam Chettiar endowed certain 
properties for the performance of some chari- 
ties and appointed his son Karuppiah as 
trustee and directed him to perform the 
charity. As for future management he gave 
a power of appointment to Karuppiah and 
stated that he can appoint any one of his 
choice, among their heirs to manage the 
properties and do the charities after the life- 
time of Karuppiah. 


Karuppiah appointed one Murugan as trustee 
to manage the trust properties and perform 


the charity.. After the death of Karuppiah, 
the agnates of Karuppiah claimed that they 
were entitled to be trustees of the charity 
and sought to recover possession from the 
said Murugan. Their claim was upheld. 


Held, that Murugan who claimed to be the 
adopted | son of Karuppiah cannot get the 
status of an adopted son in the absence of 
any evidence to show that he was duly adopt- 
ed and the fact that Murugan is described 
as foster son by Karuppiah himself in his 
Will in more than one place clearly shows 
that Murugan can’t be the adopted son of 
Karuppiah and his claim to be the trustee in 
preference to the agnates of Karuppiah cannot 
be upheld. 


K. Sarvabhauman and T. R. Mam, for 
Appellant. 


R. Srinivasan, for Respondent. 
R.S. Appeal dismissed. 





Sathiadev, J. 


Kuttya Nadar v. 
K. Kumareswaraperumal Nadar. 


7th December, 1978. 
C.M.A. No. 252 of 1975. 


Civil Procedure Code (V of 1908) (as 
amended by Act CIV of 1978), Order 41, 
rule 19—Appeal in the list—Court adjourn- 
tng the appeal to some other date for want of 
time finaly for hearing—On adjourned date 
appellant's counsel reporting no instructton— 
Appellant also absent — Appeal dismissed — 
Petition to restore by changing counsel also 
dismissed — Allegation that petitioner was 
under impression that the case would not be 
heard—Dismissal order, whether correct. 


The appeal was in the list on 9th January, 
1974. For want of time on that day it was 
adjourned to 30th January, 1974 for hearing 
finally. On 30th January, 1974, the appel- 
lant’s counsel reported no instructions. Appel- 
lant was also absent. Appeal was dismissed. 
To restore the appeal an application was 
filed by changing the appellant’s counsel. The 
allegation in the affidavit filed in support of 
the petition for restoration was that the 
appeal was not in the list and the appellant 
thought that the appeal will not be taken up 


. s4 
for hearing on that day. The petition for would not be heard was no ground for restord- 
restoration was dismissed. On appeal against tion of the appeal. 
the order of dismissal, $ 
l 5 T. R. Rajaraman, for Appellant. 


Held, that the appellant’s counsel was well 
aware of the circumstances under which he was T, S. Srinivasan, for Respondent. 


reporting no instructions and the allegation , , 
that the petitioner thought that the appeal R.S. Appeal dismissed. 





le Rao, CÌ. 


` P. M: Kuppa Sah v. 
_ Raja Ram Sah. 

10th November, 1978. 
“C.R.P.. No. 1244 of 1977. 


Tamil Nadu Buildings (Lease and Rent Con- 
trol) Act (XVI ay of, 1960) as amended by 
Act (XXII of 1973), section 10 (3) (c)— 
Petton for eviction by landlord seekmg 
addtional accommodanon — Physical occupa- 
tion by landlord of concerned busding whether 
sine qua non for mamtamabtrty of apphcation. 


The landlord in the instant case gave noticd 
of termination of tenancy to all his three 
tenants. Qn receipt of the notice, one of 
the tenants vacated. As soon as the tenant 
vacated, the landlord put his own belongings 
in the portion and locked it up and kept it in 
his own possession and control. Finding 
that the other two tenants did not vacate, 
the landlord filed the present application under 
section 10 (3) (¢) of the Tamil Nadu Build- 

ings (Lease and Rent Control) Act, seeking 
additional accommodation. 


As jurisprudence contemplates judicial posses- 
sion as the nearest equation of physical posses- 
sion, in a case where the landlord keeps his 
things in a portion of the premises, vacated 
soon, after he gave notice of termination of 
tenancy, and keeps it locked up under his 
control, and is in legal possession thereof, 
then, the intention of the landlord should be 
deemed to be to keep it in his physical posses- 
sion, and this satisfies the requirements under 
section 10 (3) (c) of the Act. This is a 
case where the landlord filed the application 
under section 10 (3) (c). This is certainly 
maintainable because the landlord, though not 
in physical possession, was in legal occupation 
of the portion of. the buildings. 


M. Srinivasan and S. Desikan, for Appellant. 
R.S. ' Petition alowed. 
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V. Balasubrahmanyan, J. 


Turda Sundar v. 

Sri Pasupatheeswaraswami 
Devasthanam at Avoor 
represented by its Executive 
Officer, 


27th October, 1978. ` 
S.A. No. 786 of 1975. 


Tamil Nadu Public Trusts (Regulation of 
Administration of Agricultural Lands) Act 
(LVII of 1961), section 51 (iv) —Sutt land a 
Coconut Tope whether immune from the pro- 
visions of the Act. 


The definition of “tope” does not exclude 
thé cultivation of crops other than the fruit or 
nut-bearing trees. It only emphasises that 
the land must contain a group of fruit or 
nut-bearing trees as constituting the main 
crop in that land. On the evidence on record, 
in the present case there was no doubt what- 
ever that the suit land was predominantly a 
coconut tope. The evidence showed that in 
an area measuring 53 cents, there were as 
many as 48 coconut trees. 


The question is whether the suit tope ig 
immune from the protective provisions of the 
Act. Section 51 (tv) of the Tamil Nadu 
Act (LVII of 1961) is quite clear and says 
the Act shall not apply to such topes so long 
as they continue to be used for such purposes 
as arg provided in the section. The expres- 
sion “converted” occurring in section 51 (v) 
of the Act is not a term of art and it has not 
been used in any technical sense by the Legis- 
lature and all that it means is that if the 
land once becomes a tope as defined in sec- 
tion 2 (29) of the Act, then the land must 
be regarded as having been converted into a 
tope as contemplated in section 51 (iv) of the 
Act, and it would fall outside the scope of 
the Act and it will only cease to be so exempt 
if the land becomes reconverted into something 
other than a tope. 


Sri Panchanateswaraswomi Devasthanam by 
its Trustees v. Barkis Biwi, (1972) T.L. 
N.J. 591, referred to. 

N. Sivamani, for Appellant. 

N. Vanchinathan, for Respondent. 

R.S. Appeal dismissed, 
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Nainar Sundaram, J. 
Duraisami Mudaliar v. 
Ramasami Chettiar. 
5th December, 1978. 
C.R.P. No. 2578 of 1978. 


Execution—Suit for declaration of title and 
recovery of possession — Suit property a 
vacant site—Supenstructure put up by defen- 
dant—Sust decreed—No direction for removal. 
of the superstructure—Ezecution of the decree 
for possession, whether can be granted, 


The statutory principle which has got to be 
kept in mind is that where a Court directs by 
a decree or order that vacant possession of 
land should be given, that decree can ba made 
effective by directing its own officer to remove 
the superstructure on it, and to deliver vacant 
possession of the property to the decrec- 
holder. It may not be necessary to have any 
specific power—in that behalf and such a 
power is exercised in every case in which 
vacant possession is ordered. The power to 
remove the superstructure on the land is an 
incidental power, necessary and ancillary to 
the power to deliver possession of the pro- 
perty. Should there be any obstruction 
within the meaning of Order 21, rule 97 of 
the Code of Civil Procedure, that has got to be 
dealt with specifically under the said provision. } 


Where however the superstructures were put 
up before the institution of the suit and were' 
not ordered to be removed as a part of the man-| 
date in the decree, the proper course would 
be to direct the judgment-debtor to remove 
the superstructure put up by him so as to 
effectuate vacant delivery of the suit site 
to the decree-holder. 


Sivasubramanien, for Petitioner. 
N. Vanchinathan, for Respondent. 
R.S. Petition dismissed. 





T. Sathiadev, J. ' SA 
C. S. Narayanaswamy Iyer v. 

R. Narayana barma. 
14th December, 1978. 


C.M.A. No. 299 of 1976 and 
C.R.P. No. 1548 of 1977. 

Execution—Decree of trial Court set aside on 
appeal—Provision for costs of trial Court and 
appellate Court in the appellate Court decree— 
Execution of the decree for costs—One af 
the appellants dead at the time of the hearing 
of the appeal — Legal representatives not 
brought on record—Decree of appellate Court 
whether a nullity. ee ai 
In the trial Court, the liability of the first 
defendant was limited only to Rs. 125. 
Aggrieved by this portion of the decree, he 
had joined with other defendants in appeal 
preferred to the High Court. Theretore 
merely because the first defendant had join- 
ed with other defendants in the appeal, it 
cannot be inferred that the decree is a joint 
and indivisible one. The contention that but 
for the liability of the first defendant, other 
defendants will not be within the scope of the 
suit, cannot be a ground to treat the decree as 
drafted as a joint decree. If no appeal had 
been filed in the High Court the only relief 
which the plaintiff could have had was to 
demand payment of Rs. 125 by the first 
defendant and nothing else. Regarding the 
rest of the decree, the plaintiff had to confine 
himself only against the other defendants men- 
tioned in the decree. But when the Court 
passes a decree in a specific manner there is 
no question of construing it as anything 
different from what it unambiguously provides 
and the judgment can be looked into to vary 
the decree because nothing prevented the 
plaintiff to ask for the amendment of tha 
decree. This is not a case where the concept 
of general and indivisible decree will be 
applicable. Even though the 8th appellant 
died before the passing of the decree by the 
High Court the decree of the High Court has 
not become a nullity for the failure to bring 
on record the legal representatives of the 8th 
appellant. 
M. Srinivasan, for K. Raman and R. Sita- 
raman, for Appellant. 
V. Ratnam and K. Srinivasan, for Respon- 


dent. 
R.S. Appeal and 
revision dismissed. 





Ramaprasada Rao, CJ. and 
Ramanujam, J. 
Sarojini Ammal v. 
State of Tamil Nadu represented 
by the Secretary to the 


Government Revenue Department, 
Madras. 


13th November, 1978. 
W.P. Nos. 3282|7 and 463, 1135, 
1802, 4100 and 5904 of 1973. 


Tamil Nadu Cultivating Tenant's Arrears of 
Rent (Relief) Act (XXI of 1972)—Prow- 
sions of the Act whether violative of Arti- 
cles 14, 19 and 31 of the Constitution. 


Constitution of India (1950), Articles 14, 19 
and 31. 


Tamil Nadu Cultivating Tenants Arrears of 
Rent (Relief) Act (XXI of 1972), was passed 
by the State Legislature and received the 
assent of the President on 9th August, 1972. 
The Act is intended to give relief to cultiva- 
ting tenants as they were not in a position to 
pay the arrears of rent on account of their 
indebtedness and poor economic condition 
and to protect them against actions initiated 
for their eviction and for recovery of arrears 
of rent. In the above circumstances it was 
considered necessary as part of the agrarian 
reforms, to give relief to the cultivating 
tenants from the burden of discharging the 
arrears of rent on condition of payment of 
current rent due to the landlords and with 
that object, the above Act was enacted. 
Section 3 of the Act provides for relief to the 
tenants regarding payment of arrears of rent 
outstanding on the 30th of June, 1971 provid- 
ed the cultivating tenants deposited the whole 
current rent, that is, rent due for the fasli 
year commencing on the Ist of July, 1971 
and ending with 30th June, 1972, within 6 
months from the date of publication of the 
Act, that is on 11th August, 1972. Sec- 
tion 4 is a deeming provision under which if 
any cultivating tenant paid on or after 1st 
July, 1972 any rent to the landlord or deposit- 
ed into Court, it shall be deemed to be pay- 
ment towards the current rent. Sub-sec- 
tion (3) of section 4 however disentitles any 
cultivating tenant to claim any refund from 
the landlord on the ground that the payment 
M—NRG 


7 ° 


or deposit made on or after Ist July, 1971 
towards the discharge of any arrears is in 
excess of the rent due as current rent. 
Section 5 prohibits any suit for recovery of 
arrears and for eviction of cultivating tenants 
within the period of six months from the 
date of publication of the Act. Section 7 
provides for restoration of possession of land 
to cultivating tenants who have been evicted 
on or after Ist March, 1972 and before the 
. publication of the Act on the ground of non- 
payment of rent, provided he paid the current 
rent. Section 9 of the Act provides that the 
provisions of the Act shall have effect 
notwithstanding anything inconsistent there- 
with contained in certain statutes. The 
provisions set out show that the main object 
of the Act is to give an option to the tenant 
to pay the current rent within a specified 
period if he is to have the benefit of all the 
outstanding arrears getting wiped off. The 
Act does not wipe out the entire dues payable 
by the tenants compulsorily. 


The Act provides ameliorative reliefs to the 
cultivating tenants with a view to enable them 
to concentrate on agriculture without being 
distracted by the proceedings that are likely 
to be initiated by the landlords for eviction 
or for recovery of arrears of rent from the 
tenants. It must be noted that under the 
impugned Act the tenants do not get an 
automatic discharge of the arrears due by 
them. An option is given to them and if 
they want to claim the benefits of the Act 
thev are bound to pay a portion of the rent 
in arrears. Time is fixed for the exercise 
of the option. By exercising the option the 
burden of previous arrears gets discharged 
and thereafter the tenants can apply them- 
selves earnestly to the cultivation of the lands 
and increase food production for the benefit 
of the public. Therefore the impugned mea- 
sure can be taken to be a part of agrarian 
reform intended to better the conditions of 
agriculturists, for lightening the burden on 
them of accumulated arrears of rent, and for 
securing a common benefit of increased agri- 
cultural production. Hence, the impugned 
provision must be taken to be a reasonable 
restriction under Article 19 (5). 


N. Srinivasan, for N. R. Chandran, V. 
Narayanaswamy, V. Srinivasan, V. Shyama- 


lam, V. Natarajan, K. Sarvabhauman, for 
Petitioners. 


T. S. Subramaniam, R. Sundaralingam, R. 
Shanmugam, P. S. Ramachandran, S. 
Palaniswamy, and the Government Pleader, 
for Respondents Nos. 1, 2, 3. 


R.S. 
Gokulakrishnan, J. 





C. Muthu Bhattar v. - 


The Authorised Officer 
(Land Reforms), Madurai. 


24th January, 1979. 
l C.R.P. No. 3616 of 1974. 


Tamil Nadu Land Reforms (Fixation 
of Ceiling -on Land) Act (1961), section 9 
(2) (b)—Return furnished by petitioner — 
Statement prepared on the basis of the return 
_-Failure to give opportunity to pelitioner to 
represent—Not fatal to the case. | 


Tamil Nadu Minor Inams (Abolition and 
Conversion into Ryotwari) Act (XXX of 
1963)—Lands in question minor inam land— 
Ryotwari patta sssued to petitioner—Inclu- 
sion of those lands in petitioners holding not 
correct. - 


From the provisions of the Tamil Nadu Land 
Reforms (Fixation of Ceiling on Land) Act 
it is clear that the opportunity contemplated 
in section 9 (2) (b) of the Act is only in 
respect of cases where the party does not 
furnish any information under section 8 of 
the Act. Admittedly the petitioner had 
furnished information and a statement was 
prepared on the basis of the return so filed 
by him under section 8 (1) of the Ceiling Act. 
Hence the contention that failure to give 
opportunity to make representation, under 
section 9° (2) (b) of the Ceiling Act 
is fatal, cannot be appreciated inasmuch 
as the draft statement was published on the 
basis of the relurn furnished by the petitioner 
‘under section 8 (1) of the Ceiling Act. The 
provision in section 9 (2) (b) of the Ceiling 
Act need not be invoked. 


An extent of 44.70 acres of land included by 
the Authorised Officer in the holding of the 
petitioner were minor inam lands and a 
ryotwari patta was granted to the petitioner 


Petitions dismissed. 


under the Tamil Nadu Minor Inams (Aboli- 
tion and Conversion into Ryotwari) Act 
(XXX of 1963). The petitioner opposed 
the inclusion of those lands in his holding on 
the ground that he can enjoy the lands only, 
so long as he continues to render the services 
of sthanikam and archaka, Eventhough patta 
had been granted in the name of the peti- 
tioner, he had not paid the compensation 
specified in the Act to-enable him to become 
the absolute owner of the lands. . Admittedly 
the lands measuring about 44.70 acres were 
service inam lands even though patta had 
been granted in favour of the petitioner herein. 
Inasmuch as thes¢ 44.70 acres of lands were 
inalienable they cannot be considered as lands 
of a person who is entitled to hold the same 
in section 7 of the Ceiling Act. The lands 
of this nature held by a person cannot come 
under the definition of section 5 (19) of the 
Act, since, he who is holding such service 
lands, can be considered neither the owner 
nor a possessory mortgagee, nor a tenant, nor 
an intermediary. The definition of owner in 
section 3 (33) of the Ceiling Act, will not 
also apply to a person who holds such service 
inam lands. The inclusion of the 44.70 acres 
of land for the purpose of calculating the 
ceiling area of the petitioner’s holding was 
not correct. 


V. Ratnam, for K. Srinivasan, for Peti- 


tioner. 

The Additional Government Pleader, for 
Respondent. 

R.S. —__— Petition allowed. 


M. M. Tsm To 
|: V. Palaniappa Chettiar v. 

. P. Vaidyanatha Iyer. 

8th December, 1978. l 

l S. A. No. 619 of 1974. 


Civil Procedure Code (V of 1908), section 34 
—Sust for dissolution of partnership and 


rendition of accounts — Partner, if can get . 


honorarium from firm — Interest claimed 
from date of plaint—PlaintifT held entitled 
to interest only from the date of decree. 


‘The plaintiff filed a suit for dissolution of 
partnership and for rendition of|accounts. A 
certain item was claimed by the first defen- 
dant as exclusively belonging to him earned 
in his individual capacity as honorarium. 
The claim was rejected by the! lower appel- 
late Court. . The plaintiff claimed interest 
from the date of the plaint. The lower appel- 
late Court rejected the claim|/and granted 
interest only from the date of'the decree. 


On appeals to the High Court, 


Held: The first defendant’s claim was not 
tenable. It is difficult to appreciate what 
honorarium a partner can get from the firm 
and how he can claim that as something earn- 
ed by him not in his capacity 'as a partner 
but something different. In the absence of 
facts throwing light, the amount must be 
held to have been earned by him jas a partner. 
The appellant (plaintiff) was entitled to 
interest only from the date of the decree as 





it was not a case for rendition of accounts of . 


a firm already dissolved but a suit for disso- 

lution of the firm and rendition ,of accounts. 

K. P. Sivasubramaniam, for A pellant. 

R. Gopalaswami Iyengar, for Respondent. 

R.S. , S.A. No. 619 dismissed, 
'S.A. No. 1473 partly allowed. 
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V. Balasubrahmanyan, J,- : 
EK. R. Manickam Pillai v. 
Mavathur Panchayat. 
17th October, 1978, ` 


; S.A: No. ‘792 of 1975. 
Tamil Nadu Panchayats Act (XXXV of 
1958), section 64—Panchayat—Private market 
— Conducting of — No prohibition in the 
statute from establishing more than one mar- 
het in the area nor that there must be space 
between two markets — Discretion of the 
Panchayat to decide. 


Under the Tamil Nadu Panchayats Act, 1958 
there was no particular provision under which 
a Panchayat was prohibited from establishing 
markets in close proximity with each other. 
Nor is there any statutory provision to the 
effect that there must be any given space left 
in between two markets for which the licence 
can be .granted by the Panchayat. All 
matters and considerations of this kind are 
left to the absolute and exclusive discretion 
of the Panchayat under section 64. f 


P. Raghaviah, for Appellant. 
S.J. Appeal dismissed. ~ 
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G. Maheswaran, J. 


Kholapur Traders by 
partner v. 


Subramania Mudaliar. 


30th January, 1979. 
C.R.P. No. 2405 of 1976. 


Tami Nadu Buildings (Lease and Rent 
Control) Act (XVIII of 1960) (as amended 
by Act XXIII of 1973), section 10 (c) (#8) 
—A lawyer owning a premises in occupation 
of a tenant doing jaggery business—Petttion 
for eviction of the tenant alleging require- 
ments of the landlord for carrying on his 
legal profession — Legal profession, whether 
a business—Petitioner not entitled to an order 
for eviction. 


The owner of a building who was a lawyer filed 
a petition against a firm doing business in 
jaggery and occupying the premises belonging 
to the lawyer, for eviction before the Rent 
Controller, Vellore, on the ground that he 
required the premises for a bona fide busi- 
ness, to set up his practice. The Rent Con- 
troller ordered eviction accepting the case of 
the landlord and the appellate authority also 
confirmed the order of eviction passed by the 
Rent Controller. 


In revision, it was held that the profession 
of an advocate constituted a learned profes- 
sion which could not be termed as a business 
within the definition of section 10 (3) (c) 
(iii) of the Tamil Nadu Buildings (Lease 
and Rent Control) Act. The landlord could 
not under the provisions of the Act apply for 
eviction on the ground that the landlord 
required the premises for locating his office. 
The order of eviction passed by the two 
lower Courts was set aside. 


V. Ratnam, for T. S. Viswanatha Rao and 
Gajapathy, for Petitioner. 
K. N. Balasubramanian and T. Dhanya 
Kumar, for Respondent. 


R.S. Revision alowed. 





G. Maheswaran, J. 
G. Kaliaperumal Konar v. 
The Collector of Tiruchirapalli. 

27th October, 1978. 


Cr.R.C. No. 854 of 1975. 
Cr.R.P. No. 853 of 1975. 


Tamil Nadu Paddy and Rice Dealers (Licenc- 
ing Regulation and Disposal of Stocks) Order 
(1968), clause 2 (9)—Sale of rice by one 
wholesaler to another wholesaler—Bullock- 
carts loaded with the rice intercepted — 
Collector ordering confiscation of the entire 
rice on the ground of contravention of. clauses 
2 (h) and 2 (9)—Sessions Judge on appeat 
reducing confiscation to 1|4th of the amount 
of rice—Confiscation not warranted—Sale of 
rice alone was prohibited. 


One K bought 37 bags of rice from a whole- 
saler at place M and loaded them in bullock- 
carts to be transported to place T. The carts 
were intercepted and on a perusal of the bills 
it was found that one wholesaler had 
sold rice to another wholesaler. The Collec- 
tor who issued show cause notice to both 
wholesalers ordered confiscation on the ground 
that there was a contravention of clause 2 
(h) and 2 (9) of the Tamil Nadu Paddy 
and Rice Dealers (Licencing Regulation and 
Disposal of Stocks) Order (1968). On 
appeal, the learned Sessions Judge reduced 
the confiscation to 1/4th of 37 bags. Ona 
revision to the High Court, 


Held: As the wordsin clause 2 (9) were 
very plain prohibiting only the sale of rice, 
the revision petitioner who had purchased 
rice from a wholesaler could not be held liable. 
For that reason, the revision had to be allow- 
ed. The order of confiscation by the Courts 
below was set aside. 


V. Srinivasan, for Petitioner. 
T. K. Parusuraman, Public Prosecutor, for 
State. 


S.J. Petition allowed. 





Ratnavel Pandian, J. 
Arumugam Chettiar v. 
Minor Doraisami. 
29th August, 1978. 
C.R.P. Nos. 954, 959 of 1976. 


Civil Procedure Code (V of 1908), Order 21, 
rules 58 and 63—Pettiton to raise aitachment 
allowed—Attachment vaised—Revision against 
that order by decree-holder whether mair- 
tainable. 


Held, that the only remedy available to the 
decree-holder is to file a suit under Order 21, 
rule 63 of the Code of Civil Procedure which 
was in force at the time of the filing of the 
suit, though the said rule 63 has been omitted 
by virtue of the amendment of the Code of 
Civil Procedure. 


Somasundaram v, Seathilnathan, (1967) 1 


M.L.J. 25, ‘followed. 

Nicholas, for Petitioner. 

Narayanaswamy, for Respondent. 

R.S. Revision dismissed. 
T. Ramaprasada Ruo, CJ. and 
Ramanujam, J. 





e 


AR. N. Solachi Achi 
AL. P. Narayana Chettiar v. 
Life Insurance Corporation of India. 


13th September, 1978. 
O.S.A. No. 43 of 1978. 


Tamil Nadu Indebted Agriculturists (Tempo- 
rary Relief) Act (XV of 1976), section 2 (c) 
—Debt definition — Notification — Exemp- 
tion for Insurance Corporation—Debtor can- 
not claim the relief or benefits adumbrated in 
the Act against the Life Insurance Corpora- 


tion. ; 


The Celiu reserved to itself the 
power to notify from time to tine such finan- 
cial institutions against which the relief or 
the benefits conferred on the debtors could 
not be claimed under Act XV of 1976. 
It therefore follows that if, on a particular 
date, any institution, such as the Life Insu- 
rance Corporation of India, is so notified as 
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an excepted financial institution then it should 
be deemed that such an exception should have 
come into effect and become enforceable as 
such even from the date when the Act 
came into force. The inclusion of a financial 
institution as an excepted financial institution 
on a date later than the date when the Act 
come into force, having regard to the 
reservation made by the Legislature itself to 
make such notifications in the future, could 
only mean that it is declaratory of a parti- 
cular state of affairs and not the pronounce- 
ment or creation of a new state of affairs 
not contemplated under the Act. When 
therefore, under G.O. Ms. No. 761 of dated 
2nd November, 1976 the Life Insurance Corpo- 
ration of India was notified as an excepted 
financial institution, then it means that the 
debtors cannot claim the relief or benefits 
adumbrated in the Act as against such a 
notified institution, though such notification 
was posterior, to the date of the coming into 
force of the Act. The Legislature reserved 
to itself the right to notify from time to. 
time such of the financial institutions, against 
which the relief provided for under the Act 
can be claimed by the debtor. The Life 
Insurance Corporation is one such institution. 


The inclusion of the Life Insurance Corpora- 
tion as an excepted financial institution, was 
purely declaratory of the position which was 
reserved by the Legislature even at the time 
when it passed the enactment, by including 
the Life Insurance Corporation of India in the 
notification. It means that as and from 
the date of the commencement of the Act the 
Life Insurance Corporation of India is entitled 
to assert its rights and resist any attempt on 
the part of the debtors to claim relief under 
the Act in question. 


N. Vanchinathan, for Appellant. 
R.S, Appeal dismissed. 





Paul, J. . 
Saradambalammal v. 
Lakshmi Ammal. 
3rd November, 1978. p 
C.R.P. No. 2631 of 1978. 


Transfer of Property Act (IV of 1882), sec- 
tion 100—Charge—Civil Procedure Code (V 
of 1908), section 47—Wife obtaining decree 
for maintenance against husband — Charge 
crealed over all the properties for the pay- 
ment of maintenance — Arrears of mainte- 
nance—Some of the properties sold induction 


—Some property sold by husband in favour 


of third party—No notice of charge—Those 
properties whether can be released from the 
sale proclamation. 


A revision petition was sought to be preferred 
against an order dismissing the appeal prefer- 
red by the revision-petitioner against the 
order passed in a petition under section 47 
of the Code of Civil Procedure for releasing 
some items of the properties which were 
brought to sale in execution of the decree for 
maintenance passed in favour of the respon- 
dent. In the decree for maintenance passed, 
a charge was created over all the properties 
for the payment of the maintenance. For 
arrears of maintenance some of the properties 
being lots II and [II in the execution peti- 
tion were brought to sale and one P pur- 
chased the same. ‘The revision petitioner 
claimed that her deceased husband ‘V’ pur- 
chased those properties and was in posses- 
sion of the same, and that the aforesaid pur- 
chase was without notice of the charge and so 
those items of properties cannot be brought 
to sale for realising arrears of maintenance. 


Held, that the charge in the instant case is 
one created by a decree and such a charge 
does not come within the ambit of section 100 
of the Transfer of Property Act. Hence the 
request that the items of the charged proper- 
ties which had been purchased by the husband 
of the petitioner from the Court-auction 
purchaser who had purchased the same in 
the Court-auction that followed the exe- 
cution of the decree for collection of 
arreats of maintenance be exempted from 
being proceeded against in execution of the 
decree for maintenance cannot be acceded to. 
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Thengavelu v. Thirumalaisami, (1955) 2 
M.L.J. 618: I.L.R. (1956) Mad. 697: 
68 L.W. 755: A.I.R. 1956 Mad.°67, fol- 
lowed. 

E. Padmanabhan, for Petitioner. 

R.S. Revision dismissed. 





V. Ramaswami, J. 
K. Perumal Chettiar v. 


The Commissioner and Special 
Officer, Chengalpattu Municipality, 
Chengalpattu. 

19th February, 1979, 
W.P. No. 580 of 1979. 


Madras District Municipattics Act (V of 
1920), section 83 (1) (b) — Income from 
house endowed for chartty — Exemption 
claimed under section 83 (1) (b)—Building 
held to be not a choultry though the house 
was occasionally let for celebrating marriages 
—Certiorari refused —Exemption refused 
from property tax. 

One E endowed the entirety of the income 
from his house for the purpose of doing some 
charities. The petitioner claimed exemption 
from property tax under section 83 (1) (b) 
of the Madras District Municipalities Act, 
1920. This was refused by the Commissioner 
of the Municipality holding that the building 
was nol-a choultry within the meaning of 
section 83 (1) (b). The building was occa- 
sionally let for celebrating marriages and the 
main source of income was the rental amount 
received for letting out the premises for 
holding such marriages. The question was 
whether it was a “choultry” within the mean- 
ing of section 83 (1) (b). The petitioner 
filed a writ petition. 


Held: In this case there were neither rooms 
nor facilities nor was the building intended to 
accommodate pilgrims or travellers. The 
deed itself showed that the rental income was 
to be utilised for the purpose of charities 
mentioned therein and not for maintenance 
of a choultry. In these circumstances, the 
building in question was not a “choultry” 
within the meaning of section 83 (1) (b) of 
the Act and therefore the order of the Com- 
missioner was correct. 

N. Sivamani, for Petitioner. 

S.J. Petition dismissed, 





Nainar Sundaram, J. . 
Hajia Ayisha Nachiar Kalvi 
Arakkattalai, Nagore v. 


State of Tamil Nadu. 


14th December, 1978. 
C.R.P. No. 3314 of 1976. 


(A) Tami Nadu Land Reforms (Fixation of 
Ceiling on Land) Act (LVIII of 1961), sec- 
tion 2 (1) (ii)—“Religious trust of a public 
nature” —Test. 


(B) Wakf Act (XXIX of 1954), section 3 
(1)\—Wakf — Definition — Mohammedan 
Lew. 


(C) Deed—Construction—‘Religious trust of 
a public nalure’. 


`N 


It is not possible to import straightaway the 
conception of a ‘trust’ as understood in the 
ordinary legal parlance, for the purpose of 
application of the provisions of the Act to 
the facts of the instant case. The Act Ras 
set out special definitions in respect of various 
categories of trust. Only when there is lack 
of a specific definition, one will be compelled 
to look to the impact and implications of an 
expression used, as normally understood, in 
the general branch of law. 


To bring the matter within the ambit of 
‘religious trust of a public nature’, the dedica- 
tion of property must be for religious pur- 
poses. The link between the practice of 
religion and the utilisation of the property 
must be evident. The utilisation of the 
income from the property must be for the 
purpose of the religion in question or other- 
wise for religious purposes. If the purpose 
is merely charitable, it would be very difficult 
to bring the dedication as one for religious 
purpose. The distinction is subtle but, how- 
ever, it is important because the provisions of 
the Act require that for a trust to claim 
total exemption from its provisions, it must 
be a religious trust of a public nature. May 
be, there could be cases where the trust could 
be both religious as well as charitable. Such 
a contingency has been contemplated and 
provided for under section 2 (3) of the 
Act (LVIII of 1961), when it says that a 
public trust could be both for a public purpose 
of religious nature and for any other public 
M—NR A 
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purpose, but, the presence of a religious 
purpose—may be along with other purposes— 
is a condition precedent so as to attract the 
total exemption under section 2 (1) (#) of 
the Act. 


Held, that in the present case, the objects 
could not be characterised to be religious and 
there was no link between the objects of the 
trust and any tenets of the Mohammedan 
religion. 


R. G. Rajan, for Petitioner. 


The Additional Government Pleader, for 
Respondent. 
R.S. —— Revision dismissed. 


V. Sethuraman, J. = 
Johara Bivi v. 
Julaika Bivi. 
5th January, 1979. 
C.R.P. No. 1941 of 1976. 


Tamil Nadu Court-fees and Suits Valuation 
Act (XIV of 1955), sections 39 and 50— 
Suit for administration of the estate of one 
‘A’ by his widow—Court-fee paid as provi- 
ded by sections 39 and 50 of the Act — 
Admiatsiration suit whether maintainable — 
Court-fee paid whether correct. 


The plaintiff was the widow of Ameer Batcha 
Rowther who died on 25th January, 1972. 
The plaintiff claimed 1|8th share in the net 
estate of the deceased after making provisions 
for various items like funeral expenses, 
“Tddat” etc. The suit was valued for the 
purposes of jurisdiction at Rs. 8,500 as the 
probable value of the plaintiff’s share and a 
Court-fee of ‘Rs. 100 was paid thereon under 
section 39 read with section 50 of the Act. 
The plaintiff undertook to pay any additional, 
Court-fee which may be leviable in respect of 
the decree to be passed in her favour at any 
time as the Court may order payment of the 
same on ascertainment of the actual decree 
to be paid in the suit. The defendants con- 
tended that the Court-fee paid was not proper. 
An issue regarding the payment of Court- 
fee was framed. It was taken as a prelimi- 
nary issue and the trial Court held that the 
payment of Court-fee by the plaintiff was 


not proper and the suit should have been filed 
as a partition suit. 


In revision by the plaintiff, the High Court 
held that the authorities go to show that in 
the case of Mohammedans, the proper remedy 
would be a suit for administration especially 
in cases where the residue of the property has 
to be ascertained and the share of the plaintiff 
hag to be allotted. The residue has to be 
ascertained after making the provisions pray- 
ed for. The Court-fee paid in the present 
case was proper and it is not necessary to 
value the reliefs under section 37 read with 
section 22 of the Tamil Nadu Court-fees and 
Suits Valuation Act. 


S. M. Hameed Mohideen, for Petitioner. 


N. Sankaravadivel, for Respondents Nos. 1 
to 4 and 6 to 8. 


R. Vijayan, for Respondent No. 10. 


Sivaji, for the Government Pleader. 
R.S. Petition allowed. 





T. Ramaprasada Rao, CI. 
P. V. Subba Chetty and Sens v. 


M\s. Madras Stainless Steel 
Emporium (Regd:). 


11th January, 1979. 
C.R.P. No. 2743 of 1977. 


Tamil Nadu Buildings (Lease and Rent 
Control) Act (XVIII of 1960) (as amended 
by Act-XXIII of 1973), sections 10 (2) (ii) 
(a) and 10 (2) (iv)—Partnership consisting 
of mother and sons carrying on business in 
the premises — Dissolution of partaership— 
One partner continuing to stay in the premises 
and carrying on business under a different 
name—Payment of rent by the new firm— 
Petition for eviction by landlord oa the ground 
of sub-letting and wilful default if les. 


~ Under section 10 (2) (i#) (a) of the Tamil 
Nadu Buildings (Lease and Rent Control) 
Act, a landlord is entitled to an order for evic- 
tion if there is a subletting of the building 
or any portion thereof without his written 
consent. Section 10 (2) (vi), on the other 
hand, speaks of a situation where the tenant 
has ceased to occupy a building for a conti- 
nuous period of four months without reason- 
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able cause. If the case of subletting of a part 
of the building is proved, then it would also 
pragmatically mean that the tenant has ceased 
to occupy that portion of the building for a 
continuous period of four months without 
reasonable cause. In this sense, where there 
is a partial letting out of a portion of a build- 
ing and that, is made out as a ground for 
eviction under section 10 (2) (#) (a) then, 
it could also be viewed as if there has been a 
cessation of occupation of the building by the 
main tenant for over a period of four months 
if such subletting continues for that period 
without reasonable cause. But if it is a case 
where the entire building is sublet without 
authority, then obviously it follows that the 
tenant has ceased to occupy the building and 
section 10 (2) (vi) would come into play, 
only if the cessation in relation to such non- 
occupancy could be for well over a period of 
four months. This is only one factor which 
distinguishes the purpose and meaning of the 
reliefs contemplated under section 10 (2) (tt) 
(a) and section 10 (2) (vi). In that sense, 
therefore, it has to be considered whether in 
the instant case there has been subletting and 
if such subletting continued for a period of 
well. over four months; then the landlord can 
claim eviction both under sections 10 (2) (tt) 
(a) and 10 (2) (vi) of the Act. Even so, if it 
is a partial subletting and if it continues for 
more than four months the same result 
follows. 


Held, that relief asked for by the landlord on 
the ground that there had been such cessation 
of occupation was not available’ to the land- 
lord in the circumstances of the case. On the 
question of wilful default the finding of the 
Appellate Authority was not satisfactory and 
hence, the matter was remitted to the Appel- 
late Authority to find out whether there was 
wilful default or not in the payment of rent. 


Murli Dhar v. Chuni Lal.and others, (1970) 
All India Rent Control Journal page 922, 
Followed. 


K. P. Unni Krishnan, for Petitioner. 


R.S. Remittted to the 
appellate authority. 





Ramanujam, J. 
B. Nathmall Vaid v. 
State of Tamil Nadu. 
2nd November, 1978. 


S.A. No. 1483 of 1975. 


Wild Birds and Animals Protection Act, sec- 
tton 3 (G.O. Ms. No. 2152 dated 21st Febru- 
ary, 1960)—Death of a tusker elephant in 
patia land of estate owner—Information given 
by landowner to District Forest O ficer—Two 
tusks of the elephant handed over to the officer 
by the landowner — Acknowledgment given 
by officer to landowner that the tusks would 
be returned after getting formal approval of 
the higher authorities—Fatlure to return the 
iusks—Suit by estate owner against Govern- 
ment for the value of the tusks—Claim by 
Government of the property as belonging to the 
Government—Landowner whether entitled to 
a decree. ' 


A close reading of the Government Order 
would clearly indicate that the ownership of 
the tusks vested only with the owner of the 
land in which the elephdnt was found dead. 
Perhaps, the tusks will become Government 
property if the officials of the Forest Depart- 
ment had chased the animal and the animal 
as a result of the chase entered into the 
plaintiff’s land and died there. But, so long 
“as there was no proof of any chase and the 
wild animal had voluntarily left the reserve 
forest and died in the plaintiff’s patta land, the 
Government cannot claim the ownership of 
the tusks. 


It is clear whatever might be the position in 
regard to live animals, as regards wild animals 
which are found dead in a private land the 
owner of the land is entitled to claim owner- 
ship of the dead animal, and the bodies of 
wild animals which are found on a particular 
land become the absolute property of the owner 
of the soil even if killed by a trespasser, unless 
the trespasser chased the animal on the land 
of one person and killed it on the land of 
another. Admittedly, the animal was found 
dead in the patta land of the landowner. 
The dead elephant in question had not been 
chased or pursued by the forest authorities, 
but it had been shot at by some unknown 
persons and it voluntarily quit the reserve 
M—N RO 
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forest and entered the private land where it 
died. 


M. A. Rajagopalan and G. Swaminathan, for 
Appellant. 


Additional Government Pleader, for Respon- 
dent. 


R.S. 


Second appeal 
allowed. 


Sengottuvelan, J. 
T. N. Lakshmanan v. 


Mļ|s. S. P. Hajee Alavudeen 
Saheb Sons. 


9th February, 1979. 
C.R.P. No. 2759 of 1976. 


Tamil Nadu Buildings (Lease and Rent Con- 
trol) Act (XVIII of 1960) (as amended by 
Act XXIII of 1973), sections 10 (3) (a) (4) 
(ii) and 10 (3) (c) and 21—Non-residential 
building—Petition for execution by landlord 
on ground of requirement for his own residen- 
tial purposes—Petitions, if maintainable. 


Section 10 (3) (a) (i) of the Tamil Nadu 
Buildings (Lease and Rent Control} Act 
deals with a residential building and lays down 
that in the case of such building, a landlord 
can ask for eviction of the tenant for his 
own occupation if he is not occupying a 
residential building of his own in the city. 
Section 10 (3) (@) (iii) lays down that in 
the case of a non-residential building, a land- 
lord can ask for eviction of non-residential 
premises if he is not occupying for purposes 
of a business a non-residential building in the 
city. Section 10 (3) (c) lays down that a 
landlord who is occupying only a part of a 
building, whether residential or non-residential, 
may notwithstanding anything contained in 
clause (a), apply to the controller for an order 
directing any tenant occupying the whole or 
any portion of the remaining part of the 
building to put the landlord in possession 
thereof if he requires additional accommoda- 
tion for residential purposes or for purposes 
of a business which he is carrying on, as the 
case may be. A landlord can ask for evic- 
tion of a residential building for residential 
purposes only, and a non-residential building 
for non-residential purposes only. 
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Held, that since the premises in question is a 
non-residential premises and since the claim 
of the landlord is for residential purposes, 
the landlord is not entitled to evict the tenant. 
P. R. Varadarajan, for Petitioner. 

T. Somasundaram and A. S. Venkatachala- 
murthy, for Respondent. 

R.S. 


Nainar Sundaram, J. 
Duraisami Mudailiar v. 
Ramasami Chettiar. 


Petition dismissed. 





Sth December, 1978. 
C.R.P. No. 2578 of 1978. 


Cwi Procedure Code (V of 1908), Order 
21, rule 97—Suit for declaration and posses- 
Sion of uacant site—Superstructure put up 
by defendant before institution of sat — 
Court directing judgment-debtor to remove 
superstructure — Validity — Superstructure 
put up by defendant during pendency of suit 
or after decree — Competence of executing 
Court to order removal or demolition. 


Where a Court directs by a decree or order 
that vacant possession of land should be given, 
that decree could be made, effective by direct- 
ing its own officer to remove the superstruc- 
tures on it, and to deliver vacant possession of 
the property to the decree-holder. It might 
not be necessary to have any specific power 
in that behalf, and such a power was exercised 
in every case in which vacant possession was 
ordered. The power to remove the super- 
structures on the land was an incidental power 
necessary and ancillary to the power to deliver 
possession of the property. Should there be 
any obstruction within the meaning of Order 
21, rule 97 of the Code of Civil Procedure, 
that has got to be dealt with specifically 
under the said provisions. 


There will not be any difficulty with reference 
to a case where the superstructure came to 
be put up by the defendant either during the 
pendency of the suit or after the decree. In 
such & case, in execution of the decree for 
possession, the executing Court could order 
the removal or demolition of the construc- 
tion made during the pendency of the suit 
or after the decree. 


Where, however, the superstructures were put 
up before the institution of the suit and were 


not ordered to be removed as a part of the 
mandate in the decree, the proper course in 
appropriate cases would be to direct the judg- 
ment-debtor to remove the superstructures so 
put up by him so as to effectuate vacant 
delivery of the suit site to the decree-holdr. 
S. Stvasubramanian, for Petitioner. 


N. Vanchinathan, for Respondent. 





S.J. : Petition dismissed. 
Ramanujam, J. 

G. K. Jose v. 

Ramathal B. P. Sitarama 

Chettiar. 


16th January, 1979. 
C.R.P. Nos. 118 and 136 to 


138 of 1979. 


Taml Nadu Buildings (Lease and Rent 
Control) Act (XVIII of 1960), sections 10 
2) (i) aud 14 (1) (b)—#viction petition 
or wilful defaut—Tenant tendering reni— 
Refusal by landlady to receive—Tenant should 
deposit the rent either in bank or before the 
Rent Controller—Fatlure to do so making him 
liable for wilful defauli—Demolition and re- 
construction—Plan obtained by landlady after 
filing of the eviction petition — Requirement 
bona fide. 
A landlady filed an eviction petition both on 
the ground of wilful default in the payment 
of rent and for demolition and reconstruction. ` 
The tenants pleaded that they tendered the 
rent to the landlady but it was refused and 
accordingly they could not be charged with 
wilful default. However the Appellate 
Authority found that the default committed 
by the tenants was wilful in that even if the 
landlady had refused to receive the rent, they 
should have deposited the amount in a Bank 
or before the Rent Controller, which they did 
not do, and once they failed to remit the rent 
after knowing the consequences of non- 
payment, the default should be taken to be 
wilful. The tenants pleaded that the landlady 
obtained a plan for reconstruction only after 
the filing of the petition and so the ground 
of demolition and reconstruction was not 
bona fide. On revision by the tenants before 
High Court, 
Held: On the question of wilful default, the 
decision of the Appellate Authority was not 
erroneous. 
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The Court could not make out how the 
obtaining of a plan subsequent to the filing 
of the eviction petition would show that the 
requirement of the premises by the landlady 
for the purpose of demolition and reconstruc- 
tion was not bona fide. On the findings of 
the Appellate Authority which were based on 
the materials on record it was not possible to 
say that the requirement of the respondent 
(landlady) was not bona fide at all. The 
Court accepted the findings of the authorities 
below that the landlady required the premises 
bona fide for demolition and reconstruction. 

K. M. Santhanagopalan, for Petitioners. 

S.J. Petition dismissed. 


Ismail, J. 





M. A. Masthan Rowther v. 

Sulaika Beevi (died). 
10th November, 1978. 

S.A. No. 936 of 1972. 
Deed—Construction — Document styled as 
setilement, stamped as settlement and regis- 
tered as settlement—No specific clause creat- 
ing interest in praesenti—Nature of document 
—Document to be construed as a whole. 
When the Court is called upon to construe a 
document, the document has to be construed 
as a whole, after taking into account all provi- 
sions contained therein. One cannot merely 
rely upon a word here and a word there for 
finding out the intention of the executant of 
the document. Even in the absence of a 
specific provision in the instant case that in 
praesenti defendants 3 and 4 (children of 
settlor’s predeceased sister) will obtain an 
interest in the property, such inference can 
be drawn from a reading of all the clauses 
together, because the document contemplated 
only such @ situation. If there was no trans- 
fer igs praesenti there was no question of the 
executant providing that after his death his 
two wives would be entitled to claim share 
in the property or the executant provid- 
ing that after his death, his two wives would 
not be entitled to claim any share in the 
property or the executant imposing an obliga- 
tion on the third defendant to maintain him 
and his wives. Consequently, if all the clauses 
are read together, there can be no doubt what- 
ever that the intention of the executant was 
to create an interest in praesenti in favour of 
defendants 3 and 4. j 


x 


Held, that the document is a settlement and 
not a simple gift. 

R. Gapalaswami Iyengar and M. Srinivasan, 
for Appellant. 

T. R. Ramachandran, T. R. Rajagopalan 
and S. S. Mathivanan, for 2nd to 4th Respon- 
dents. 

R.S. Appeal dismissed: 


T. Ramaprasada Rao, CJ. and 
Ratnavel Pandian, J. 
M. S. N. Pandian Nadar v. 
The Collector of Madurai. 


17th January, 1979. 
W.A. No. 37 of 1979. 


(A) Natural justice — Principles — Viola- 
tion—Possession and cultivation of land by 
‘P’ — Pursuant to an earlier order of the 
Government as lessee for the purpose of cara- 
domom cultivation—Lease for a period of ten 
years—No default by lessee — Government 
Notice asking lessee to transfer the land to the 
Forest Department for preservation of lands 
and häl atmosphere—Notice whether Kable to 
be quashed. 


(B) Constitution of India (1950), Article 226 
—Duty of the Court to see whether the gran- 
tor acted within the framework of the grant. 


(C) Maxim—“Audi alteram partem”’—4 ppli- 
cability. 

Natural justice has often been described 
as not being a principle which has to be tested 
by subjective standards but ought to be used 
within a certain amount of specificity and 
objectivity. 

In a contract like the one under considera- 
tion, when a right is reserved to the grantor 
to snap the lease during the tenure of the 
lease, then it cannot be said that the grantee 
had in him the vested right which he can 
claim until the period of lapsing of the term 
of the lease granted under the original Gov- 
ernment Order. The very fact that the appel- 
lant was conscious of the terms of the con- 
tract whereby it could be snapped after giving 
him three months’ notice by the grantor 
presumes that it is a fallible right and not 
an infallible one for him to treat it as having 
been interfered with if such a right is dis- 
rupted by an overt act on the part of the 
grantor as a result of an action expressly 





contemplated under the terms of the contract. 
It only remains for a Court of law exercising 
jurisdiction under Article 226 of the Consti- 
tution to see whether the grantor has acted 
within the framework of the grant and if 
such action has been taken and is provided for 
under the grant, then no question of violation 
of the principle of natural justice would arise. 
Even so the principle audi alteram parfem 
would not arise for the simple reason that 
no question of hearing the lessee does arise 
in a case if such a contract contemplated the 
cessation of contractual right by the grantor 
giving thtee months’ notice to the lessee 
and thus putting an end to the contract. So 
long as such a condition in a contract is 
valid and enforceable, isolation of the princi- 
ples of natural justice cannot be urged or 
put in front for opposing such an act on the 
part of the grantor. So long as such a 
. condition in a contract is valid and enforceable, 
isolation of the principles of natural justice 
cannot be urged ‘or put in forefront for 
opposing stich an act on the part of the 
grantor who severed the ties of contractual 
relationship as per the provisions of the 
contract itself. 


M. V. Krishnan, for Appellant. 
R.S. Appeal dismissed. 





Ramanujam and Paul, JJ. 


The Clan Line Steamers 
Limited v. 


Gordon Woodroffe and Company 
(Madras) (Pvt.), Limited. 


6th November, 1978. 
: O.S.A No. 102 of 1978. 


Letters Patent (Madras), clause 12—Sutt 
for declaration and permanent injunction — 
Where leave to sue necessary, grant of leave 
a condition precedent to entertain the sust— 
In a suit already mstituted if a new party is 
sought to be added. again or as to whom leave 
to sue is required, Court would grant leave. 


“Where leave under clause 12 of the Letters 
Patent was necessary, the granting of such 
a leave was a condition precedent to the Court 
having jurisdiction to entertain the suit; and 
therefore such leave had to be obtained at the 
time of the institution of the suit. 
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If a suit had been instituted against a defen- 
dant in respect of whom leave to sue under 
clause 12 need not be obtained as he was resid- 
ing or carrying on business within the juris- 
diction of the Court but subsequently a new 
party was sought: to be added, against whom, 
under clause 12 of the Letters Patent, leave 
to sue would be required, inasmuch as he did 
not reside or carry on business within the 
jurisdiction of the Court, there could be no 
objection to the Court granting such leave, 
for in effect a new suit was being instituted 
against the new party. 


The fact that the suit as originally instituted 
was instituted without obtaining leave under 
clause 12, would not be a bar to the Court 
granting leave under clause 12 when a new 
defendant is sought to be added and when 
the suit in respect of that defendant could 
only be instituted after. obtaining leave under 
clause 12 in view of the fact that that defen- 


` dant was not residing or carrying on business 


within the jurisdiction of the Court. 


_A. C. Muthama and J. Subramanian, for 


Appellant. 
S. Chellaswamy, for Respondent No. 1. 


Subramaniam and K. C. Ramamurthy, 
Respondent No. ‘2. 

A. Arumainathan and N. Karthikeyan, for 
Respondent No. 3. 

S. Rajaram and L. Jayakumar, for Respon- 
dent No. 4. °° ; 
S.J. , -———., Appeal dismissed. 


for 


T. Ramaprasada Rao, CJ. 
Karmega Kone v. 
Udayar Kone. 


1st December, 1978. 
S.A. No, 2489 of 1974. 


Adverse Possession—Plea of, stands on the 
Same footing as plea of estoppel—S pecific plea 
in the pleadings necessary. 


The plea of adverse possession is essentially a 
question based upon probable facts and can- 
not rest upon mere surmises and stories weaved 
out in the course of the trial and in the wit- 
ness box. The plea of adverse possession 
stands on the same footing as the plea of 
estoppel. It has been the consistent view 
of Courts that a plea of estoppel has to be 
pleaded and not only pleaded but also proved. 
So also a plea of adverse possession, which 
again rests upon proof of positive and essen- 
tial facts, has to be pleaded, so that the 
adversary might be able to meet the specific 
case or the party who unjustly wishes to 
wrest the property belonging to another and 
claim title in himself on the plea of adverse 
possession. A plea of adverse possession 
essentially implies that the person claiming 
title to a property on that basis does not 
own it. He wishes to snatch it from the real 
owner on the bare ground that he was conti- 
nuously, publicly and openly in possession of 
the property of the adversary to the know- 
ledge of the adversary and without any 
objection or intervention on the part of the 
real owner. These are essential facts which 
form the rocky foundation of the plea of 
adverse possession. The law requiries an 
express pleading on that question for the 
simple reason that the real owner, who is 
said to have been lethargic, might set up a 
case (might be true in some cases) that such 
possession of the claimant was only posses- 
sive and was never intended to be adverse 
so far as his real title was concerned and that 
even if it could be projected as such an 
adverse claim, the time from which it should 
be deemed to have commenced should also be 
made specific and public, sọ that the real 
owner might be given a fair and just oppor- 
tunity to plead otherwise and set up a case 
that such adverse possession as claimed by 
the other person did not begin on the date 
M—NR O 


„in lodging the complaint is 
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claimed by him. It is because of such neces- 
sity of proof of such essential elements like 
those enumerated above that the law 





requires a specific plea in the pleadings 

regarding adverse possession. i 

R.S. Second appeal 
: dismissed. 


M. A. Sathar Sayeed, J. 


Ramaswami, In re. 
12th December, 1978. 


Crl.A. No. 410 of 1976. 


(A) Criminal Procedure Code, 1973 (II of 
1974), section 154—First information report 
—Prompt lodging of—Necessity — Delay of 
four hours—Effect. 


It is no doubt true that the object of insisting 
upon prompt lodging of the first information 
report to the police in respect of commission 
of an offence is to obtain early information 
regarding the circumstances in which the crime 
was committed. On account of delay, the 
report not only gets bereft of the advantage 
of spontaneity, but also danger creeps.in of 
the introduction of coloured version, exagge- 
rated account or concocted story as a result of 
deliberation and consultation. It is, therefore, 
essential that the delay in the lodging of the 
first information report should be satisfac- 
torily explained. 


In the present case, the delay of four hours 
satisfactorily 
explained. One would rather think to save 
the life of a person particularly when the 
patient is in a serious condition, by taking the 
said person to the hospital rather than going 
to the police station and informing about the 
occurrence. In any event there is no gross 
delay, as alleged, in lodging the complaint 
which affects the case of the prosecution. 


(B) Evidence Act (I of 1872), section 45—~ 
Murder trial—Injuries on deceased—Expert 
evidence of doctor with regard to—Eviden- 
tiary value, 


In matters of appreciating the evidence with 
reference to the injury inflicted on the 
deceased, the Court has to believe only the 
expert evidence of the doctor who has deposed 
in the case. Thus, where the evidence of the 
doctor is that a knife with a blade 4” long 
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could caus an injury which is-8” deep, there 
is nothing for the Court to disbelieve it when 
there is no serious cross-examination of the 
doctor with regard to it. 

(C) Criminal trial—Appreciation of evidence 
—Duty of Court—Proof beyond reasonable 
doubt—W hat is. 


It must be noted that credibility of testimony, 
oral and circumstantial depends considerably 
on a judicial evaluation of the totality and not 
isolated scrutiny. It is necessary that proof 
beyond reasonable doubt should be adduced in 
all criminal cases. Proof beyond reasonable 
doubt is a guide-line, not a fetish and the 
guilty cannot get away with it, because truth 
suffers some infirmity when projected through 
human process. In the present case, the 
evidence adduced by the prosecution clearly 
éstablished the guilt against the accused and 
it has fulfilled the ingredients of section 304, 
Part II and section 324, Indian Penal Code. 
Under the circumstances the conviction of the 
accused under the aforesaid section must be 
confirmed. 


T. S. Ramanujachari, for Applicant. 


M. Karpaga Vinayagam, on behalf of the 
State. 


V.K. —— Appeal dismissed. 


Venugopal, J. 
L. K. K. Gafoor v. 
J. Lakshmana Mudaliar. 
1st March, 1979. 


C.R.P. No. 3377 of 1975. 


Tamil Nadu Buildings (Lease and Rent 
Control) Act (XVIII of 1960), section 10 (3) 
(a) (iii) —Non-residential building—Petition 
for eviction—Ouner’s occupation—Dismissal 
by trial Court—Eviction ordered by appellate 
Court—Revision before High Court—lLand- 
lord dying pending revision—Eviction ordered 
— Right under order not personal right but 
incorporeal right annexed to the estate of the 
deceased and can be taken advantage by his 
legal representatives—Statutory exception to 
doctrine actio personalis moritur eum persona 
—Absence of averment in petition not chang- 
ing non-personal action into a personal action, 


Section 10 (3) (4) (iti) of Tamil Nadu Build- 
ings (Lease and Rent Control) Act provided 


that if the landlord requiréd a non-residéntial 
building for carrying on business by himself or 
members of his family, he could file a petition 
for eviction of the tenant, provided he or the 
members of his family were not in occupation 
of any non-residential building in that locality. 
The very fact that section 10 (3) (a) (444) 
provided that the landlord could require the 
building occupied by the tenant for carrying 
on business by him or the members of his 
family was a clear indication that the section 
itself provided a statutory exception to the 
doctrine actio personalis moritur eum persona 
When the landlord obtained an order of evic- 
tion under section 10 (3) (a) (##), such a 
right could not be characterised as a personal 
right which came to an end with the death of 
the landlord. Itis an incorporeal right annex- 
ed to the estate of the deceased and it could 
be, taken advantage of by the legal representa- 
tives of the deceased. 


The absence of an averment in the petition 
that the building was required for carrying on 
business by the landlord or the members of his 
family would not by itself convert a non- 
personal action into & personal action. The 
statutory exception provided under section 10 
(3) (a) (ti) of the Act to the doctrine actio 
personalis moritur eum persona cannot be 
governed or controlled by the pleadings of 
parties and hence it will not come to an end 
on the death of the landlord. It will certainly 
enure to the benefit of his legal heir. 


N. Stvamani, for Petitioner. 


S.J. 


Revision dismissed . 
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Rimannjòm, $. n EEEE. 
V. L. Balakrishnan Naidü v, 

The Authorised Officer, 
Land Reforms, Coimbatore. 


19th October, 1978. 
C.R.P. No. 2103 of 1976. 


Madras Land Reforms (Fixation of Celing 
on Land) Act (LVIII of 1961) and (Act 
XXXIX of 1972), sections 78 and 83— 
Petitioner, holding excess land—Return sub- 
mitted—O bjections heard and order passed— 
No appeal by petitioner against that order— 
Publication of final statement followed by a 
notification — Appeal by landholder to the 
Tribunal—Only revision lies and not appeal. 


The petitioner held lands in excess of the 
ceiling area of 15 standard acres. Therefore, 
he was called upon to submit a return by, 
issuing a notice in form 8-A. A return was 
filed and after hearing objections of the peti- 
tioner, an order under section 10 (5) of the 
Madras Land Reforms (Fixation of Ceiling 
on Land) Act was passed on 10th April, 
1973. Though an appeal lay against the 
said ordér to the Land Tribunal under sec- 
tion 78, the petitioner did not file any appeal. 
Subsequently a final statement under sec- 
tion 12 was published on Ist August, 1973 
which was later followed up by a notification 
dated 24th October, 1973 under section 18 
(1). At that stage the petitioner filed an 
appeal before the Land Tribunal under sec- 
tion 78 against the final statement under sec- 
tion 12. The Land Tribunal dismissed the 
appeal on the ground that no appeal lay 
against the final statement under section 12. 
On revision against this order, 


Held: Admittedly the order under section 10 
(5) became final, the same not having been 
appealed against even though an appeal lay 
under section 78 to the Land Tribunal. The 
Order challenged before the Land Tribunal 
was an. Order passed under section 12. 
Against an order passed under section 12 only 
a revision lay to the Land Commissioner 
under section 83. Though revisional power 
was originally given to the Land Tribunal 
under section 81, that section had been deleted 
by Act XXXIX of 1972 and therefore, after 
1972, the Land Tribunal had no revisional 
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jurisdiction and- the révisional jurisdiction 
after 1972 rests only with the Land Commis- 
sioner under section 82 in respect of an order 
enumerated in that section. Section 82 refers 
to an order under section 12 while section 78 
dealing with the appellate power of the Land 
Tribunal does not refer to an ordér under 
section 12. Therefore it is clear that no 
appeal lay to the Land Tribunal against an 
order under section 12 and only a revision 
lies to the Land Tribunal under section 82 
as at present. The only remedy open to the 
petitioner against the order under section 12 
was to go before the Land Commissioner by 
filing a revision petition. In this view the 
order of the Land Tribunal has to be sus- 
tained, 


S. J. Jagadev, for M\s, G. M. Nathan, 
N. Vanchinathan and P. Shanmugham, for 
Petitioners, 


The Additional Government Pleader, for 
Defendant, 


R.S. ——— Petition dismissed, 


V. Ramaswami, J, $ 
S. ‘Ramaswamy v, 
The Government of Tamil Nadu. 
13th March, 1979. 


W.P. No., 1214 of 1978. 
Tamil Nadu Co-operative Societies Act (LUI 
of 1961), section 28 (1) (c)—Agricultural 
credit soctety—President carrying on fertilizer 
business — Society also doing fertilizer sales 
business—President whether disqualified from 
bring President of society. 


It may be seen from section 28 (1) (c) of 
the Tamil Nadu Co-operative Societies Act, 
that in order to attract’ disqualification a 
person must either be interested directly or 
indirectly in a contract made with the society 
or (2) interested in any sale or purchase 
made by the society privately or in any auction 
or in any contract or transaction of the 
sociely involving financial interests; and (3) 
such a contract or transaction be subsisting 
or not completed. ` Carrying on the same 
business as that of the society could not be 
considered to come under any of the prohi- 
ditions mentioned above. It could not he 
stated that by reason of such carrying on the 


business, the petitioner (President of the 
N. Pudur Agricultural Credit Society) was 
interested directly or indirectly in any con- 
tract made with the society or any sale or 
purchase made by the society. The provi- 
sion implied that he should be & party or had 
interest in the party to the contract with the 
society. It might be said that allowing him to 
carry on stich a business would affect the 
interests or business of the society. But 
that had not been made a specific disqualifica- 
tion under section 28 (1) (c) or any other 
provision under section 28 dealing with dis- 
qualification, 


M. Kalyanasundaram, for Petitioner. 
Si Js Petition allowed. 


Varadarajan, J. 





Karuppusami Gounder v. 
Palaniswami Gounder. 


22nd November, 1978. 
S.A. No. 2294 of 1975. 


Easement—Suit for permanent, injunctton— 
Common pathway. for co-owners — Right 
reserved for enjoying particular land — Not 
open to one of the co-owerns to enjoy tt to 
reach same other land. 


Land (S. No. 880) belonged to the defen- 
dant and his two brothers P and R. In the 
partition effected between them under Exhi- 
bit A-2, they left a common pathway in 
S. No. 880. At that time, the plaintiff 
was the owner of S. No. 867 which was 
adjoining the pathway. Subsequently, the 
plaintiff purchased the share of P in S. No. 880 
with the pathway right from P's son V under 
Exhibit A-1. The plaintiff claimed the 
pathway right to reach S. No. 867. This was 
objected to by the defendant. The plaintiff 
filed a suit for permanent injunction res- 
training the defendant from interfering with 
his right to use the pathway for reaching 
S. No. 867. The trial Court dismissed the 
suit, but the lower appellate Court allowed 
the suit, The defendant filed a Second 
Appeal. 


‘Held: It would not be open to one of the 
‘co-owners of the common pathway right 
reserved for enjoying a particular land to 
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enjoy that right for reaching some- other 
land. It was not open to the plaintiffs to 
use the common pathway in the present case 
reserved for enjoyment of S. No. 880, to 
reach some other land, namely, S. No. 867 
which belonged to the plaintiff and not to 
any of the three brothers at the time of 
partition between those three brothers under 
Exhibit A-2. 


S.J. —— Appeal allowed. 


Sethuraman, J. 
Alamelu Chinnakannammal v. 
Manickkammal. 
12th December, 1978: l l 
C.R.P. No. 1192 of 1976. 


Tamil Nadu .Court-Fees and Suits Valuation 
Act (XIV of. 1955), section 40—A pplicabilsty 
—Plaintiff alleging affixing of thumb impres- 
sion on blank papers to be used for writing a 
will—Document found to be a settlement, 
objection to registration—Document compul- 
sorily registered—Suit by plaintif for decla- 
ration of her title to the properties and in- 
junction — Suit valued at Rs. 1,300 and 
Court-fee due thereon accordingly paid — 
Court-fee paid whether proper. 


Held, that having regard to the way in which 
the suit had come to be filed in the present 
case, it was clear that the plaintiff did not 
admit at any time that the document was exe- 
cuted by her or that she was a party to the 
document. Her case was that it was a forged 
one. Forged documents would not confer 
title on any person and it would be unnecessary 
ta get the document set aside in order to 
succeed in the prayer for declaration. The 
payment of court-fee is to be adjudged on the 
plaint allegations. Whether the allegation of 
forging is correct or not will have to be gone 
into inthe suit. The suit was properly 
valued and the petition dismissed. 


R.S. Petition dismissed. 
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Mohan,’ J. 
Lakshmi Ammal v. 


The Special Tahsildar (L.A.), 
Miscellaneous Scheme, Saidapet. 


19th December, 1978. : 
A. No. 481 of 1974. 


Will—Construction—Use of the words “sitar 
aghSicb” and yw woudsgs 
GQancrer Gosia ug —Nature of estate 
conferred—Absolute or life estate. 


Held, that in the absence of a word like 
“turd Pau” or “urgHueos ” after the 
words “ staaesiHpb ” in a will the 
latter expression above the words ‘‘ yen Q 
sgudsgé Gerda Garci- ug 
would connote only a right of enjoyment. 
That is made clear by the recital in a later 
clause of the will “Gu & u 4 @ ow ap wf 
HDI MHEG 5 Pact Jair rA pawr 
gó CGneduy unas gon ew radial share 
Q9eG pro déruhed Gertwas 
SaL. gi.” There is a clear restraint against 
alienation. It is axiomatic that in construing 
a will, it must be read as a whole and every 
clause must be given effect to. What has been 
taken by “L” under the will in the present case 
was only a life estate and not an absolute 
estate. 


V. C. Veeraraghavan and M. D. Lakshmi- 
narasimhan, for Appellant. 

The Additional Government Pleader and 
D. K. Srinivasagopalan, for Respondent. 
R.S. Appeal allowed. 
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fe 


Ramanujam, J. 


Mohamed Abdul Kader Maricair alias 
M. M. Maricair represented by 

Power of Attorney Agent, 

Idris Maricair v. 


The State of Pondicherry repre- 
sented by its Chief Secretary, 
Pondicherry. 


22nd December, 1978." 
C.R.P. No. 841 of 1977. 


Pondicherry Land Reforms (Fixation of 
Ceiling on Land) Act, 1973 (IX of 1974), 
sections 2 (26), 4 (1)—Private trust—Lands 
belonging to—Private trust a person under 
the Act—Entitled to hold land—Cannot be 
clubbed with the holdings of the founder. 


` There was no specific provision in the Pondi- 


cherry Land Reforms (Fixation of Ceiling 
on Land) Act which treated the land held 
by a private trust as the lands of the founder: 
In the absence of a specific provision. stating 
that the lands held by the private trust shall 
be taken as lands held by the founder, the 
authorities could not invoke the provisions 
of the Act relating to the public trust to 
justify the inclusion of the lands held by the 
private trust with the holding of the founder. 
So long as the Act treated the private trust 
as a person, the private trust was entitled ta 
hold the ceiling extent of six standard hectares, 
under section 4 (1). . 


F. A. Rasheed, R. Santhanam and A. 'Abdul 
Ravoof, for Petitioner. 


C. Krishnan, for Respondent. . 
SJ. ‘Petition allowed. 
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. Mohan, J. s 
Ranganatha Pillai v. 

The Commissioner for Hindu 
Religious and Charitable Endow- 


ment, Administration Depart- 
ment, Madras-34. 


8ih January, 1979. 
A. No. 250 of 1975. 


Tamil Nadu Hindu Religious and Charitable 
Endowmenis Act (XXII of 1959), section 6, 
clause (ii) —“Hereditary trustee’—Meaning. 


Held, that the definition of a ‘hereditary 
trustee’ in section 6, clause ($) of the Tamil 
Nadu Hindu Religious and Charitable Endow- 
ments Act is very wide in its amplitude. 
Hereditary trustee is not to be understood as 


from father to son or from son to his son. ` 


Having regard to the comprehension defini- 
tion, it is enough if a usage is established for 
a long number of years evidencing exercise 
of hereditary trusteeship of a particular 
temple or temples by members of a family. 
In the instant case, there was no gainsaying 
that it was the plaintiff's family alone that exer- 
cised ‘such right. “There were very valuable 
documents in which description was found that 
the predecessors of the plaintiffs were the trus- 
tees. ‘No objection was taken to the geneo- 
logical tree and the trusteeship had been con- 
tinuously exercised’ by the members of the 
plaintiff's family without any objection or 
hindyance.- Non-description of the trustee- 
ship as “parambarai’ or “adheenam” is im- 
material. Hence it must certainly be held to 
be hereditary. . $ 


K: E. Rajagopalachari, M. Srinivasan and 
S. K. Parthsarathy, for Appellant. 


The Additional Government Pleader, for Res- 


pondent. 
R.S. 


—_—— 


Appeal allowed. 
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T. Ramaprasada Rao, CY. 
4s C. G. Ramanathan v. 


Commissioner, Corporation of 
Madras, Madras. 


18th January, 1979. 
C.R.P. No. 949 of 1978. 
Madras City Municipal Corporation Act (IV 


‘of-1919), section 100— Fixation of annual 


value of building—Method to be followed. 


In order to arrive at the annual valuation of 
premises ordinarily let out and which is within 
the jurisdiction of the Corporation of Madras, 
the taxing authorities are entitled to assess 
and estimate the rent which the property may 
fetch, when the property is leased out in the 
normal course. ‘Which is reasonably expect- 
ed to fetch’ is a matter which varies from 
case to case. Tt all depends on the facts of 
each case. If thére“is no proof of actual 
letting the building prior to the challenged 
valuation for the purpose of fixing the 
property tax, then the yardstick adopted by 
the corporation in fixing such reasonable rent 
can be scrutinised by the authorities in the 
higher hierarchy. But if on the other hand 
there is no proof or at any rate, acceptable 
material on which the taxing authorities can 
act and arrive at the reasonable rent which the 
property would fetch in normal circumstances, 
then such material cannot be lightly brushed 
aside and it is not open to the owner to dic- 
tate that the rent which was being paid by the 
tenant in occupation, after negotiations with 
him, should be taken, willy nilly, as the basis 
for arriving at the annual value of the pre- 
mises. If there is available material, which 
has to be accepted and against which nothing 
is said, then it is mandatory on the part of the 
taxing authorities functioning under the City 
Municipal Corporation Act, to adopt the 
rent quoed in he lease deed, unless it is 
shown to be far too low than the market rent. 


Held, that in the present case there was abun- 
dant proof, which is also admitted, that a few 
months before, the premises were let out for 
Rs. 900 per month, the additional amount of 
Rs. 400 being referable to amenities. It 
follows that the reasonable rent which the 
premises can be expected to fetch at all times 
can be fixed at Rs. 900 per month. In this 
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view of the matier, the order of the Appel- 

late Authority cannot be sustained. It is, 
accordingly set aside, the rental value is fixed 

at Rs. 900 per month and the rental value 

is fixed at (Rs. 900 per month. 


Gopinath, for Petitioner. 
S. Palaniswamy, for Respondent. 
R.S. Petition allowed. 


Ismail, J. 





K. J. Ramamoorthi v. 
O. T. Ramamurthy. 


19th January, 1979. 
C.R.P. No. 2502 of 1976. 


Tamil Nadu Indebted Agriculturists (Tem- 
porary Relief) Act (X of 1975), section 2 (b) 
and (c)—‘Agriculturists’ and ‘debt’—Defini- 
tion. 


The definition of the term “debt” in sec- 
tion 2 (c) of the Tamil Nadu Indebted Agri- 
culturists (Temporary Relief) Act (X of 
1975), consists of two limbs and the latter 
limb is an inclusive one. It is only with 
regard to the inclusive portion of the defini- 
tion, which deals with rent, there is the 
~ requirement that the rent should be in respect 
of lawful use and occupation of agricultural 
lands. There is no such requirement in 
respect of the former limb of the definition 
according to which debt is a sum of money 
which a person is liable to pay under a con- 
tract, express or implied, for consideration 
received. 


The present is not a case where the suit was 
filed by the petitioner-plaintiff for recovery 
of rent and therefore it is the former limb 
of section 2 (c) that applies. ‘If so, there, 
is no requirement that the debt should have 
been incurred in respect of the lawful use and 
occupation of agricultural land. The decision 
in (E. N. Chacko, In re, (1954) 67 L.W. 
1027), dealt actually with a case of a decree 
obtained for recovery of a debt. It is only 
in that context that that decision has to be 
understood as meaning that the debt must 
relate to a contract relating to lawful use and 
occupation of land used for agricultural or on 
horticultural purposes. 


V. Kunchithapatham and N. V. Balasubra- . 
manian, for Petitioner. 
B. R. Ramesh Babu, for Respondent.. 


R.S. Petition dismissed. 





Maheswaran, J. 


V. S. Valliappa Chettiar 
(deceased) v. 


The State of Tamil Nadu 
represented by the Special 
Deputy Tahsildar (L.R.) 
No. III, Ramanathapuram at 
Madurai. 


22nd January, 1979. 
C.R.P. No. 371 of 1974. 


Tamil Nadu Land -Reforms (Fixation of 
Ceiling on Land) Act (LVIII of 1961), sec- 
tion 22—Statement by landholder before 
Authorised Officer about concerned transfers 
as made in ignorance of law and on an 
erroneous impression that all transfers made 
between the date of commencement of the Act 
and notified date are void—Authorised Officer 
not proceeding with section 22 inquiry — 
Authorised Officer not determining whether 


. the transfers would defeat the provisions of 


the Act — Order of the Authorised Officer 
liable to be set aside. 


A duty is cast on the Authorised Officer to 
find out whether the concerned transfer was 
such as would defeat any of the provisions 
of the Act. It is a mandatory provision and 
the Authorised Officer has to follow the proce- 
dure laid down in section 22, strictly, for 
enquiry has to be held by the Authorised 
Officer under section 22 to find out whether 
the transfers were entered without bona fide 
intention to transfer title under the docu- 
ments of transfer. That procedure has not 
been followed in this case; there is nothing on 
record to show that he has even dropped the 
proceedings under section 22. Nothing is 
mentioned about the enquiry under section 22. 
‘He has not come to the conclusion that the 
transfers had the effect of defeating the pro- 
visions of the Act. On that view, the order 
of the Authorised Officer is not sustainable. 
The proper course to be adopted under such 
circumstances is to. remit the matter 
to the Authorised Officer for an enquiry 
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. afresh. The revision is allowed and the 
order of the Land Tribuna! is set aside. 


S. V. Jayaraman and V. Kannan, for Peti- 
tioner. 


The Additional Government Pleader, for 
Respondent. 
R.S. —— Revision allowed. 


T. Ramaprasada Rao, CJ. 
A. Elliah Devar v. 
D. Ramakrishnan. 


15th February, 1979. 
C.R.P. No. 3185 of 1978. 


(A) Tamil Nadu Buildings (Lease and Rent 
Control) Act (XVIII of 1960) (as amended 
by Act XXIII of 1973), section 10 (3) (c)— 
Tenant ia essential service—Petition for evic- 
tion by landlord—Dismissal of petition as not 
maintainable — Effect of findings therein — 
Landlord getting exemption from the Govern- 
ment—Second application for eviction, whe- 
ther maintainable. 


(B) Tamil Nadu Buildings (Lease and Rent 
Control) Act (XVIII of 1960) (as amended 


by Act XXIII of 1973), section 19—Earler - 


application for eviction — Dismissed as mot 
maintainable—Second application under new 
set of circumstances whether barred. 


After an earlier application by the landlord 
for eviction of his tenant had been dismissed 
on the ground of his being in essential service 
the landlord obtained from the Government 
exemption under section 29 of the Tamil Nadu 
Buildings (Lease and Rent Control) Act. 
Subsequently the landlord filed under an appli- 
cation under section 10 (3) (c) of the Act for 
the eviction of the tenant. Both the Rent Con- 
troller and the Appellate Authority found, 
as a fact, that the application was bona fide, 
that the hardship which might result to the 
tenant would not outweigh the advantage 
which the landlord might gain by reason of 
the order of eviction and that, in the circum- 
stances of the case, it was just and proper 
that an order of eviction should be made. A 
revision petition was filed wherein it was held 
that the grant of exemption by the Govern- 
ment which enabled the landlord to present 
this petition for eviction of the petitioner, 


even though he was in the essential service 
clinched the issue. In the earlier petition 


* which had gone up to the High Court result- 


ing in an order in C.R.P. No. 349 of 1973 
though the main contention was regarding the 
maintainability of the petition because the 
tenant was in the essential service, certain 
findings were rendered by the Rent Control- 
ler and the Appellate Authority and certain 
observations were also made by the High 
Court touching on this issue. But the main 
petition for eviction filed in the earlier pro- 
ceedings was dismissed on the ground that it 
was not maintainable because of the ban con- 
tained in section 10 (4) (1) of the Act. 
Therefore any finding rendered on merits in 
the earlier proceedings cannot avail the tenant 
at a stage where the landlord has, through 
the agency of the Government, secured an 
exemption and gained a privilege to file an 
application against the tenant notwithstanding 
the statutory ban under section 10 (4) (1) 
of the Act. It is not in dispute that’ the 
Government gave a concession to the respon- 
dent to file the petition taking the building 
away from the operation of section 10 (4) 
(1) of the Act. Therefore, a different situa- 
tion had arisen enabling the landlord to file 
the present application. In those circum- 
stances, the tenant cannot once again plead 
that the earlier findings on merits, which can- 
not project itself due to the dismissal of the 
main application as not being maintainable, 
cannot be operative as findings which would 
in turn invoke the principle of res judicata. 
They were findings rendered in a case in 
which it was not necessary to do so. The 
main application was dismissed as not main- 
tainable. Therefore any ancillary finding 
given therein cannot be relied upon later for 
any purpose, for it cannot be said to have 
been adjudicated finally as between the 
parties in a lawfully instituted action. There- 
fore it cannot be said that the earlier disposal 
of C.R.P. No. 349 of 1973 would prevent 
the landlord from urging his case on merits 
after he obtained an order under section 29 
from the State Government. 


K. N. Subramaniam, for Petitioner. 
D. Ramakrishnan, for Respondent. 
R.S. Petition dismissed. 





` 


T. Ramaprasada Rao, CJ. and 
Ramanujam, J. . 
K. Somasundaram Pillai v. 
-. R. Dorairaj. 


5th January, 1979. 
L.P.A. Nos. 25 to 32 of 1975. 


Tamil Nadu Inam Estates (Abolition and 
Conversion into Ryotwari) Act (XXVI of 
1963), sections 3 and 15—Whole Inam VH- 
lage taken over by Government under the 
Act with effect from 15th April, 1965—Old 
waste and grama nattham — Lease of sites 
before the taking over by the landholder to 
several persons — Lessees putting up super- 
structure—Lessees — Undertaking to deliver 
possession of sites after removing super- 
structure whenever called upon — Eviction 
notices issued after expiry of lease pertods— 
Suit by landholder for recovery of possession 
along with mesne profits — Suit decreed— 
Execution of decree by landholder—Plea by 
tenants of extinguishment of landholders 
rights except to the extent recognised by the 
Act—Landholder’s right either to claim reco- 
very of possession or mesne profits subsequent 
to date of notification challenged. 


A conjoint reading of sections 3 and 15 of the 
Tamil Nadu Estates (Abolition and Conver- 
sion into Ryotwari) Act indicates that though 
all lands in an inam estate including poram- 
boke vest in the Government under section 3 
(b) on the date of the notification of taking 
over of the estate and the interests of the 
landholder therein are completely extinguished, 
there is no such vesting in the Government 
and extinguishment of rights of the land- 
holder under that section in the sites on which 
buildings have been erected either by the 
landholder or by another person. Such sites 
have been separately dealt with in section 15: 
Under section 15, buildings belonging to the 
landholder which have been put to particular 
uses are dealt with in sub-sections (1) to 
(3). Subsection (4) deals with buildings 
other than those referred to in sub-sections 
(1) to (3). As per sub-section (4) the build- 
ing vests in the person who owned it immedi- 
ately before the notified date. The definition 
of ‘building’ in sub-section (5) includes the 
site on which the building stands and the 
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adjacent premises occupied as an appurtenancè 
thereto. If the definition of ‘building’ in sub- 
section (5) is incorporated in sub-section (4) 
it will mean that the building and the site on 
which it stands as also the site appurtenant 
thereto will vest in the owner of the build- 
ing as and from the notified date, whether he 
be the landholder or any other person. How- 
ever having regard to the object of section 
15 (5) which is to effectuate sub-section (4), 
it can apply only to cases where the site will 
otherwise vest in the Government under sec- 
tion 3 (b) of the Act as part of the imam 
estate. If the landholder is taken to continue 
to own the site over which buildings have been 
built by the tenants notwithstanding the 
notification, it will be in the teeth of the 
general vesting contemplated in section 3 (b). 
He can avoid that vesting of the site only tf 
he had put up the building himself and not 
when someone else had put up a building 
therein. He cannot take advantage of the 
existence of buildings put up by the tenants 
to claim that the site continues to vest in 
him. Section 3 (b) contemplates the vesting 
of all lands including grama.nattham. But an 
exception has been made in section 18 in 
respect of poramboke lands on which build- 
ings had been erected, by treating such lands 
as part of the buildings and vesting them in 
the person owning the buildings. 


It was not claimed in the instant cases that 
the sites over which superstructures had been 
erected by the tenants were part of the land- 
lord’s private property. Admittedly the land 
over which the superstructures have been 
erected was grama nattham which is a poram- 
boke. Therefore there is no question of the 
landholder having ownership of the land after 
the notified date so as to make him to claim 
co-ownership with the tenants in respect of 
the buildings, which as a result of sub-section 
(5) includes the sites also. 


Held that the landholder has no right to claim 
recovery of possession or mesne profits sub- 
sequent to the date of notification. 

K. Sarvabhawnan and T. R. Mani, for 
Appellant. 3 
P. Jayaraman, for Respondent. 

RS. | i Appeal allowed. 
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Ismail, J. 
Mrs. J. Kasthuri v. 


Seth Ghanashamdas Vensimal 
Deva Bank. 


11th January, 1979, 
C.R.P. No. 3654 of 1976. 


Tamil Nadu Court-fees and Suits Valuation 
Act (1955), sections 25 (d) and 40—Suit 
for declaration — Three documents styled 
as hundis duly signed by plaintifs gwtn 
to defendant to accommodate the first defen- 
dant — Subsequent discovery by plaintiff 
of collusion and conspiracy to mulct them with 
hiability—Suit for a declaration that the hun- 
dis were invalid and inoperative — Proper 
court-fee payable. 


The petitioners, who were the plaintiffs in the 
suit, stated that one ‘G’ introduced one ‘L’ 
of the first defendant firm to them, that the 
said ‘L’ became an intimate friend of the 
second plaintiff, that the said ‘L’ represented 
that he would require hundis for the pur- 
pose of accommodation to enable him to dis- 
count with third parties and raise monies 
thereon for the purpose of his business, that 
the said ‘L’ also assured the plaintiffs that 
he would himself make the necessary arrange- 
ments for the honouring of the hundis on the 
due dates and that no liability would be fas- 
tened upon the plaintiffs and that he had faci- 
{ities with the second defendant for accommo- 
dation to the extent of Rs. 50,000. The 
plaintiffs further stated that to oblige the 
first defendant they gave three documents 
styled as hundis duly signed by them, that no 
dates or other particulars were mentioned in 
those documents except the signatures and 
addresses of each of the plaintiffs in each of 
the documents, that the suit documents were 
not supported by consideration at all and 
that they were intended to accommodate the 
first defendant. The plaintiffs alleged that 
the defendants had colluded and conspired 
together with the mala fide intention of mulct- 
ing liability on the plaintiffs and threatened 
to take action against them in respect of the 
aforesaid hundis, that the conduct of the 
defendants was thoroughly mala fide and 
fraudulent, and collusive, the plaintiffs were 
being cheated by the defendants compelling 
them to part with large sums of money as 


though ‘fall consideration was paid under each 
of the hundis; and hence it had become 
necessary to institute the suit for a declara- 
tion that the three hundis were invalid: and 
in-operative. On the question of court-fee 
payable, 


Held: For the purpose of determining the 
court-fee payable, it is the substance of tha 
relief that a plaintiff prays for that has to 
be taken into account and not the technical 
forum of the prayer. Otherwise, mere astute- 
ness and ingenuity of the person drafting the 
plaint will have the effect of not only camou- 
flaging and disguising the read relief which 
a plaintiff claims in a suit but also nullifying 
and defeating the provisions of law dealing 
with the payment of court-fee based on the 
nature of the relief sought by the litigants in 
a Court of law. 


It is clear that the plaintiffs in the present case 
having executed the hundis, they will have 
to have those hundis cancelled or set aside 
and for that purpose they will have to pay 
court-fee under section 40 of the Tamil Nadu 
Court-fees and Suits Valuation Act. By 
merely couching the prayer in the form of a 
declaratory relief, the plaintiffs cannot avoid 
the reality of the situation, namely they are 
challenging the hundis executed by him on the 
ground that they were not supported by con- 
sideration and they were obtained by mis- 
representation or fraud. 


T. P. Radhakrishnan, for Petitioners. 


The Additional Government Pleader, for 
State. 
R.S. ——— Petition dismissed. 
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Ramanujam, J. “= Se 
Vaiyapuri Paradesi Annadhana 
Chatram and Dharmasthapanam v. 


The Authorised Officer. 
3lst January, 1979. 
C.R.P. No. 2694 of 1977. 


(A) Tamil Nadu Land Reforms Act (LVIII 
of 1961), section 2—“Public trust of a religious 
nature’—Creation of trust under a document 
—Charity to be performed under the docu- 
ment more or less in the precincts of the 
temple—Charity whether a religious charitable 
trust. 


(B) Hindu Religious and Charitable Endow- 
ments Act (XIX of 1961), section 3—Noti- 
fication issued by State Government—Provi- 
sions of Act made applicable to institution— 
Effect of notification—The expression “as if 
it were’—Meaning of. 


It is debatable if fixation of different 
ceiling extents between private and 
public trusts is warranted. The docu- 


ment im question stated that certain pro- 
perties had been purchased from public sub- 
scriptions and endowed for the purpose of 
performing annadana dharmam, that is feed- 
ing of the poor, in a place situated just oppo- 
site to Sri Prasanna Venkatachalapathi Tem- 
ple. The document also provided for the 
method of selection of trustees and for the 
due administration of the trust. But the 
document did not say that the poor feeding, 
which was the sole object of the trust, should 
be conducted in connection with any festival 
in the temple or that it was confined only to 
the worshippers of the temple. The poor 
feeding contemplated under the document did 
not have any connection with the temple or 
the festivals conducted therein. Charity re- 
ferred in the document was not connected with 
the temple and its affairs. Therefore it is 
clear that the trust as created under the ori- 
ginal document Exhibit A-1, dated 8th April, 
1897, was purely of a charitable nature. It 
cannot be said that merely because the poor 
feeding was done in a place just in front of 
the temple it would make a purely charitable 
trust into a religious and charitable trust. 


To make a charitable trust a religious trust 
as well, it must be shown that the object of 
the trust had seme nexus or connection with 
the temple or its affairs or the worship or the 
conduct of the festivals therein. The docu- 
ment of trust did not restrict the poor-feeding 
either to the worshippers or to the persons 
who resort to the temple for worship. Nor 
was it restricted to any festival or religious 
function offered in the temple. The trust in 
this case, as originally created, was only of a 
charitable nature and not a religious trust of 
public nature. 


The effect of a notification issued under sec- 
tion 3 of the Tamil Nadu Act XIX of 1961 is 
not to change or alter the character of the 
trust, but to treat it as a specific endowment 
for the purpose of the application of the pro- 
visions of the Act. There is clear from sub- 
section (3) of section 3 which says that on a 
notification issued by the Government under 
that sub-section extending all or any of the 
provisions of the Act to the charitable endow- 
ments, the provision so extended shall apply 
to such charitable endowment “as if it were 
a specific endowment”. The expression “as if 
it were” is of considerable Significance. The 
use of the expression indicates that a chari- 
table endowment is not treated as a specific 
endowment for all purposes but it has to be 
treated as a specific endowment only for the 
purposes of the application of the provisions 
of the Act under which the notification has 
been issued. Therefore, it is not possible to 
say that as a result of the notification the 
petitioner institution, which was only a chari- 
table endowment had automatically become a 
specific endowment or a religious institution. 
If it were a specific endowment it 
will, of course, come under the defi- 
nition of religious institution as defined 
in the said Act. But having regard 
to the fact that a charitable endowment has 
to be treated as a specific endowment only for 
the purposes of the application of “the Act but 
not for all purposes, the character of the 
institution cannot be said to have been changed 
by the issue of the notification under section 
3. 


r 


There is considerable force in the contention 
that while a private trust as a person is en- 
titled to hold 15 standard acres, a charitable 
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institution which is a public trust has been 
deprived of such benefit by restricting the 
ceiling area to 5 standard acres and that this 
works considerable hardship on the institution. 
In fact there appears to be no basis for mak- 
ing the distinction between the ceiling extents 
to be held by a private trust and, a public 
trust. It is however a matter of legislative 
policy and it is for the Legislature to consi- 
der the question. 


P. S. Ramachandran, for Petitioner. 


The Additional Government Pleader, for 
Respondent. 
—— Petition dismissed. 


R.S. 


Ramanujam, J. 


Kuppa Pandithan v. 
Marudhachala Pandithan. 


1st February, 1979. 
C.R.P. No 3358 of 1978. 


Tamil Nadu Buildings (Lease and Rent 
Control) Act (XVIII of 1960), sections 10 
(2) (i), 10 (3) (a) (i)—Petition for eviction 
—Wilful default—Owner’s occupation—Sub- 
letting unauthorised—Evictton ordered both 
by Rent Controller and Appellate Authority— 
Revision by tenant—Tenant disputing title of 
landlord — Rent Controllers jurisdiction to 
decide dispute whether bona fide—Need not 
refer to civil Court in all cases. 


The landlord filed a petition for eviction on 
the grounds of wilful default in payment of 
rent, requirement for owner’s occupation and 
unauthorised subletting by the tenant. The 
tenant contended that he had lent Rs. 3,100 to 
the landlord on the specific understanding that 
he could occupy the building till the debt was 
discharged and questioned the landlord’s 
requirement of the building for own occupa- 
tion. The Rent Controller as well as the 
Appellate Authority ordered eviction. The 
tenant filed this revision. According to ihe 
tenant, there was no relationship of landlord 
and tenant and the Rent Controller ought to 
have referred the matter to a civil Court. 


Held: It is not as if in every case where 
the tenant merely alleged that he was not a 
tenant, the matter should then and there be 
dismissed and the Rent Controller had no juris- 
diction to decide the question. Such an inci- 
dental question had to be decided by the Rent 
Controller before he passed an order of evic- 
tion against the tenant and therefore, on such 
a question the parties could not be referred 
to a civil Court. 


In this case, no document had been produced 
to prove that the lending was on condition 
of the petitioner being allowed to continue in 
the premises till the money was repaid by the 
landlord. Even assuming that the petitioner 
had lent the sum of Rs. 3,100 to the first 
respondent (landlord), still’ that would not 
stand in the way of the first respondent get- 
ting an order of eviction. 


Pathy and Sundaram, for Petitioner. 


S.J. ` ——— Petition dismissed. 


- 
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Ba. Romoprasada Rao, CJ. and 
my. Rainom, J. f 
Ramaswami Naidu v, 
M. S. Velappan.- 
19th February, 1979. , 
` L.P.A. No. 113 of 1975. 


Deed—Construction—Will- or S ettlement— 
Important tests to be applied, : 


While interpreting an instrument, particularly 
to find out whether it is of a testamentary 
character, which will take effect after the 
lifetime of the executant or whether it is an 
instrument creating a vested right in praesenti 
Brin favour of a person, the question has to be 
„ examined with care, after looking into the’ 
‘substance of the document, the treatment of 
‘the subject by the settlor, the intention appear- 
Ping both expressly in the instrument or by 
ri necessary implication, and avowed’ intention 
7 of the settlor not to revoke the settlement at 
eng time making it also public by registering 
„the document, under the appropriate law of 
athe country. Some of the important tests 
, laid down in the decided eases appear to be; 


g (+) the nomenclature used by the séttlor in 
ae the document. 


(ti) the express dispositive words used which 
touch upon the time when the vested interest 
: is created. ` 


*. (a) the reservation of the power of revoca- 
tion in the instrument. 


, (iv) the effect of the reservation of a life 
estate in favour of the executant under the 
instrument. 


(v) registration of the document under the 

’ appropriate law. ‘ 
In the instant case the’ document itself is 
styled as a settlement deed. It has beeri regis- 
tered. The right to enjoy the propeftiés-and 
secure the benefits and the temple honotrs ‘as 
trustees under it have become ayfatt .accbnpii 
even during the lifetime-of' the ‘executant’ of 
the document ‘M’. One other factor -which 
has a great impact upon the-facts and circum- 
stances of this case is that’ the instrument is 
expressly made not revocable. 


The accepted definition of a will is that it is 


disposition of his properties to-take effect 
after his death and which is in its own nature, 
ambulatory and revocable during his lifetime. 
So far as the -other condition which is also 
thought. of while interpreting an instrument 
for the purpose of deciding whether it is a 
will or a settlement, namely, whether it is a 
intended not to take effect until after the 
death of the donor, we have to refer to sec- 
tion 19 of the Transfer of Property Act. 
Though the disposition may be postponed 
till the lifetime .of the settlor and though, 
prima facie it may appear that the disposition 
cofisummates only after his death yet, , such ` 
postponement not being illegal, if in & given 
instrument there is a present disposition and 
vesting of right in praesenti and if such & con- 
clusion can be arrived at reasonably by read- 
ing the instrument as a whole then a mere 
ambulation of interest during the lifetime of 
the settlor would not make it a testamentary 
one. 


Held, that the document in question was a 
settlement and not a will. 

K. Venkatasami, for Appellant. 

V. Krishnan, fot Respondent. 

R.S. - —_—_'Appeal dismissed. 


“an instrument whereunder a person makes @ _ 
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Ramannjam and 
Sengotivelon, JJ. 


‘Sri Ranga Vilas Motor Transports, 
Krishnagiri v. 


The State of Tamil Nadu. 
6th March, 1979. 
W.P. No. 2963 of 1974. 


Motor Vehicles Act (IV of 1939), sections 
68 (D), 68 (H)—Applicability — Petitioner 
transport operator running stage carriage 
between Tiruchirapalli and Bangalore — 
Expiry of the permit on 8th October, 1974— 
Publication of a draft scheme by the Direc- 
tor of Tamil Nadu State Transport Depart- 
ment on 17th September, 1971 to nattondlise 
the said route—Objections submitted by peti- 
tioner—Oral hearing to all objectors by the 
Special Secretary to Goverment — Approval 
of the scheme and subsequent notification — 
Validity of the scheme. 


The petitioner was a transport operator run- 
ning a stage carriage between Tiruchirapalli 
to Bangalore. The permit of the petitioner 
was due to expire on 8th October, 1974. 
Meanwhile the Director of Tamil Nadu State 
Transport Department published a draft 
scheme on 17th September, 1971 under sec- 
tion 68-C of the Motor Vehicles Act, 1939, 
hereinafter referred to as the Act, to natio- 
nalise the said route. The petitioner submit- 
ted his objections on 9th November, 1971. 
After giving an oral hearing to all the objec- 
tors the Special Secretary to Government, 
Home Department, approved the scheme. The 
approved scheme was notified in G.O. Ms. 
No. 2080, Home, dated 23rd August, 1971. 
The validity of the said scheme was challenged 
in this writ- petition. 

Weld, that the authority who has to sanction 
the scheme under section 68-C can only con- 


` 


Where the power is. delegated to more than 
one person or authority by the State Govern- 
ment and if any anomalous situation is created 
by such delegation, the petitioner can ques- 
tion such delegation, but where such a situa- 
tion has not arisen the petitioner cannot raise 
this contention on the basis of the assump- 
tion that the Government will delegate the 
power to more than one authority. 


In view of the decision in W.P. No. 4425 
of 1975, V. G. Ramakrishnan v. Special 
Secretary to Government, Home Department, 
the contention based on the mistake occurring 
in Annexure 1 cannot be accepted. 


G. Ramaswamy, for Mrs. Jothi Balasunda-_ 


rayı, for Petitioner. 


R. Krishnamoorthy, Government 
for (Respondents Nos. 1, 2 and 4. . 


Pleader, ` 


U. N. R. Rao, Senior Cential Government 


Counsel, for Respondent No. 3. 


K. Parasaran, for R. Balasubramanian, for 
Respondent No. 5. 


R.S. —— 

dismissed. 
[EnD or Vorvme (1979) 1M. L. J. 
(N.R.C.).] 


sider the materials Which are relevant with \¢ 


reference to the criteria laid down in that 
section. If the evidence sought to be let in 
is not with reference to the criteria set out 
in section 68-C the authority is justified in not 
letting in such irrelevant evidence, It can- 


not be contended that a valid concurrence has. 


not been obtained from the Central Govern- 
ment, 





Writ petstion i 


` 


